HOLOGRAPH WILLS: A SURVEY OF
EXISTING LEGISLATION
E. W. S.
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In recent years the court1 have had to faceIOllleof the problems arising
fromthe holographprovisiomin the Wills Aas of the threeprairie provinces'.
It is our intention to discussthe reported cases and to indicate some of the
problemsnot finallysolved. The followingdiscussionis basedon the Alberta
Wills Act.but will include referencesto other Canadian statutes and decisions.

HISTORY AND APPLICABILITY
The present Wills Act wu enacted
in 1927' and is basedon the Imperial
Wills ht' and on the draft aas praented to the Conferenceof CommbSioners
on Uniformity of Legislationduring the years 1922to 1926'. Prior to the pas·
sageof that Act there were three aratuta governing the law relating to wilk
The Imperialkt, whichwas part of the law of England prior to July 15, 1870',
the Northwest Territories Act 1880"and the Holograph Wills Act of 1926:
wereall in force in Alberta. The Northwest Territories Act.simply re-enacted
sectionsof the Imperial Wills Act. When the present Act.was inuoduced in
1927it expresslyrepealedthe Holograph Wills Act and the relevantatttions of
the NorthwestTerritories kt insofar u they applied to Alberta'. In 1928the
Commisaionenon Uniformity augestcd that the AlbertaAct be adopted as the
unifonn act, and the Commiuionersdid adopt it including the holograph will
provisonsin 1929. The Albertaenactment still provided the basisfor a new
draft as presented in 19~ which has not yet beenadopted11• It will be necC'S·
sary to refer to the so-calleduniform acts again.
The major problempavading topic of holographwillsis this: how much of
the Act applies to holograph willa? The problan has beengiven consideration
in all threeprairie piovinca but there hasnot u yet been any authoritativepronouncementto serve u a guide to the intetprccationof the wholeAct. Before
commencinga discuaaionof tbiaproblem it will be wise to refer once again to
the biaroryof the ICU and to eertain imponant distinctions. Both Alberra and
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special statute allowingholograph wills10 • Manitobain comparison,addedthe
holographprovisionto an enactmentbasedon the Imperial Walls ht and made
the holograph sectionthe last one in the act". In the 1902 revision, Manitoba
moved the holograph section into ics present location u ,eaion 101 =. Monta·
gue J.in Rt E11mtsEst11ltucomideredthe effect of tbc Manitobaact and tffat·
ing the 1902revisionas a rwrwigement quotedCraia oa Statutes, "11ie effect
of the Statute Law Revisionht is.in the main, literary only."" He therefore
held that the positionof the holograph provisionbefore the ffl'WOD
wasimport·
ant and.it could still be treated as an appendage to the mainact so that varying portions of the act, and in particularthe sectionsrelating to foan,were nor
applicableto holograph wills. The Alberta and Sasbtchewanacts would aean
to be distinguishablesince the Wills Acts in both provinca incorporated the
holograph clause in the original enacnnent. However, the reasoning in Rt
Eamts has been, in effect, approved in Alberta when the topic was discussed
in Rt Moir Estalt 11, ford J.A. speaking for the majority calledthe Alberta
Act ua consolidationaet," and said11there is therefore strong ground for cbinlting that [ the provisiongoveming executionof formalwilla] doesnot apply to
holograph wills ••• mci It should be noted that Craies in discussingconsoli•
dared and revisedact poincs out that they are acts whichmake minor changes
and rearrangements. He also poincsout that England haspassedan Act allow·
ing minor correctionsto be made in the course of revision". It is aubmjtted
that the Alberta and SaskatchewanActs which introduce holograph provisions
are not revisions but, indeed. are enactments whichintroduce changes in the
substantive law and should be so construed.

By far the most important distinction from the other acts that provide for
holograph wills is the wording of the Alberta ht. It is a carefully drawn
statute, in this respectat least, since it uses throughout the word "make"
in preference to the word "execute."'' The word is defined by the interpfttation
section to include execution and the other required formalities. The word
"make" is far more appropriate to describe the steps necessaryto prepare a
valid holograph will since a holograph requiresmore thanmereaecution, i.e.
the will must be in the testator's handwriting.The pouibiliryof thewhole
of
the Alberta Aet, where not inconsistent,applying to holograph willswas not
consideredin Rt Moir Estdlt and it is stillopen to a court to hold that such is
0
the effect of the careful use of the word "malc:e.
In Rt Moir, the court was
prepared to find that the section relating to place of signaturedidnor apply
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coholographwill, but theiropinioniadicraaiacemcyfoundmatcbewill before
themdidnot aasfy cbesection. Egbert J.bu, .bowwer,app1ovcdcbenuan·
st
ing in Ju Moirby wayof dictum.
The uac of cbeword"make"
ii not acci·
onUniformityat the time of cbepusase of the
dental;Alberta'sCommissioner
WallsAa waaW. A. Scott and bis commentson cbesubject dearly iadicate
thathewishedto havecbeword "make"
medIO tbat chckt wouldbe ·~
priatefor holograph wills." The word "mab" ia still foundin tbc waifcmn
Aa althoughthe adoptingprovinca haveprefemd to me the Bngliab"cwut·
ed."11 An eumination of die proceecliapof the UniformityCommimonea
showsclearlychatit waaintmdcd that a provinc.cmuldaa:q,t or reject ho~
graphwillsby the omiuion or inclusionof.
ICCD,Oll
.. and the adoption
of the word"make" was clearly designed
to enable the kc to apply to both
formaland informalwills. Whether or not the wholeact ii applicableto holograph wills, it is submitted that any section uaingdie term "make" must be
intendedto embraceholograph willssince the term ii designed to cover more
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than"ezecut.e.
n
It is suggested that Alberta courts shouldbe c:aref
ul in applying the decisionsof other jurisdictionson holograph wills. The Albertakt, whilesimilar
to theproposeduniform act, has not beenmade uniform by any enactmentc:all·
ing for uniformity of construction. In addition, whilesimilar to the uaifonn
11
act, none of the ac:t:swhich purport to be uniform use the word umake.''
This one distinction, ''make" for "uecutc," is of the greatest importan.cc
in consideringthe Ar.tin relation to holograph documents. The term "aecute"
refen mainlyto ligning and witnessingwhereas"make"refers to the wholewill.
It shouldbenoted that the reasoningapplied in other jurisdictionsto the ,pecial
militaryprovisionsshouldbe adoptedwith care in Albertasince "aecuted" is
appropriateto embracethe militaryprovisions.
SECTION 5
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a typewrittenwill, if the worlcof the testator, could quili£yas being"wriqb"
by the tatator. In SaslcatchewanHogarth Surr. Ct. J.in ReGriffith comiclered
rhe decisionwhenhe was confronted with a printed will form filled in by the
tacator and did point out that the Subtchewan kt nquired Hhandwriting."
Since the decisionin Rt Ntsbi11,Manitoba has amended its Al:t to substitute
Hbanclwriting"for Hwritten,,and the Manitoba Court of Appeal in Rt Btll,11
a recentdecision,dwniaed the argument that a typewritten will is handwritten.
It is submitedthat Rt Btll is correct and to contend that "handwritten" means
tt-mthe testator's worlananship"is an unnea.ssarystraining of the wording. It
can be argued that handwritingis a definitive term u contrastedwith the tam
"wri~ which is defined in most interpretationacts 11 to include printing and
engraving. It is also submitted that use of the term "handwriting"
in the
Wills ku is an ezampleof the context requiringa definition other thanthat
suppliedby the interpretation act.
A recent decisionof SissonsC.J.D.C. in Rt FordEstdtt" hasreopened
the
questionof the effect of any writing or printing whichis not the testator'son a
non-witnessedinstrument. In the Fordcase,the learned judge wu facedwith a
printed stationer's will form whichthe testator bad used, abhough he wrote the
• bulkof the will in his own handwriting. The Olief Judge admia:edthe written
portion to probate on the grounds that Hthewill is quite completewithout the
use of the printed worcls.'''0 The judgment distinguished the Saskatchewan
c:ueaRe Rigdm" and Re Grilfith,11 in whichit wu held that partly printed
willwas not "whollyin the handwritingof the testator." Egben J.alsoconsider•
ed the same problemin Re Brownwhen he bad before him a printed will form
filled out and witnessedwhile on the inside of the form there were unsigned
holograph dispositions. He refused probate of the holograph portions since
they were unsigned and could not be read as leading up to the attested signature, which preceded the handwritten portion. In the course of judgment he
made this statement:

me
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The onlyother casewe wishto consideris Rt Kemp,"'a Manitoba case,in which
Triucbler J. considereda purported codicil,consistingof a description of the
document,as instructions to alter the testator's will,and the senlalce, "Sir I
want you to put on 1200 doll for my brother John
Kemphe lives in Winni-
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pes,"" The documentwu liped by the tatacor but only the tencenceabove
quotedwu writtenby him. The lamed judge admitteddie cplOCled
ponian to
probateas a codicil,holdingthat cbemneiader of the documentwu edmimble
as cmimic:evidenceto mow
cheintention of t:hetestator and the nature of me
docummc.
It wouldappear that
ue two WWIu IO the effect of princingin die
documentwhichia aubmiaed
for probate. One is that theuae of prindng or
thehandwricingof armeoaeother cbaachctestator desUO)'I
chedocumentu a
ustamencarypaper; cheother ii that thecourt will admit che handwrittenpor·
tionto ptobateu a holographwill, IO long u it is aemibleand containsthe
nccasary elcmenu. In the lamr cue, ocberwriting on the documentis admise.g., ro show intent and
siblewhere mrinsic evidencewould be admissible,
natureof chcdocummt. The Aa claanot, of coune, aplicidy COYer such a
situation but it ltates that a will (wbicbinduda testament, codicil,and any
othertestamentarydi,poaition) ii validif it is whollyhandwrittenand signed.
The problemappean robe this: wbat u a will?u it the wholedocumentpresentedforprobate?is it thewholedocumentwhichcomplieswiththeaubltantive
requiremausof thelawof wiUaand is in a permittedform?The clauicdefinition givesan affirmativeanswerro our last question:
The will of a man it die qpepce of hia c.-.am«nw,, intendou 10 fv u me,are maifac

mere

in writia1 duly euaaud IICCmldina
10 che scaa111. 111

If a will is only that part of a man's intention whichis properly"ezecuted,"
thenit wouldappear that court is justified in consideringonly that part of the
"writings"whichue properlyexecutedor made. If that part whichia properly
madeiacompletein icself,cbcnpresumablythe court shouldadmitit. Thiawu
in factdoneby Egbert J.in Rt Brownwhenbe admitted the part properlysign•
eeland attested and it is done by any court whichrefuses unattested codicila
and alterations,but accepcsthe attested will. We find eumples of couru
acceptingonlythe tatamcntary portionaof a document in casesin wbicbthey
are calledupon to considerlfflcn as holographwills. The courts have been
willingto piecerogecherportionsof lettersin order ro constructa testamentary
documentand haveadmittedthe rault to probate. There are acveralcua' 1 in
whichthecourts bavc admitted to probate the tawnenwy portion and have
excludedchereat. Part of the confulionwouldappearro item fromthe termin·
ologymed;in Rt Rigdna,1w Griffith, ud R~ Brown,we find che courts 11:Cferringro the"document"before than. Mr. Justice Egbert in Rt Brown stated: "The documentwithwhichwe ue dealing, looked at u a whole,is not a
holographwill"" It ia submittedthat it is not the"document"whichmust be
in the testator'shandwriting, it ia the "will" If cheemtenee
of princingin the
document
datroyait u a boJosraph
will,we wouldbe compelledto uy that the
II
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ratator who writeshis willon stationerywith a letter headbu not •~
in
makinga holographwill. Couldit be that the watennark iaprinting?Oae may
ugue that all that portion of a documentwhicha tatator intmds co be Im will
is pan of the will and the whole must be valid for any pen of it co be nlid.
It is submittedthat thisinterpretationis not compelledby the An and, u aotcd
before,a testator may intend alterationswhicharc unanated to be part of his
will but it is not likely chat a court will say that the wholewill u bad because
part of what the testator inrmded to be hiswill ia bad. The intapretaciollauggated in Re Kempand Re Fordappears to enablethe court to give effect to the
intentionsof the testator. The decisionsappareody co the contrarycanbe distinguishedin that the parts written in Re ,Rjgdmand Re Griffilh wouldnot
makesenseapart from the printed fonn and in Re Brownthe holographportion
wu umigned
andprobablycould not have beenread to IWld alone.
While dealingwith section5, it may be wise to make referenceto a prob.
Lemwhichhas receivedlitde directconsideration. In 1930,McNeilD.C.J. wu
faac:Iwith the argument that a holograph codicilcould incorporate,by reference,an unattested formal will. The learned judge rejected the c:onteation:
ID mr epiaion di, only earlier wrilin1 whichI hoio,raph will• cedicilmn iatocpoclltlit1111&11
be - wbollrin dit lwidwriring of dH 1e11a1or IO cha n111lriq wlioledocum.mwouldbe a
dOCWllllllsufficim1 co sa1iafy tha 1taNtt. &!I

In Williamson Wills the author states:
S, lncerporatioodi, documentbecoinn ttswaeara,y and IIIUII be conaaued with di, will, 111d
u,alwi,s thereinwhichwould be invalid ii includedin I will &ecomninoperatiw.40

While the learnedauthor is referring to the substance of the incorporated
material, it is submittedthat his propositionapplies also to fonn. Incorporatiou does supply executionbut, as we have already mentioned, executionis
not enough in the case of a holograph document. Authority impliccllysu~
ports the contentionof McNeill D.C.J.,sincethe coun:s,in refusing to consider
the printed words in a non-attestedwill form (except to supply eminsic evidence), implytha~printing cannot be incorporatedby reference.'1 Thesedecisions indicatethat the printed words,eidstingbefore the willwas executedand
certainlyintended by the tesracorto be part of his will, are, nevertheless,not
incorporated.
Whether or not a holographcan incorporatea non-holographwriting, the
weightof authorityn seemsto have dismissedall contentionsthat a holognph
cannot be a valid codicilto an attested will and vice-vena. The authon bow
of no caseholding to the contrary. The wordingof the ht equating c:odidl
to
will and permitting holograph wills would sean to leave no doubt u to the
intentionof the legislacure.
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or pqa • ocbecponion of du aam, paper• whichdie willii wriimi to coarain
die aipanan,
(J) The mumecadonof die aboN circualWICU alwl aoc racricc die pncnlicy of 1al,.
NCdon(I) of mil NCrion,hut no aipatun undecdila Act alwl be oper•iiveto sift
effeccto an, diePolicion
or dincrion wfiichis undtn1Nth or whichfoU- It. nor «hall
It sift an, effectto an, diapoeiriaaor direcdoaUllft'19d
afrarthe llipamr, .. made.
(c) diet die lipaaue

''*"

,Id,

It has not yet beendecidedwhetheror not the sectionappliesto holograph
wills. The AlbertaAppellateDivisionhas decidedby way of dicta that it does
not.•• ClarkeJA dissentedand argued that 7 (3) appliedwen if the balanceof
the sectiondid not. We have alreadysuggestedthat the wholeAct mayhave
beenintendedto apply to holographseven though the aecuon
doesnot use the
word"make"and eventhough the wordingis the 11111e
u the Engli,h kt, which
bows no such thingas an holograph. It is interestingto note that Mr. W. A.
Scott,whousisted in the draftingof our Act, thought that the sectionapplied.
He approvedthe wordingof s.7 (2) (c) as beingauffidcnt to indude holograph
wills,althoughhe had suggestedan alt.emative clawesincethe sectionrefen to
an attestationclauseand a holograph,of coune, hu none.••
Assumingthat s.7 did apply to holographwills,the judge. in Rt Moir and
Rt Brownapprovedthe reasoningof MerrimanP. in Rt Long Estdtt:
Plflided diet die court ii S1cisficddw w wholedoaamentwu wricte Wor, ch, •ianatura
wen made,and that ch, dilpaaitiw pan ol die will ma, be fair!, nad u ludinaup to the
pm conwnln1 tht MIJIIINfl ••• [mt will wi'Ube'8liil).••
In Rt Coughla Estdtt,'' the testator's willwas found on a aingleumignedpage
in her handwriting. Her "signature"appearedon the cover of the document.
The cover,whichwasa stationer'swillform, bore the deceased'•
name and was
datedbeforethewill insidehadbeenwriuen.Buchanan
C.JD.C. held that the
purportedlipatme WU DOt intendedu • sipatme ud WU thereforeiaoperaaive. He alaofoundthat die writing couldnot be a sipatme becauaeit pre......
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ac:ledin time the writing of the will. If section7 doesnot apply ro holograph
willsthen there is nothing in the Act whichsets out any time clement for the
,igniDgof holograph wills. The Long Eslott tat also includesa reference to

the dme element. It wouldappear that one could still argue that a aignature,
even if written before the will was written, wu neverthclas a lignatun: inasmuch as the Act does not deal with the time elementwhen the will is an bolo·
graph. The Cough/ondecisionimpliesthat time is a necasary consideration
and in approvingthe Long Estolt test suggeststhat aection7 is applicableto
holographwills. Anotherbasisfor invalidatinga "1ignatun:" writtai before the
instrumentproper would be found in the cardinal principlechat man may aot
..'
delegatehis powerto make a will nor may he incorporatefuture writings
SEcnONS a, 9, ANO J J

(1) No appoinaamt mw by th, will in .-dM of-, power uall llt nlicl uaJaeic ia
made in • form permitted by diia Pan.
(2) &er, will made in • fonn pennietcd by elm put uall IO far u napecta die f-.li
tin cbereof, be a valid tllttlltion of a powtt of appoinanmt by will, notwiducandin1
that it hu betn upuuly required dw a will in _..
of aucb power ahaDbe made
wldi --. addilionalor ocherf-.lity
OI' fonmlitia.
·
9. E-my will mad, in a 1- pennicted by cbu Part ahaDlie ftlicl wimouca, furdatr pultli.
ution diueof.
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It is submitted that these sections clearly embrace holograph provisions
ainc:ethe word "made" is used.••
11. If anr pmon 1tces11the atclltion of a will to or to whole wife or hu.band any Nlllficial
dffl1t, , , , ii thereby pn °' mad,, di, dm1t, . • , lhall eo fu only u concerna th,
,.,_ attt1ana rh, eacution of di, will or di, wife or hwbancl • . • llliall lie null and
Nici . .. :
Prmded that where tht will i, 1ufficimtly attntecl without th, athlfation of any 111ch
penon or no att•tation is ftt(nMfl', rhe dffiw ... .Jwl not be null and void.

In Rt &tmel 11 Montague J. considefflithe problem arising when a witness
signs a valid holographwill and the argument is raised that the wiaaas is in·
competent. Manitoba did n,ot then have the proviso to the scction.10 The
judge reviewedmany of the authoritiesand came to the conclusionthat a wit•
ness to an holograph wu not incompetent. The provisionshould cover the
matter in Alberta should it arise.
SEcrIONS lfi AND 17
16. No will cw any part cJiereof als.Ubt ffl'Obcl odmwile dian u afonsaid, ot
(a) by -'iff
will made in a,_
JlfflDitcecl
by elm Part; or
(b) l,y writing cleclariJ11an iataacion UI ffl'ae
Mmf and mad, in I fwhich• will i, by chispan pmnicud to be made; • . •

mt

in

Section 16 alsois designedto include holographicrevocations." There is
aomedifficulryin ascertainingthe amount of writing whichwould be necasary
11
to constitutea "writing" within the section. In Rt McGibbon The Alberta
AppellateDivisionwu facedwith the problem whenthe word "cancelled"in
.r Baileyon Will, ('4th ed., 19'3), at p. 59.
,s S•I"•, foomott '4'4. W. A. Scoa of th, ConfenDCIIof 0-einioner,.

"s.,,
..

E-tt
13.
Prorilo adcled:19J6 (Man.) c. 52.
II Sciou,,.,,., foomota'4'4,
11 (19JJ) 2 \V.W.R.8' (Alta.A.D.).
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110

the testator's handwridng and signed by him appeared on a bequest. Walsh

J.A. must have consideredthe writing to be a "writing" within the sectionsince,
if the writing were a codicil, it would have beenvalid by virtue of the Holograph Wills Act which was in force before the formal will was written and
therefore before the cancellation. The onlyother ezplanarion for the disregard
of the Holograph Wills Act is that the court could not con.aiderit lince it was
repealed. But they did consider the relevant provisions of the North,
in the same way and at the same time
war Territories Act whichwere repealed
as the Holograph Wills Act. We have discussedthe problem before and the
difficulty is this: if the will is a formal one, is the will itself extrinsicevidence
to provide the necessaryreference? The word of cancellation divorced from
the will itself would probably have little meaning. On the reasoning of TritschlerJ.in Rt Kffllp Estatt,11 the rat of the will is extrinsicevidenceand is to
be consideredto the same extent as extrinsic evidence is normally admissable.
If the purported cancellationappeared on a separate piece of paper would the
courts hear evidenceto showwhat the testator intended to cancel? Ir may be
that they would not becausesuch evidencesubsrirutesthe wimess'srestimonyfor
whar the testator left unsaid. In the case of writing on the document itself,
it may be that the court could be satisfied that there was no danger of misinterpreting the testator's intention. The balance of rhe will could clearly be admissibleto show the elemenmof time and testamentary nature.
17. No obliteration,intttliMaaon, rancelladonby drawing lines urou dat face of me will or
any pan daereofor odaer aherarion11\adtin usy will afcer rhe makina thtreof aliallbt nlid

or haft any effttt tlttpC IO far U tht -,d1 or afta of W will btfort W altenrioft Ut
not aPJ18rtnrunlm dtr alttration i1 madt in a fpmntiud by d111Pan. &ucmawill
with the altl'l'aaon u pai dicreof 1hall bt dt-.d co be duly mad, if rht aipmm of ch,
cnntw .,,d di, tubxriprion of da, wicnm (if nquirtd) art mad, in ch, margin or in
aamepan of the will oppoliu or Mat CDtht alceracion,or .c the foot or ind of or oppotirt
co • memorandumnferrin1 to the altuation, and wrirttn at tht end or in IOtnt odaer pan

of th, will.

Section 17 has given somedifficulty, although there is a paucity of authority
givinginterpretation to it. In Manitoba, ir has been indicated that the section
does not apply to holograph wills." Once again it would appear that we are
entitled to rely on the different wording of the Alberta provisionin order to distinguishthe decisionsof other jurisdictions;our act uses the word "make" while
Manitoba's refers to "execute". In Re Cottrelf' Egben J.,faced with unattest·
ed amendments to a formal will held that the Alberta section did nor permit
holographalterations in formal willsalthough be acknowledgedthat the section
wasdesignedto permit holograph alterations. He stated:
SKdon 17 of the he co my mind prtduda an, almecin by oblimation, iDttlineationecc.,
unlm
almalioft ii in a form permitted by di, Act, andwbilt, in my opinion • holoaraph
codicilPfll1lfflY
dra- u tum -,Id bt auffirimc 11111aim an etTUClld
will, if an arumpc to
alter ii madt by oblittraaonand incerliMation(wliichin m, 9itw do noc aaaowacco • codicil
in dat ordmaryand proper Nlllt) men
CD&aU IIUCh
11Datmipc eff.ctift rbt laltAtor llllllt in
die c• of an aaaced wi1lIIOt only Jfis hia aipacu,, but 11111ftmo- mar mawi=do

m,

libwiat.••
11

S•tn•, foomoce34.
" R, Stott, [1931] 3 W.W .R. 271.
•• S•tn•, foocnote42.
18

16id.. at p. 2,0.
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Mr. Juatic:eEgbert reaffirmedthisviewin Rt FergusonSmithand Rt McV"'1"
He indicated
that he wu bound in this matter by the Appellate Division deciaionin Rt McGihbonin which the court comideredthe effect of unattested
almaciom. In the Cottrell"casehe quoted Wal.ahJ.A.:
'la die llllin UllltlCIof the mbtaipcionol wimaMaaeidMrddt alc.ndGa-ca lltll!ld
under aimer An ..•••

dlia im.tm.

In Rt McVd'Jthe learnedjudge repeated thisquotation when he wu considering typewritteninterlineationsand added to the abovequotationafter the word
"Ad';
[i.e. theWill,
,0 or

An. 1137,ch. 26 u modified&, meNordaweatTerricoria An. RSC, 1116 d,,

the Will, An ~d,

RSA. 194Z,ch. 210]00

It is aubminecl
that Walsh J.A. was not referring to the ImperialWilla ht,
u modified, and the 1927 Alberta Act. In the paragraph £ram whichMr.
JUltic:e
Egbert quoted Mr. Juatice Walah bad paraphrasedthe relmmt provition of the Imperial Act (the equivalentsection to our section 17) and refemd to the absenceof any provisionin the NorthwestTerritoriesAct covering
the situation, It is submittedthat the statement whichEgbert J. hasquoted
doesnot bindhim since Walsh J.A.was referring to the effect under the
atatutes governingbefore 1927. In addition the alterationswhichWalsh J.A.
wu eomideringweretypewrittenon the face of the will. It is submittedthat
thejudgmentof Walsh J.A.wu dividedinto two para, in the fint of whichhe
consideredthe word "cancelled".In the secondpart he consideredsigned but
unattested c,pcwritten alterations. EgbertJ.A.was consideringholograph alterationsin the COffl(t senseof the word. Even if Walsh J.A.wu considering
the effect of the alteration under all three statutes the decisiondid not cover
the point before Egbert J. It is true that Walsh J.A.did parentheticallyrefer
co the aimilariry
of the Englishand Alberta sections. But he did not say the
sectionswere the same and as we have already indicated,the chanse in word·
ing, notably the introductionof the word "made" and the phrase " (if requir•
ed) ", is of thegratat impon:ancewhenholographwritingsare undercomideratioa.
The decisionof Egbert J. hasmerit in its results and it is submitted that
it am be supported by an analysisof the section. It may be unwiseto permit
holographalterationsin a formal will; since it is essentialto the statutory requirementsfor holographwritingsthat the worlcbe the catator'a andbeaigned
by him. If the alccrationis madeby drawinglines,or bya simpleinterlineation,
theeffect on the will can be substantialand yet the amount of handwritingprelCDt be inaufficientto determinewith certainty the author thereof. It might
changing a -51,000 bebe difficult
., for a court to uy that the obliqueauoke
1
quest to ~,1,000wu "in the tatacor'1 handwriting,,,. Of coune, ~ we per·

s.,,._
""'' s.,,
•. ,z.
s.,,
•.
s.,,.,

fOOCDOtl
4%,and (19'5),

fooaiote

11t p.

19.

1,W.W.R.(N.S.) 200.

foatDIIU42, ., p. 249.
hCIIIIOtt
57, It p, ZDJ.
a TIii feat .., parfaraedIn R, Sco11,,.,,.,
IO

t12

foocnete'4.

mit holographwillsit would bemanifesdy unfair to make no provisionfor the
alterationthereof.
Our section 17 is unique in Anglo-Canadianwillsscatuta. Nonnally the
sectionis treated as beingin two parts broken by the comma after the word
"Pan". Our Act refen to an alteration "made in a fonn permitted by this
Part", whilethe Imperial Act allows "uccution', as permittedby the Act. In
readingthe lint portion of section 17, and especiallythe phrase quoted, it will
benoted that there is an apparent omissionafter the word "form". In section
16 the Act refen to a "form in which a will.•• is permitted •••• " It would
appearthat the words "in which a will'' have been omitted. The result is that
the Act calls for an alteration in a permitted form and there is no permitted
form for an alteration other than that set out in section 17 itself. The second
part of section 17 calls for attestation "if required" but it does not stipulate
whenanestation is required. It is submitted that alterations are to beattested
when (a) the alteration is non•holograph,and (b) the will is non,holograph.
It is opento a court to say that the legislaturedid not intend to change the existing lawwhichcalled for the attescationof an alteration in a formal will. There
is a basicprincipleof interpretationthat the legislaturedoes not intend to alter
the existinglaw:
One of cheMbuic imerpnmion praumptions i, chat the legislaturt did not intend
marinalaw beyond wlw ii uplicidy dtclun .• ,G3

io

make

any 1ulmantial alreratian in the

CampbellJ. in Rt Gilltspie.. pointed out another problem whichmay arise
and to whichwe have already referred, nf..,the effect of cancellationswritten
on the face of the will. If the court considersthe writing to bean alteration
then it must satisfy section 17. Otherwise it must satisfy section 5 if it is a
codicilor section16 of a revocation. There is authority for the propositionthat
a revocationis not an alteration:
The diffuaice b«wefflrmxation and alreration to be this: if -hat i• done simply ukes
away whar wu pm before or a pan of what - ptD bef«e then it ia a nvocation, but ii it
pas
in eddidonor pa
ebe dim it ia more dwi a r-icm
andAD•
ciaDandcunac be done by ume obliteration."

-•=a

-•thins

It shouldbenoted that section 17makes cancellationby drawing lines an alteration within section 17. Moreover it cannot be argued that every alteration
is a codicil,since if that were so section 17 would berendered nugatory. If the
writing under considerationby the court is an alteration then it must satisfy
section17,and if our interprecationis correct,the writing must beattested when
the will is a formalone or the alteration in non-holograph.

G: 1ne rafer,nceto "will in a f-"
ia found in: 1.11, "coclicilin a fonn"; a.16(a), .,wiU • , •
in a f-":
a.16(b), "ill whicha will": a.9 "will m.&Min • f-":
,.1(1) "will .•• made
in a f-."
•• Muwell on Satuta (IOdi ed., 19'J), at p. 11.
14
fooaiote42.
111 Dr. C. A. Wriaht ud audaori&y
quoc.diD (1933), 11 Can. Bu Rn. 2", at p. 279.

s.,,
•.
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TRANSmONAL
Twice in reported cases the problem has arisen as to whether the WallsAct
is retroactive. In bothRt FngusonSmith and Rt McGibbonw,the coun:shave
consideredthe effect of restamentarywritingsmade before, or prawned to have
been made before, 1927. In Rt M,Gibbon the coun held that the law gowming executionof a will was that in force at the time of execution. Presumably
the authority is to be found in English decisions. It couJd not beargued
that
the Imperial Wills Act was retroactive since it specificallyprovided that it did
not apply to wills written before it came into effect. The AlbertaAct has an
specifically
unique provisionin the transitional section. While the other ~"
do not apply to wills made (or executed) before the passage of the Aa, the
Alberta Act does not apply to fJtrsonsd1ing before the kt coma into effect.
It is interesting to speculate on the effect of our transitional aection so far
as it effects the doctrine of republication. Section 40 of the 1927 Wills Act
provided,as did the English Act, for republication of existingwills. Since the
Alberta Act does not deny its applicability to wills written before the passage
of the Act it may be that the legislature did intend to provide legislation respecting republication. If so, it is submitted there can be no question that an
holograph can republisha formal will and vice versa. The effect of providing
legislation respecting republication was considered by the Privy Council in
Goontwt11dmt v. Goontwmdtnt';'. There the court held that the English kt
provided for republication. Regardless of the merit of the Judicial Commit·
tee's reasoning in relation to the Imperial Act it would appear that the reason·
ing is applicableto our Act in view of the change in wording.
This discussionof the Jaw relating to holograph willsmay, perhaps, bring
into considerationthe policy behind holograph wills inasmuch as they are permitted in only three of the common law provinces. It is probably safe to
assume that the provisionswere introduced into the Canadian West because of
the difficulty-not a remote one in 1926-of obtaining competent and disinterested witnesses.This era of diminisheddistancesand rapid communication
may have obviated the necessity for holograph proviaions. It is inwating to
note that J. E. Read, the Nova Scotia member of the Commissionerson Uni•
fonnity, consideredthe holographic provisionsto be "radical.''7" In Rt Et1m~s
it was stated that "Our Stature encourages testators to draw their own wills".
An eumination of some of the reported casesmight throw some doubt on die
wisdom of this encouragement. In Re uBlonc", a recent decision,a ranark·
able document was offered for probate and the leamed judge had almost as
much difficulty giving effect to the testatrix's intentions as had the resratrix.
0 11 S11p,•,footnotet 42 and 52 rnpectiwly.
" S,e the cramitional aecaon in die Uniform Ace (1954), ,.,,,., foocnoce 9. Tlie MCtion
hu hem adopredby die proYinas which adopud che uniformacc.
11
foocnoce2, a.39. It .lw noc beeniadudedin die h'l'iNd11acum.
11 (1931] A.C. 647.
TO $11f17
.. foocnote
20, at p. 417.
fl
S•pr•, foomou 13, at p. 366.
,1
foacnou J7, at p. )66. S. too, Rt
and Ill Fowllt1.

s.,,.,
s.,,,.,

J,.,.

114

Anyoneinterested may examine the reported decisions to sec what amazing
documentshave been tendered for probate. Letters have been admitted to
probateand while, no doubt, the testamentary intention was clear, it may be
better to require the testator to put bis intentions in a more appropriate form.
The mostseverecriticism0£holographicdocumentsis to be found in Taylor J.'s
denouncementof the '1iomc-made"will "it would be better bad she died intest,,u

arc.

'' RI Fo,,lda, [1931] l W.W .R. 116. at p. 190 (Sulc. Sarr.Cc.).
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