HOLOGRAPH WILLS: A SURVEY OF
EXISTING LEGISLATION
E. W. S. Xaa Ja, W. A. Stavanson®

In recent years the courts have had to face some of the problems arising
from the holograph provisions in the Wills Acts of the three prairie provinces'.
It is our intention to discuss the reported cases and to indicate some of the
problems not finally solved. The following discussion is based on the Alberta
Wills Act but will include references to other Canadian statutes and decisions.

HISTORY AND APPLICABILITY

The present Wills Act was enacted in 1927° and is based on the Imperial
Wills Act® and on the draft acts presented to the Conference of Commissioners
on Uniformity of Legislation during the years 1922 to 1926'. Prior to the pas-
sage of that Act there were three statutes governing the law relating to wills.
The Imperial Act, which was part of the law of England prior to July 15, 1870,
the Northwest Territories Act 1880" and the Holograph Wills Act of 1926’
were all in force in Alberta. The Northwest Territories Act simply re-enacted
sections of the Imperial Wills Act. When the present Act was introduced in
1927 it expressly repealed the Holograph Wills Act and the relevant sections of
the Northwest Territories Act insofar as they applied to Alberta®, In 1928 the
Commissioners on Uniformity suggested that the Alberta Act be adopted as the
uniform act, and the Commissioners did adopt it including the holograph will
provisons in 1929. The Alberta enactment still provided the basis for a new
draft as presented in 1934 which has not yet been adopted’. It will be neces-
sary to refer to the so-called uniform acts again.

The major problem pervading topic of holograph wills is this: how much of
the Act applies to holograph wills? The problem has been given consideration
in all three prairie provinces but there has not as yet been any authoritative pro-
nouncement to serve as a guide to the interprecation of the whole Act. Before
commencing a discussion of this problem it will be wise to refer once again to
the history of the acts and to certain important distinctions. Both Alberta and
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special statute allowing holograph wills'’. Manitoba in comparison, added the
holograph provision to an enactment based on the Imperial Wills Act and made
the holograph section the last one in the act"’. In the 1902 revision, Manitoba
moved the holograph section into its present location as section 10'>. Monta-
gue J.in Re Eames Estate'” considered the effect of the Manitoba act and ereat-
ing the 1902 revision as a re-arrangement quoted Craies on Statutes, “The effect
of the Statute Law Revision Act is, in the main, literary only.”'* He therefore
held that the position of the holograph provision before the revision was import-
ant and. it could still be treated as an appendage to the main act so that vary-
ing portions of the act, and in particular the sections relating to form, were not
applicable ¢o holograph wills. The Alberta and Saskatchewan acts would seem
to be distinguishable since the Wills Acts in both provinces incorporated the
holograph clause in the original enactment. However, the reasoning in Re
Eames has been, in effect, approved in Alberta when the topic was discussed
in Re Moir Estate’. Ford J.A. speaking for the majority called the Alberta
Act “a consolidation act,” and said “there is therefore strong ground for think-
ing that [ the provision goveming execution of formal wills] does not apply to
holograph wills . . . ”*® It should be noted that Craies in discussing consoli-
dated and revised act points out that they are acts which make minor changes
and rearrangements. He also points out that England has passed an Act allow-
ing minor corrections to be made in the course of revision'’. It is submitted
that the Alberta and Saskatchewan Acts which introduce holograph provisions
are not revisions but, indeed, are enactments which introduce changes in the

substantive law and should be so construed.

By far the most important distinction from the other acts that provide for
holograph wills is the wording of the Alberta Act. It is a carefully drawn
statute, in this respect at least, since it uses throughout the word “make” in pre-
ference to the word “execute.”’® The word is defined by the interpretation
section to include execution and the other required formalities, The word
“make” is far more appropnate to describe the steps necessary to prepare a
valid holograph will since a hologtaph requires more than mere execution, ie.
the will must be in the testator’s handwnung The possibility of the whole of
the Alberta Act, where not inconsistent, applying to holograph wills was not
considered in Re Moir Estate and it is still open to a court to hold that such is
the effect of the careful use of the word “make.” In Re Moir, the court was
prepared 0 find that the section telating to place of signature did not apply
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¢ RS.M., 1902, c.174, 3.10. The location is similar to that of the 1954 Uniform Act, supre,
footnote 9.

13 {1934] 3 W.W.R. 364 (Man. K.B.).

14 tbid,, ac p. 372,

15 [1942) 1 W.WR. 241.

18 1hid., at p. 250.

11 Craies on Statutes (1950), st pp. 57, 58.

s Eg., u. 3,5,89,16,17,18.

104



to holograph wills but their opinion is dicta since they found that the will befoce
themdldnot“ﬂsfydlem Egbert J. lm,lmwevu,appmadthem
ing in Re Moir by way of dictum.” The use of the word “make” is not acdi-
denul Alberta’s Commissioner on Uniformity at the time of the passage of the
Wills Act was W. A. Scott and his comments on the subject clearly indicate
that he wished to have the word “make” used so that the Act would be appro-
priate for holograph wills." The word “make” is still found in the uniform
Act although the adoptmg provinces have preferred to use the English “execut-
ed”" An examination of the proceedings of the Uniformity Commissioners
shows clearly that it was intended that a province could accept or reject ho!o-
graph wills by the omission or inclusion of a single section™” and the
of the word “make” was clearly designed to enable the Act to apply to both
formal and informal wills. Whether or not the whole act is applicable o holo-
graph wills, it is submitted that any section using the term “make” must be
intended to embrace holograph wills since the term is designed to cover more
than “execute.”

It is suggested that Alberta courts should be careful in applying the deci-
sions of other jurisdictions on holograph wills. The Alberta Act, while similar
to the proposed uniform act, has not been made uniform by any enacement call-
ing for uniformity of construction. In addition, while similar to the uniform
act, none of the acts which purport to be uniform use the word “make.””**
This one distinction, “make” for “execute,” is of the greatest importance
in considering the Act in relation to holograph documents. The term “execute”
refers mainly to signing and witnessing whereas “make” refers to the whole will.
It should be noted that the reasoning applied in other jurisdictions to the special
military provisions should be adopted with care in Alberta since “executed” is
appropriate to embrace the military provisions. -

SECTION $

5. Novﬂlshaﬂbevdndunlmutnmdzmmoftbefermlmufwmdmmp«
mitted, that is to say, unless, .

(b) it is a holograph will, wboﬂyméchndmm;of:hemmmdupdbyhn,
)Mcmdtcruhwledgcdinchmdmymmum

The annotation of the draft wills act appearing in the 1954 repore of the
Uniformity Commissioners includes this statement:

Lmvi‘;&u ub?.:n';:“gy::.md nkot‘p:nud um:‘uhud ﬁmz

lithographed it is @ valid bolograph.3¢

The quotation states as its authority Re Nesbitt*® in which it was suggested that
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a typewritten will, if the work of the testator, couldqmlifyubung'\mt&n
by the testator. In Saskatchewan Hogarth Sutr. Ce. J. in Re Griffith considered

the

decision when he was confronted with a printed will form filled in by the

testator and did point out that the Saskatchewan Act required “handwriting.”
Since the decision in Re Nesbitt, Manitoba has amended its Act to substitute
“handwriting” for “written” and the Manitoba Court of Appeal in Re Bell,"
a recent decision, dismissed the argument that a typewritten will is handwritten.
It is submited that Re Bell is correct and to contend that “handwritten” means

e
1

the testatot’s wotkmanship” is an unnecessary straining of the wording. It

can be argued that handwriting is a definitive term as contrasted with the term
“writing” which is defined in most interpretation acts® to include printing and
engraving. It is also submitted that use of the term “handwriting” in the
Wills Acts is an example of the context requiring a definition other than that

sup

plied by the interpretation act.
A recent decision of Sissons C.J.D.C. in Re Ford Estate™ has reopened the

question of the effect of any writing or printing which is not the testator’s on a
non-witnessed instrument. In the Ford case, the learned judge was faced with a
printed stationer’s will form which the testator had used, although he wrote the
* bulk of the will in his own handwriting. The Chief Judge admitted the written
portion to probate on the grounds that “the will is quite complete without the

use

of the printed words.”® The judgment distinguished the Saskatchewan

cases Re Rigden" and Re Griffith,” in which it was held that partly printed
will was not “wholly in the handwriting of the testator.” Egbert J. also consider-
ed the same problem in Re Brown when he had before him a printed will form
filled out and witnessed while on the inside of the form there were unsigned
holograph dispositions. He refused probate of the holograph portions since
they were unsigned and could not be read as leading up to the attested signa-
ture, which preceded the handwritten portion. In the course of judgment he
made this stacement:

Ifmypanoftbcuill bowever small, is either Wm«mdztmmhnﬂnh
whelly in the luadwmmg of the testator and accordingly is not & holograph will within the
mesning of section 5 (b) 83

The only other case we wish to consider is Re Kemp,"* a Manitoba case, in which
Tritschler . considered a purported codicil, consisting of a description of the
document, as instructions to alter the testator’s will, and the sentence, “Sir 1
want you to put on 1200 doll for my brother John Kemp he lives in Winni-

L
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peg™* The document was signed by che vestator but only the sentence above
quoted was written by him. The learned judge admitted the quoted portion to
probate as a codicil, holding that the remainder of the document was admissible
as extrinsic evidence to show the intention of the testator and the nature of the
document.

It would appear that there are two views as to the effect of printing in the
document which is submitted for probate. One is that the use of printing or
the handwriting of someone other than the testator destroys the document as a
testamentary paper; the other is that the court will admit the handwritten por-
tion to probate as a holograph will, so long as it is sensible and contains the
necessary elements. In the latter case, other writing on the document is admis-
sible where extrinsic evidence would be admissible, e.g., to show intent and
nature of the document. The Act does not, of course, explicidy cover such a
situation but it states that a will (which includes testament, codicil, and any
other testamentary disposition) is valid if it is wholly handwritten and signed.
The problem appears to be this: what is a will? is it the whole document pre-
sented for probate? is it the whole document which complies with the substantive
requirements of the law of wills and is in a permitted form? The classic defini-
tion gives an affirmative answer to our last question:

‘The will of 2 man is the aggregate of his testamentary intentions 30 far as they are manifest

in writing duly executed sccording to the statute. 8¢
If a will is only that part of a man’s intention which is properly “executed,”
then it would appear that court is justified in considering only that part of the
“writings” which are properly executed or made. If that part which is properly
made is complete in itself, then presumably the court should admit ic. This was
in fact done by Egbert J. in Re Brown when he admitted the part propetly sign-
ed and attested and it is done by any court which refuses unattested codicils
and alterations, but accepts the attested will. We find examples of courts
accepting only the testamentary portions of a document in cases in which they
are called upon to consider letters as holograph wills. The courts have been
willing to piece together portions of letters in order to construct a testamentary
document and have admitted the result to probate. There are several cases*™” in
which the courts have admitted to probace the testamentary portion and have
excluded the rest. Part of the confusion would appear to stem from the termin-
ology used; in Re Rigden, Re Griffith, and Re Brown, we find the courts re-
ferring to the “document” before them. Mr. Justice Egbert in Re Brown stat-
ed: "The document with which we are dealing, looked at as a whole, is not a
holograph will.™** It is submitted that it is not the "document” which must be
in the testator’s handwriting, it is the “will.” If the existence of printing in the
document destroys it as a holograph will, we would be compelled to say that the

88 Jbid., st p. 625.

39 Lemage v. Goodben (1867), LR.1 PAD, 57, &t p. 62,

31 Re Toole (1932), 3 W.W.R.{INS.) 417, locters to & solicitor; Re Smith, 1948 2 W.W.R.
33, lttar signed *Mother; Re LeBlane (1933), 16 W.WR.(NS,) 389, Letter; Re Swovds,
[1929] 2 W.W.R. 243, 3 lstters; Re Williems, (1940] 3 W.W.R. 120, note found in de-
ceased patisnt's parse; Re Micchell, [1924) 1 W.W.ER. 484, suicide nots.
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testator who writes his will on stationery with a letter head has not s in
making a holograph will. Could it be that the watermark is printing? One may
argue that all that portion of a document which a testator intends to be his will

is part of the will and the whole must be valid for any part of it to be valid.
It is submitted that this interpretation is not compelled by the Act and, as noted
before, a testator may intend alterations which are unattested to be part of his
will but it is not likely chat a court will say that the whole will is bad because
part of what che testator intended to be his will is bad. The interpretation sug-
gested in Re Kemp and Re Ford appears to enable the court to give effect to the
intentions of the testator. The decisions apparently to the contrary can be dis-
tinguished in that the parts written in Re Rigden and Re Griffith would not
make sense apart from the printed form and in Re Brown the holograph portion
was unsigned and probably could not have been read to stand alone.

While dealing with section 5, it may be wise to make reference to a prob-
{em which has received little direct consideration. In 1930, McNeil D.C.J. was
faced with the argument that a holograph codicil could incorporate, by refer-
ence, an unattested formal will. The learned judge rejected the contention:

Innywmonthoenlywhuwnnu which o holograph vxll«mdnlanm
mwbollymdubandmgofcbemnwwthmmwhhdxummﬂha
document sufficient to satisfy the starute.?

In Williams on Wills the author states:

Byiacowwoodudmembecmnmumenwymdnmzhmmd with the will, and
anything therein which would be invalid if included in a will becomes inoperative 40

While the learned author is referring to the substance of the incorporated
material, it is submitted that his proposition applies also to form. Incorpora-
tion does supply execution but, as we have already mentioned, execution is
not enough in the case of a holograph document. Authority impliedly sup-
ports the contention of McNeill D.C.]., since the coutts, in refusing to consider
the printed words in a non-attested will form (except to supply extrinsic evi-
dence), imply that printing cannot be incorporated by reference.” These deci-
sions indicate that the printed words, existing before the will was executed and
certainly intended by the testator to be part of his will, are, nevertheless, not
incorporated.

Whether or not a holograph can incorporate a non-holograph writing, the
weight of authority” seems to have dismissed all contentions that a holograph
cannot be a valid codicil to an attested will and vice-versa. The authors know
of no case holding to the contrary. The wording of the Act equating codicil to
will and permitting holograph wills would scem to leave no doubt as to the
intention of the legislature.

8 Re Robinson, [1930) 2 W.W.R. 673, at p. 675.

® (1952), at p. 69.

22 Noeably Re Brown, and Re Kemp, but also Re Rigden end Re Griffih, ubi sup.

&8 Re Ferguson Smith (1934), 13 W.WR.(N.S.) 387; R¢ Kemp, supra, footnoes 34; Re Cor-
trel (1951), 2 W.WR. (N.S.) 747; Re Richardeon, (1949} 1 WWR. lm;lc Gillespic
(1953), 8 W.WR.(NS.) 593; ccord
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SECTION 7

2) Nendénﬂhéfmdh&m
(o) zt$MmhmmuhmhmMy¢th¢dd
; of

{b) That & blank space intervenss between che concluding words of the will and the
signature; or

(c) that the signature is placed emong the words of e testimm clause or of
dmuofnmafdbwuunfmuund«.a“ “:fmm:adn:
with er without a blank space intervening, or follows or is after or under or beside
the name of a subscribing witness.

{d) thntthenammuuontsdeotpngemcthetmof&upap«mpcpmm
taining the will whetean no clsuse or paragraph oc disposing pert of the will is
written sbove the signature; or

(o) that there appears to be sufficient space on oc et the bottom of the preceding side
ot page ot other portion of the same paper on which the will is written to coatain
the signature,

(3) The mumerstion of the sbove circumstances shall noc reserice the generality of sub-
section (1) of this section, but no signature under this Act shall be cperative to give
offect to any disposition or direction which is underneath or which follows it, nor shall
it give any effect to any disposition oc direction inserted after che signsture was made.

It has not yet been decided whether or not the section applies to holograph
wills. The Alberta Appellate Division has decided by way of dicta that it does
not."” Clarke J.A. dissented and argued that 7 (3) applied even if the balance of
the section did not. We have already suggested that the whole Act may have
been intended to apply to holographs even though the section does not use the
word “make” and even though the wording is the same as the English Act, which
knows no such thing as an holograph. It is interesting to note that Mr. W. A.
Scott, who assisted in the drafting of our Act, thought that the section applied.
He approved the wording of 8.7 (2) (c) as being sufficient to include holograph
wills, although he had suggested an alternative clause since the section refers to
an attestation clause and a holograph, of course, has none.*

Assuming that s.7 did apply to holograph wills, the judges in Re Moir and
Re Brown approved the reasoning of Merriman P, in Re Long Estate:

Provided that the court is satisfied that the whole document was written before the signatutes
mmndc.mddutlhcdhpoﬁtinmo‘thwillmyhfciﬂytnduludiuuptod:e
part containing the signature . . . [the will will be walid}.*®

In Re Coughlan Estate,' the testator’s will was found on a single unsigned page
in her handwriting. Her “signature” appeared on the cover of the document.
The cover, which was a stationer’s will form, bore the deceased’s name and was
dated before the will inside had been written. Buchanan C.J.D.C. held that the
purported signature was not intended as a signature and was therefore inopera-
tive. He also found that the writing could not be a signature because it pre-

8 Re Moir, rupre, footnots 15.

“Cn.&rAmm (lm).vd 11, ot p. 421, ‘I'lnwuuulahunninmd
*Tha in the case of wills other than hdo.upll will, che signature .

4 [1936) P. 166, az p. 173,

% (1939), 16 WWR.(NS.) 14 (Ala, D.C).

109



ceded in time the writing of the will. If section 7 does not apply to holograph
wills chen thete is nothing in the Act which sets out any time element for the
signing of holograph wills. The Long Estate test also includes a reference to
the time element. It would appear that one could still argue that a signature,
even if written before the will was written, was nevertheless a signature inas-
much as the Act does not deal with the time element when the will is an holo-
graph. The Coughlan decision implies that time is a necessary consideration
and in approving the Long Estate test suggests that section 7 is applicable to
holograph wills. Another basis for invalidating a “‘signature” written before the
instrument proper would be found in the cardinal principle that man may not
delegate his power to make a will nor may he incorporate future writings.*’

SECTIONS 8, 9, AND 11

8. (1) No eppointment made by the will in exercise of any powee shall be valid unless it is
mede in a form permitted by this Part.

(2) Enqwﬂltudemufompennmodbydmmthlllofunmméufmdu
ties thereof, be a valid execution of a power of appointment by will, notwithstanding
thatnbubemexpuulynqmuddmnmﬂmmofwchmshﬂhnde
with some additional or other formality oc formalities.

9. EmymllnndcnnfmmmdbytbuPmalnllhnhdvubmmfwdmpubh

cation chereof.

It is submitted that these sections clearly embrace holograph provisions
since the word “made” is used.’

11. If any person sttests the execution of a will to o¢ to whose wife or husband any beneficial
deviu....iath«ebylinuotmcdc.dudwiu....llnllsefuonlyumrmthc
person munns the execution of the will or the wife oc husband . . . shall be null and

Pmnded that where ¢he will is sufficiently memd without the amsmwn of any such
person or no atrestation is necessary, the devise . . . shall not be null and void

In Re Eames* Montague J. considered the problem arising when a witness
signs a valid holograph will and the argument is raised thac the witness is in-
competent. Manitoba did not then have the proviso to the section.” The
judge reviewed many of the authorities and came to the conclusion that a wit-

ness to an holograph was not incompetent. The provision should cover the
matter in Alberta should it arise.

SECTIONS 16 AND 17
i6. No will or any pare thereof shall be revoked otherwise chan as aforesaid, of
(a) by another will made in a form permitted by this Part; or
{b) by some writing declaring an intendion wnnh the same and made in a form in
which & will is by this parc permitted to be made; . . .

Section 16 also is dmgned to include holographu: revocations.” ‘These is
some dlfﬁculty in ascertaining the amount of writing which would be necessary
to constitute a “writing” within the section. In Re McGibbon" The Alberta
Appellate Division was faced with the problem when the word “cancelled” in

«7 Bailey on Wills (4th d., 1933), at p. 59.

8 Supra, footnote 4. W. A, Scott of the Conference of Commissioners.

49 Suprae, footnote 13.

5 Proviso added: 1936 (Man.) c. 52.

81 Seocr, supra, footnots 44,

52 [1931] 2 W.WR. 86 (Ala. AD)).
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the testator’s handwriting and signed by him appeated on a bequest. Walsh
J.A. must have considered the writing to be a “writing” within the section since,
if the writing were a codicil, it would have been valid by virtue of the Holo-
graph Wills Act which was in force before the formal will was written and
therefore before the cancellation. The only other explanation for the disregard
of the Holograph Wills Act is that the court could not consider it since it was
repealed. But they did consider the relevant provisions of the North.
west Territories Act which were repealed in the same way and at the same time
as the Holograph Wills Act. We have discussed the problem before and the
difficulty is this: if the will is a formal one, is the will itself extrinsic evidence
to provide the necessary reference? The word of cancellation divorced from
the will itself would probably have little meaning. On the reasoning of Trit-
schler J. in Re Kemp Estate,” the rest of the will is extrinsic evidence and is to
be considered to the same extent as extrinsic evidence is normally admissable.
If the purported cancellation appeared on a separate piece of paper would the
courts hear evidence to show what the testator intended to cancel? It may be
that they would not because such evidence substitutes the witness’s testimony for
what the testator left unsaid. In the case of writing on the document itself,
it may be that the coure could be satisfied that there was no danger of misinter-
preting the testator’s intention. The balance of the will could clearly be ad-
missible to show the elements of time and testamentary nature.

17. No cbliteration, interlineation, cancellation by drawing lines across che face of the will or
any patt chereof or other alterarion made in any will afcer the making theceof shall be valid
or heve any effect excepe 50 far as the words or effect of the will before the alteration are
not apparent uniess the alteration is made in a form permtited by thrs Part, but the will
with the alteration as part theveof shall be deemed to be duly made if the signarure of the
testator and the subscription of che witness (if required) are made in the margin or in
soe pare of the will opposite er near to the alteration, or at the foot or end of or opposite
u; :h mmﬁnndtm refetring to the alteration, and wrirten at the end or in some other part
of the will,

Section 17 has given some difficulty, although there is a paucity of authority
giving interpretation to it. In Manitoba, it has been indicated that the section
does not apply to holograph wills.* Once again it would appear that we are
entitled to rely on the different wording of the Alberta provision in order to dis-
tinguish the decisions of other jurisdictions; our act uses the word “make” while
Manitoba’s refers to “‘execute”. In Re Cottrell™ Egbert J., faced with unattest-
ed amendments to a formal will held that the Alberta section did not permit
holograph alterations in formal wills although he acknowledged that the section
was designed to permit holograph alterations. He stated:

Section 17 of the Act to my mind precludes any alterstion by obliteration, intelinestion erc.,
unless the alteration is in a form permitted by the Act, and while, in my opinien & holograph
codicil properly drawn es such would be sufficient to alter an atrested will, if an artempt to
alter is made by obliterstion and interlineation (which in my view do not amount to s codicil
in the ordwary and proper sense) cthen to make such an atempt effective the testator must in
the cuv.u.f sn sttested will not only affiz his signature bue must also see thae the witnesses do

88 Supre, footnote 34,

8¢ Re Scott, [1938] 3 W.W.R. 278,
83 Supre, footnote 42.

88 Ibid.. at p. 2%0.



Mr. Justice Egbert reaffirmed this view in Re Ferguson Smith and Re McV ay
He indicated that he was bound in this matter by the Appellate Division de-
cision in Re McGibbon in which the court considered the effect of unattested
alceradions. In the Cottrell®® case he quoted Walsh J.A.:

‘In the entire absence of che subscription of witnesses neither this alteration noc chis interlin.

sation can stand under either Act , ., *®
In Re McVay the learned judge repeated this quotation when he was consider-
ing typewritten interlineations and added to the above quotation after the word
"Act”;

{i.e. the Wills Act, 1837, ch. IGumodlfhdbyduNcnmemAa,RSC. 1886 ch.

S0 or cthe Wills Act presendy RSA, 1942, ch. 210]%°
It is submitted that Walsh J.A. was not referring to the Imperial Wills Act,
as modified, and the 1927 Alberta Act. In the paragraph from which Mr.
Justice Egbert quoted Mr. Justice Walsh had paraphrased the relevant pro-
vision of the Imperial Act (the equivalent section to our section 17) and re-
ferred to the absence of any provision in the Northwest Territories Act covering
the situation. It is submitted that the statement which Egbert J. has quoted
does not bind him since Walsh J.A. was referring to the effect under the
statutes governing before 1927. In addition the alterations which Walsh J.A.
was considering were typewritten on the face of the will. It is submitted that
the judgment of Walsh J.A. was divided into two parts, in the first of which he
considered the word “cancelled”. In the second part he considered signed but
unattested typewritten alterations. Egbert J.A. was considering holograph al-
terations in the correct sense of the word. Even if Walsh J.A. was considering
the effect of the alteration under all three statutes the decision did not cover
the point before Egbert J. It is true that Walsh J.A. did parenthetically refer
to the similarity of the English and Alberta sections. But he did not say the
sections were the same and as we have already indicated, the change in word-
ing, notably the introduction of the word “made” and the phrase “ (if requir-
ed)”, is of the greatest importance when holograph writings are under consider-
ation.

The decision of Egbert J. has merit in its results and it is submitted that
ltanbesupponedbyanamlym of the section. It may be unwise to permit
holograph alterations in a formal will; since it is essential to the stacutory re-
quirements for holograph writings that the work be the testator’s and be signed
by him. If the alteration is made by drawing lines, or by a simple interlineation,
the effect on the will can be substantial and yet the amount of handwriting pre-
sent be insufficient to determine with certainty the author thereof. It might
be dlfﬁcult for a court to say that the oblique stroke changing a §51,000 be-

quest to (’l 000 was “in the testator’s handwriting.”** Of course, since we pet-

3T Supre, footnote 42, and (1933), 16 W.WR.(NS.) 200.
80 Supre, footnote 32, at p. 89.

o Supre, foomots 42, at p. 249.

60 Supra, footnote 37, at p. 203,

€1 Ths feat was performed in Re Scott, supre, footnote $4.
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mit holograph wills it would be manifestly unfair to make no provision for the
alteradion thereof.

Our section 17 is unique in Anglo-Canadian wills statutes. Normally the
section is treated as being in two parts broken by the comma after the word
"Pari”. Our Act refers to an alteration “made in a form permitted by this
Part”, while the Imperial Act allows “execution” as permitted by the Act. In
reading the first portion of section 17, and especially the phrase quoted, it will
be noted that there is an apparent omission after the word “form”. In section
16 the Act refers to a “form in which a will . . . is permitted ... .” It would
appear that the words “in which a will” have been omitted. The result is that
the Act calls for an alteration in a permitted form and there is no permitted
form for an alteration other than that set out in section 17 itself. The second
part of section 17 calls for attestation “if required” but it does not stipulate
when attestation is required. It is submitted that alterations are to be attested
when (a) the alteration is non-holograph, and (b) the will is non-holograph.
It is open to a court to say that the legislature did not intend to change the exist-
ing law which called for the attestation of an alteration in a formal will. There
is a basic principle of interpretation that the legislature does not intend to alter
the existing law:

One of these basic interpretation presumptions is chat the legislature did not intend to make

any substancial alteration in the existing law beyond whar it explicitly declares . . 62

Campbell J. in Re Gillespie® pointed out another problem which may arise
and to which we have already referred, viz., the effect of cancellations written
on the face of the will. If the court considers the writing to be an alteration
then it must satisfy section 17. Otherwise it must satisfy section 5 if it is a
codicil or section 16 of a revocation. There is authority for the proposition that
a revocation is not an alteration:

‘The difference between revocation and alteration seems to be this: if what is done simply takes
away what was given before or & part of what was given before then it is & revocation, but if it
gives something in sddition or gives something else then it is more than a revocation and can-
tion and cannct be done by mete obliteration. 82
It should be noted that section 17 makes cancellation by drawing lines an altera-
tion within section 17. Morcover it cannot be argued that every alteration
is a codicil, since if that were so section 17 would be rendered nugatory. If the
writing under consideration by the court is an alteration then it must satisfy
section 17, and if our interpretation is correct, the writing must be attested when
the will is a formal one or the alteration in non-holograph.

€2 The reference to "will in a form™ is found in: 4,18, “codicil in & form™; 5.16(a), “will . ..
in a form™: 8.16(b), “in which a will"; 0.9 “will made in & form”; s.8(1) “will . . . made
in s form.”

o3 Maxwell on Sututes (10th od., 1933), at p. 81.

M Supre, footnote 42.

o3 Dr. C. A. Wright and sutherity quoced in (1933), 11 Can. Bar Rev. 277, at p. 279.
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TRANSITIONAL

Twice in reported cases the problem has arisen as to whether the Wills Act
is retroactive. In both Re Ferguson Smith and Re McGibbon™, the courts have
considered the effect of testamentary writings made before, or presumed to have
been made before, 1927. In Re McGibbon the court held that the law govern-
ing execution of a will was that in force at the time of execution. Presumably
the authority is to be found in English decisions. It could not be argued that
the Imperial Wills Act was retroactive since it specifically provided chat it did
not apply to wills written before it came into effect. The Alberta Act has an
unique provision in the transitional section. While the other Acts®’ specifically
do not apply to wills made (or executed) before the passage of the Act, the
Alberta Act does not apply to persons dying before the Act comes into effect.

It is interesting to speculate on the effect of our transitional section so far
as it effects the doctrine of republication. Section 40 of the 1927 Wills Act
provided, as did the English Act, for republication of existing wills. Since the
Alberta Act does not deny its applicability to wills written before the passage
of the Act it may be that the legislature did intend to provide legislation re-
specting republication. If so, it is submitted there can be no question that an
holograph can republish a formal will and vice versa. The effect of providing
legislation respecting republication was considered by the Privy Council in
Goonewardene v. Goonewardene™. There the court held that the English Act
provided for republication. Regardless of the merit of the Judicial Commit-
tee’s reasoning in relation to the Imperial Act it would appear that the reason.
ing is applicable to our Act in view of the change in wording.

This discussion of the law relating to holograph wills may, perhaps, bring
into consideration the policy behind holograph wills inasmuch as they are per-
mitted in only three of the common law provinces. It is probably safe to
assume that the provisions were introduced into the Canadian West because of
the difficulty—not a remote one in 1926—of obtaining competent and dis-
interested witnesses. This era of diminished distances and rapid communication
may have obviated the necessity for holograph provisions. It is interesting to
note that J. E. Read, the Nova Scotia member of the Commissioners on Uni-
formity, considered the holographic provisions to be “radical.”™ In Re Eames
it was stated that “Our Statute encourages testators to draw their own wills”.
An examination of some of the reported cases might throw some doubt on the
wisdom of this encouragement. In Re LeBlanc™, a recent decision, a remark-
able document was offered for probate and the learned judge had almost as
much difficulty giving effect to the testatrix’s intentions as had the testatrix.

o1 Supre, footnotes 42 and 52 respectively.

07 See the transitional section in the Uniform Ace (1954), supre, foomote 9. The section
bas been adopted by the provinces which adopted the uniferm act.

8 Supre, foomote 2, 3.39. It has not been included in che revised stactutes.

% [1931] A.C. 647.

70 Supre, footnote 20, ac p. 417.

1 Supre, footnote 13, at p. 366,

2 Syupra, footnote 37, at p. 366. See 100, Re Brown and Re Fouldes.
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Anyone interested may examine the reported decisions to see what amazing
documents have been tendered for probate. Letters have been admitted to
probate and while, no doub, the testamentary intention was clear, it may be
better to require the testator to put his intentions in a more appropriate form.
The most severe criticism of holographic documents is to be found in Taylor J.’s
denouncement of the “home-made” will “it would be better had she died intest-

”iy
ate.

s Re Fouldes, [1938] 1 W.WR. 186, st p. 190 (Sask. Surr. Ct).
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