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The author maintains that the connecting factors
for jurisdiction and choice of law in Internet
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separately defined to address the problems of libel
tourism and  predictability of legal consequences.
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I.  INTRODUCTION

The Internet age has radically changed the way information travels across borders, but it
has also challenged the adequacy of current defamation law principles.1 Multistate
defamation on the Internet, also called multistate cyber libel, raises a number of important
private international law issues due to the fact that publication of a defamatory statement to
a third party will generally take place simultaneously in many provinces and states. As a
result, the injury to the reputation of the defamed person and the resulting damage may be
incurred in several provinces and states. When all the elements of the tort of defamation do
not occur in the same province or state, where will the defamed person be able to sue the
alleged defamer and under what law? This raises the issue of which court has jurisdiction to
hear the action, and then which law the court will apply.2 Stephen Pitel and Nicholas Rafferty
explain that this issue is difficult to resolve because of the different policy considerations
underlying each country’s or province’s defamation law.3 Trevor Hartley goes so far as to
say that the harmonization of substantive law is undesirable if not impracticable as the law
of defamation reflects the balance a particular society considers just “between two important
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rights: freedom of speech and protection of reputation. This is a delicate cultural matter, and
the relative importance of these values differs greatly between different cultures.”4

In Canada, in all the common law provinces and territories as well as in Quebec, the
forum’s private international law rules apply. This means that the chosen court must have
jurisdiction simpliciter to deal with the action and it must not be forum non conveniens. In
this connection, except to some extent in Quebec, the determination of the place of tort plays
an important role both with respect to jurisdiction and the applicable law. However, where
this place is may be difficult to determine since the scope of freedom of expression may not
always be protected in the same way in different jurisdictions. The applicable law will also
indicate the type of remedies available to the defamed person, whether it takes the form of
general or special damages as well as punitive damages and the removal of the offending
material.

This article will consider the place of publication as the place of tort, jurisdiction, and
choice of law issues in cases which involve multistate defamation on the Internet. Each of
these topics will be examined from a Canadian and comparative law perspective in order to
determine whether, at present, there exists a balance between two of the most important
policy objectives of private international law: flexibility and predictability of legal
consequences as well as between the interests of the plaintiffs in protecting their reputation
and the defendants in knowing what standards are to be met.5

II.  GENERAL CONSIDERATIONS

A. SUBSTANTIVE LAW OF DEFAMATION IN CANADA

In common law Canada, defamation law is largely based on the English common law.6
Although the jurisprudence and provincial legislation have evolved in their own unique
ways, the essence of the tort of defamation has remained constant.7 David Potts explains that
“a defamatory statement is one which has a tendency to injure the reputation of the person
to whom it refers.”8 Potts goes on to explain that 

[t]o show defamation, the onus is on the plaintiff to prove three elements:

1. that the words complained of were published;
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2. that the words complained of refer to the plaintiff; and

3. that the words complained of, in their natural and ordinary meaning, or in some pleaded
extended meaning, are defamatory of the plaintiff.9

In civil law Quebec, although the law of defamation has been influenced by the common
law, the Civil Code does not provide a specific statutory cause of action for defamation, nor
is there a distinction between slander and libel. Instead, such a cause of action is governed
by the general fault-based rules of civil liability.10 Any proven injury to the reputation of a
person whether verbal or written requires reparation. Nevertheless, the plaintiff must still
prove the same three elements set out above.11 

B. PLACE OF PUBLICATION AS PLACE OF TORT

In common law Canada, the concept of publication is closely tied to the concept of the
place of tort, which, for choice of law purposes, has been defined by the Supreme Court of
Canada as the place where the wrongful activity occurred as that place may play an important
role for the determination of the jurisdiction of courts and the choice of the applicable law.12

To prove publication the plaintiff must show that the defendant has acted to communicate
the defamatory statement to “at least one person other than the plaintiff.”13 The tort of
defamation only crystallizes whenever, and wherever, the statement is heard, read, or
downloaded by a third party.14 As in the United Kingdom15 and Australia,16 this is the place
of tort rather than the place where the defamatory material was composed, posted on the
Internet,17 or stored, or where the damage to the plaintiff’s reputation occurred, which is
generally where he or she resides or works.18 

In the case of defamatory material that is not posted on the Internet, such as newspaper
articles, there exists a statutory presumption of publication once a printed copy of the
newspaper can be produced.19 However, as Justice Abella noted in Crookes, in the case of
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material posted on the Internet, there is no presumption of publication.20 As such, “pleadings
in defamation actions concerning material posted on the internet require an allegation that
the allegedly defamatory posting was communicated to a third person”21 in the forum. Thus,
the issue of publication is one of proof through affidavits.22 To meet this evidentiary burden,
the plaintiff has only to establish “a good arguable case” that the material was in fact heard,
read, or downloaded by a third party.23 To do so, the plaintiff will prove “facts from which
it can reasonably be inferred that the words were brought to the knowledge of some third
person.”24 

Based on this short review, it is submitted that the place of hearing, reading, or
downloading by a third party is the best approach for determining the place of tort as most
often this is where the plaintiff suffers injury to his or her reputation. It is simply not credible
to argue that alleged defamers are unable to foresee that the material they post on the Internet
has the potential to harm individuals around the globe. This approach also best ensures
predictability of legal consequences for both potential plaintiffs and defendants.

III.  JURISDICTION

Due to the fact that material posted on the Internet can be linked to a variety of people
located in different jurisdictions, a claim for Internet defamation raises the important issue
of which court can take jurisdiction. This question is crucial as an Internet defamation action
brought in one jurisdiction can be decided differently than one brought in another due to
things such as the law applicable to the claim which determines what defenses will be
available to the defendant. 

In Club Resorts, a case which involved claims in tort arising from catastrophic injuries
suffered by Canadians while vacationing in Cuba, the Supreme Court of Canada was
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concerned with “the elaboration of the ‘real and substantial connection test’ as an appropriate
common law conflicts rule for the assumption of jurisdiction” also called jurisdiction
simpliciter.25 It was not concerned with “the constitutional test for adjudicative jurisdiction
for a case in which a conflicts rule is challenged on the basis of inconsistency with
constitutionally imposed territorial limits.”26 In finding that the Ontario court could assume
jurisdiction as it had a real and substantial connection with the subject matter of the litigation
and the defendants, the Supreme Court refined the test by holding that the preferred approach
in Canada should be to rely on a set of specific factors which are given presumptive effect
in order to ensure security and predictability in the law governing the assumption of
jurisdiction by Canadian courts. The values of order, certainty, and comity must form the
basis of the system to permit the development of a just and fair approach to resolving
conflicts of jurisdiction. In other words, a proper balance must be struck between flexibility,
certainty, and predictability.27

In the case of torts, the court identified the following presumptive connective factors that
link the subject of the litigation and the forum:

(a) the defendant is domiciled or resident in the province;

(b) the defendant carries on business in the province;

(c) the tort was committed in the province; and

(d) a contract connected with the dispute was made in the province.28

The party arguing that the court should assume jurisdiction has the burden of identifying
these presumptive connecting factors. The presumption of jurisdiction is not irrebuttable. The
burden of rebutting the presumption rests on the party challenging the assumption of
jurisdiction. Over time this list of presumptive connecting factors may be reviewed and
updated. “In identifying new presumptive factors, a court should look to connections that
give rise to a relationship with the forum that is similar in nature to the ones which result
from the listed factors.”29

With respect to the commission of the tort in the province which is listed in (c) as an
appropriate presumptive connecting factor that prima facie entitles the court of that place to
assume jurisdiction over the dispute, the Supreme Court pointed out that “the difficulty lies
in locating its situs, not in acknowledging [its] validity.”30 This connecting factor is
recognized by rule 17.02(g) of the Ontario Rules of Civil Procedure31 and section 10(g) of
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the Uniform Court Jurisdiction Proceedings Transfer Act.32 The Supreme Court also
remarked that determining the situs of the tort of defamation by resorting to the use of
damage sustained as a connecting factor should not raise difficult issues since “sustaining
damage completes the commission of the tort and often tends to locate the tort in the
jurisdiction where the damage is sustained.”33 

In Breeden v. Black, Justice Lebel had the opportunity to apply the presumptive
connecting factors which he listed in Club Resorts to the case of six multistate libel actions
regarding material posted on the Internet by defendants located outside Canada.34 He held
that: “The issue of assumption of jurisdiction is easily resolved in this case based on a
presumptive connecting factor — the alleged commission of the tort of defamation in
Ontario.”35 He also noted that: “It is well established in Canadian law that the tort of
defamation occurs upon publication of a defamatory statement to a third party” and in the
case at bar there was evidence that at least one third party had read, downloaded, and re-
published the defamatory material in Ontario.36 The defendants had argued that in situations
involving multistate libel claims, the “place of reading” approach should be abandoned in
favour of one “that considers whether a real and substantial connection exists between the
forum and the substance of the action”;37 “[i]n the case of a libel claim, that is the subject
matter and conduct giving rise to the words complained of and the context in which they
were made.”38 In this case, since the substance of Lord Black’s activities was American, both
New York and Illinois were more appropriate forums. They also argued that a focus on the
damage sustained in the jurisdiction should be rejected.39 In Editions Ecosociété Inc., which
was also released at the same time, Justice Lebel came to a similar conclusion as in Breeden
that the alleged tort of defamation occurred in Ontario where the book containing the alleged
libelous material was distributed and available for purchase on the publisher’s website.40 The
defendants had argued that in multistate defamation cases there must at least be substantial
publication for a court to find a real and substantial connection.41 They had also argued that
there was no evidence on the record that suggested that the plaintiff suffered harm to his
reputation in Ontario.42

Although it would appear from these two leading cases that the law in common law
Canada has settled upon the place of publication as representing the place of tort for
defamation, things are not so black and white. In Editions, when determining whether the
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forum had jurisdiction simpliciter, Justice Lebel still stressed the fact that the plaintiff had
adduced evidence establishing that its reputation was vital to it in the forum state.43 Thus, the
importance of the plaintiff’s reputation seems also to be a reason why the place of
publication as the place of tort was favoured since it was there that the plaintiff suffered harm
to his reputation. However, it should not be relevant to establish jurisdiction. To inject this
type of a consideration at the jurisdiction simpliciter stage would subject the plaintiff to a
problematic evidentiary burden that does not exist in domestic cases.

In civil law Quebec, the place of tort as the place of publication does not play such a
significant role in establishing jurisdiction in defamation cases since, according to article
3148 of the Civil Code, a Quebec authority may take jurisdiction where “(3) a fault was
committed in Québec, damage was suffered in Québec, [or] an injurious act occurred in
Québec.” Publication in Quebec of the defamatory material would amount to a fault
committed in Quebec. It would also be an injurious act. These bases for the exercise of
jurisdiction in defamation cases would meet the test of jurisdiction simpliciter,44 even with
respect to the use of “damage suffered in Québec” which completes the commission of the
defamation.

The European Union has adopted an even more flexible approach to jurisdiction.45 In the
joined cases of eDate and Martinez, the European Court of Justice (ECJ) interpreted article
5(3) of the Brussels I Regulation regarding jurisdiction in the case of multistate Internet
defamation.46 This article stipulates that the court of the forum in which the “harmful event”
occurred has jurisdiction. This term has been interpreted to include both the place where the
defamatory material has been read, heard, or seen or where the publisher was established.47

Furthermore, in eDate and Martinez the ECJ ruled that a plaintiff may bring an action in one
forum in respect of all damage caused in the European Union and that forum could also be
where the alleged victim has his “centre of interests.”48

Although some scholars have criticized this trend of flexibility as promoting “libel
tourism,”49 it is suggested that these concerns are overstated for three reasons. Firstly, under
the Club Resorts framework for the assumption of jurisdiction, it must be remembered that
where a recognized connecting factor applies, it is not irrebutable. The defendant can try to
establish facts that demonstrate that the presumptive connecting factor does not point to any
real relationship between the subject matter of the litigation and the forum.50 For example,
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in the case of a multistate defamation claim involving the Internet, the defendant could
attempt to convince the court that he or she has limited the access to the allegedly defamatory
material.51 

In addition, “the [Club Resorts] test for assuming jurisdiction does not turn upon a
comparison with the strength of the connection with another potentially available
jurisdiction.”52 Yet, even if jurisdiction simpliciter is established, this jurisdiction can be
declined on the basis that there is a clearly more convenient forum for the determination of
the dispute between the parties.53 This safety valve can be understood to represent a potent
weapon in the fight against libel tourism as it ensures that the most appropriate forum will
hear the case. Nevertheless, Justice Lebel’s judgment in Breeden demonstrates that, in cases
of multistate Internet defamation, this doctrine may be less potent than it appears. When
Justice Lebel applied the forum non conveniens analysis he found that both the courts of
Illinois and Ontario were appropriate forums for the trial of the libel actions.54 Although
many factors weighed in favour of the Illinois court, Justice Lebel did not declare it to be a
clearly more appropriate forum as he believed that the weight of the alleged harm to the
plaintiff’s reputation tipped the balance in favour of the forum.55 Nevertheless, it is suggested
that the most potent weapon in the fight against libel tourism is a proper choice of law rule.
This is because it is the substantive law applicable to the claims that will ultimately
determine their outcome and the available defenses. 

IV.  CHOICE OF LAW

Fairness to the plaintiff in the sense of easy access to the courts is justified in the case of
jurisdiction simpliciter, yet there should be a clear distinction between jurisdiction and choice
of law rules.56 Jean-Gabriel Castel explains that “rules of jurisdiction and of choice of law
address different concerns and that the test of place of publication should not always be used
for both purposes.”57 If fairness dictates that the plaintiff should be able to choose the courts
where publication took place, the choice of jurisdiction should not automatically warrant the
application of the law of that forum.58 This would encourage forum shopping. Instead it is
contended that choice of law rules should, first and foremost, reflect the most characteristic
element of the tort of defamation, which is the protection of reputation.59 Thus, choice of law
rules should focus squarely on the law of the place where the reputation of the plaintiff has
been most injured. Nevertheless, this focus should be balanced with considerations of
fairness to the defendant in the sense of the defenses which are available to him or her. Does
Canada’s approach to choice of law apply these principles?
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regulation of the European Parliament and the Council of the European Union (EC, Regulation (EC)
864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome II), [2007] OJ, L 199/40). This Regulation stipulates in article 4(1) that
the lex loci delicti rule applies to liability claims, yet Article 2(g) expressly excludes defamation from
the scope of the Regulation. Nevertheless, the Committee on Legal Affairs of the European Parliament
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rights. Recommended is a rule which applies the law “of the country in which the rights of the person
seeking compensation for damage are, or are likely to be, directly and substantially affected” (European
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concept of his or her “centre of interests” could be of use (supra note 48). This is important where the
plaintiff has a significant reputation in more than one country, as in the case of a sports or movie
celebrity.

With respect to torts, the choice of law rule in common law Canada is the lex loci delicti,
interpreted as the law of the place where the wrongful act or omission occurred.60 This is
“because the law of that place must determine the character of the wrong and its legal
consequences.”61 As explained above, in the case of defamation claims, the place of tort is
the place where the allegedly defamatory statement was read, heard, or downloaded by a
third party. 

This formulation seems to adopt the same approach as that used to establish jurisdiction,
yet the jurisprudence suggests that the law in this area is not yet settled. In the three recent
cases of Editions,62 Breeden,63 and Court64 the courts acknowledged that: 

[T]here is some question as to whether the lex loci delecti rule, according to which the applicable law is that
of the place where the tort occurred, ought to be abandoned in favour of an approach based on the location
of the most harm to reputation.65

In Editions, Justice Lebel comprehensively addressed this question66 in order to reject the
defendants, suggestion that the English approach requiring substantial publication should be
adopted, because in Canada a single instance of publication is sufficient for the tort to
crystallize. Instead, Justice Lebel explored the possibility that the choice of law rule for cases
of defamation should be the law of the place of the most substantial harm to reputation. He
noted that this approach was adopted in Australia67 and was motivated by concerns that the
application of the lex loci delicti rule to such claims would encourage forum shopping.68 This
observation is accurate, and if Canada wishes to avoid forum shopping and also adequately
protect reputation, it should adopt the Australian approach to choice of law and recognize
that in defamation claims, the material posted on the Internet may harm an individual’s
reputation in many places, yet there will only be one place where it will be hurt the most.69
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70 Castel, Canadian Conflict of Laws, supra note 61 at para 35-6.
71 The French version is the proper one as the English translation is not accurate unless the work “there”

is added at the end of the paragraph. Another exception allows for the application of the law of the
common domicile or residence of the parties involved (second para of art 3126). See G Goldstein & E
Groffier, Droit international privé, vol II  (Cowansville: Yvon Blais, 2003) at paras 466, 479. See also
G Goldstein, Commentaries sur le Code civil du Québec Droit International privé, vol 1 (Cowansville:
Yvon Blais, 2011) at 646. Note that in Tolofson, supra note 12, Justice La Forest analyzing Machado
v Fontes, [1897] 2 QB 231, added parenthetically that unlike a motor accident, “the tort of libel should
be held to take place where its effects are felt” (Tolofson, ibid at 1042). This could be the place of most
substantial harm.

It is also fair to potential defendants since countries often strike a different balance
between protection of reputation and freedom of speech considerations. This is reflected in
the domestic law defences available to alleged defamers. The most substantial harm to
reputation approach to choice of law respects these domestic choices by allowing a defendant
in a multistate Internet defamation claim to have access to the defences available in the
jurisdiction where the plaintiff has the most significant reputation to protect. In Breeden, the
defendants should have foreseen where their statements would cause the most harm to the
plaintiff. The application of the law where the most substantial harm occurred to the
plaintiff’s reputation does not curtail freedom of speech; it rather ensures the respect of
different domestic approaches to it. 

Since in common law Canada, the post-Tolofson case law has admitted a number of
exceptions to the rigid application of the lex loci delicti as a means of achieving fairness in
certain circumstances,70 there is no reason the courts could not apply, to cases of defamation
on the Internet, the law of the place where the plaintiff suffered the most substantial harm to
his or her reputation. This is also the case in civil law Quebec where article 3126 of the Civil
Code calls for the application of the lex loci delicti, defined as the law of the country where
the injurious act occurred, as the basic rule, but also provides for the application of the law
where the damage occurred if the person who committed the injurious act should have
foreseen that the damage would occur there. This limited exception to the basic rule could
allow Quebec courts to apply the law of the place where the plaintiff suffered the most
substantial harm to his or her reputation.71

V.  CONCLUSION

In this review of jurisdiction and choice of law issues in multistate defamation on the
Internet, it is suggested that the place of publication interpreted as the place of downloading
should be retained as the place of tort, however defined, as there can be multiple places for
the tort for other purposes, provided enough of the tort of defamation is connected with the
jurisdiction to justify the court taking charge of the case. It is also suggested that in order to
establish jurisdiction simpliciter, Canadian common law courts should continue to assume
jurisdiction on the basis of the place of tort. This rule would not promote libel tourism as it
is kept in check by the doctrine of forum non conveniens and also by a choice of law rule
which would apply the law of the place of most substantial harm to the plaintiff’s reputation,
rather than the law of the place of publication. This choice of law rule maintains a proper
balance between the reputational interests of the plaintiff and the freedom of speech concerns
of the defendant in addition to respecting comity as the organizing principle of the conflict
of laws.
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As far as Quebec is concerned, articles 3148(3) and 3135 (as interpreted by Spar
Aerospace Ltd.) and article 3126 of the Civil Code provide a flexible solution to actions
involving multistate defamation on the Internet.


