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STILL DYING FOR A LIVING: CORPORATE CRIMINAL LIABILITY AFTER THE
WESTRAY MINE DISASTER, STEVEN BITTLE (VANCOUVER: UBC PRESS, 2012)

You used to say it yourself — we keep the lowlifes around so we can have a dartboard we can hit.1

The kind of cases the police deal with every day — the robberies, the rapes, the assaults, the murders —
everyone knows they’re crimes. Many of them are done by bad people; many, too, by those just trying to
survive. For those crimes, people get punished. But there are some crimes that society isn’t equipped to
punish; instead the perpetrators of those crimes are rewarded.2

Early in the morning of 9 May 1992, an explosion occurred in the Westray coal mine in
Plymouth, Nova Scotia. Methane gas ignited, leading to coal-dust detonations. Twenty-six
miners were killed.3 On 15 May 1992, Justice K. Peter Richard was appointed to inquire into
and report on the disaster.4 In his 1997 report, Justice Richard stated that

The evidence before this Inquiry compels but one conclusion — the Westray operation defied the
fundamental rules and principles of safe mining practice. Regardless of the theories, philosophies, and
procedures that management espoused on paper, most notably in its employee handbook, it clearly rejected
industry standards, provincial regulations, codes of safe practice, and common sense in the operation of the
Westray mine. Management failed to adopt and effectively promote a safety ethic underground. Instead,
management, through its actions and attitudes, sent a different message — Westray was to produce coal at
the expense of worker safety.

Westray management, from the chief executive officer, Clifford Frame, and the mine manager, Gerald
Phillips, down to the line supervisor, had a fundamental duty to instil in the underground worker a respect
for safety beyond other considerations. Management could do this through training, by example, and with
continued monitoring at all levels. In trivializing and ignoring safety concerns, Westray management was
significantly derelict in its duty to the workforce and seemed actively to promote a disdainful and reckless
attitude towards safe mining practices.5

Corporate officials and Curragh Inc. (Curragh),6 the corporate mine operator, were
charged with 52 offences under Nova Scotia occupational health and safety legislation. Some
34 of these charges were judicially stayed because of the criminal investigation into the
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disaster; none of the remaining charges went to trial.7 Curragh and two mine managers,
Gerald James Phillips and Roger James Parry, were charged with manslaughter and criminal
negligence causing death.8 Prosecutors stayed the charges in 1998.9

The justice system was widely perceived to have failed. The law governing corporate and
corporate official criminal liability was a focus of concern.10 Legal reform was championed
by numerous individuals, organizations, and politicians11 — notably by the Westray Families
and the United Steelworkers of America.12 Through a succession of proposals,
recommendations, and Bills, Parliament addressed these issues.

On 7 November 2003, Bill C-45, An Act to amend the Criminal Code (criminal liability
of organizations) received Royal Assent.13 Bill C-45 put in statutory form, and changed, the
common law rules for attributing criminal liability to corporations: it established an express
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duty of care for managers, sentencing factors for corporations, and optional terms of
probation for convicted corporations.14

Still Dying for a Living15 is an account of the formation and implementation of Bill C-45,
as it was shaped and limited by legal, economic, and cultural considerations. More generally,
it is a critique of the Canadian criminal law approach to corporate and corporate official
liability. The method employed is “discourse analysis,” informed by the work of Foucault
and Althusser.16 This approach sounds more forbidding than it is or might have been. The
author eschews the impenetrability that is the conceit of much critical theory. Still Dying for
a Living is written (for the most part) in a clear and accessible style.

The method employed has both strengths and weaknesses. Discourse analysis is founded
on the sensible observation that language — what we say, how we say it, and what we
accomplish through saying it — shapes our experience, what we think, and how we act.
Language, then, becomes an object of study. Relevant sets of language — “discourses” —
are identified and analyzed. The concepts and categorizations, rhetorical ploys and
techniques, and express inclusions and implicit exclusions are assessed, providing insight
into why we approach our world the way we do.17 The author does not permit his method to
lead him into a false idealism: while language shapes experience, it does not determine it.18

Further, a particular text, such as Bill C-45, should not be understood (deterministically) as
being the product of only one species of discourse, hence the consideration of Bill C-45 in
light of not only legal, but economic and cultural discourses.19 The author sets his analysis
within the broader socio-historical contexts in which discourse emerged.20 The discourses
assessed by the author include statements of politicians and witnesses during Parliamentary
processes, responses to the author’s interviews with persons involved with the legislative
evolution of Bill C-45, as well as some Internet-based materials.21 One of the virtues of the
book is its documentary account of the development of Bill C-45.

The author approaches his analysis from a particular political position, and he is explicit
on this matter. He is interested in “how these discursive formations are constitutive of class
struggles over the role of the corporate form in extracting surplus labour and accumulating
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capital”;22 his analysis “[draws] from a fundamental aspect of Marxism — class antagonisms
— to consider the extent that class processes are implicated in the (re)production of the
capitalist mode of production [and] … how dominant notions of the capitalist mode of
production constitute, and are constituted by, the various discourses that characterize
corporate crime and [corporate] criminal liability.”23 This orientation may have a limiting
effect on readership. Nonetheless, as Stefan Collini has observed,

there can be no understanding of human history and human self-expression that does not work with
categories and concepts that have a political dimension. Where a dominant discourse is unchallenged, these
political dimensions can be allowed to remain implicit, effectively invisible, but they are still there…. The
drive of theoretical critique is to bring such matters to the surface and to make them the focus of attention.24

Discourse analysis is a qualitative discipline, not a quantitative discipline. It issues in
interpretations of the discourses assessed. In the author’s hands, it does not reveal what was
hidden. Instead, as we see below, it draws attention to what was already present, to what was
said — often, to what was literally “on the record.” It reminds us and provides us with new
appreciations of what we already know or should know. In that sense, it may illuminate. But
I suggest that discourse analysis proper is very much about what “is” and not about what
“ought to be.” By itself, analysis does not speak to whether the way the world is shaped is
right or wrong. The author’s analysis (as might be expected) leads him to the conclusions that
the processes leading to Bill C-45 involved the convergence of “relatively autonomous”
legal, economic, and cultural discourses, which have reinforced and reproduced the capitalist
social formation.25 At the same time, Bill C-45 is a tool for challenging corporate power.26

One could accept these conclusions, but, for example, be satisfied that, while improvements
and corrections may justly be demanded, the set of systems we have in place is nonetheless
fundamentally right. The author would consider this reaction to be fundamentally wrong.

The author’s analysis is not meant to be simply descriptive. It is to function as “critique,”
as an indictment of the status quo. Beyond the assessment of language, the author deploys
a moral assault on corporate and corporate official criminal liability. Again, the author’s
politico-moral position is explicit. He is opposed to the “abuses of ‘power’” and
“exploitation” inherent in corporate capitalism.27 He advocates a transformation of “the
manner in which surplus values are generated, appropriated, and distributed.”28 The author
is clearly angry, outraged by the Westray events, and by the constant toll of workplace death
and injury — hence the name of the book. And who could deny the appropriateness of this
emotional response? The author’s stance is that corporations and their officials are criminals,
who are being spared from accountability through legal processes.29 The difficulty is that the
author does not elaborate his moral arguments. I grant that justifying any version of Marxism
is an excessive demand for a book focusing on corporate criminal liability. The author cannot
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be faulted for not mounting a defence of Marxism, although there is a danger that the book’s
ultimate conclusions can only be convincing to one who is already convinced. Regardless
of whether or not one adheres to any version of Marxism, however, the issues of what
constitutes and what should constitute fault for criminal purposes are clearly fundamental to
the book’s argument. If corporate officials lack the requisite fault for murder, they are not
improperly sheltered from conviction. The book’s key weakness is its failure to engage in
needed moral analysis. I will review the book’s argument, before elaborating my concerns
with its critique.

The argument of Still Dying for a Living rests on two indisputable factual premises. First,
many types of work are dangerous. Westray was a horrible example of the risks to which
workers are exposed, but death or serious injury while working is not an isolated
occurrence.30 My colleague Gord Winkel has remarked to me that “[w]e have the equivalent
of five Westrays a year in Alberta alone.” The statistics bear out that observation. For
example, the Association of Workers’ Compensation Boards of Canada reported 123
fatalities in Alberta in 2011 and 919 fatalities across Canada.31 Alberta Occupational Health
and Safety reported 145 fatalities in 2012.32 As of 30 June 2013, Alberta has suffered 22
workplace fatalities.33 By way of a contrast with traditional crime statistics, across Canada
police reported 543 homicides in 2012 and 598 in 2011.34 Given that workers are a subset of
the total population, workers are at substantially higher risk of death by work than death by
(culpable) homicide.35

Second, despite the large numbers of deaths and serious injuries that occur in work
environments, very few corporate employers or individual managers or other officials are
criminally prosecuted for workplace deaths and injuries, and the employers that have been
prosecuted have not been among the captains of industry. The author describes the few
prosecutions that have followed the enactment of Bill C-45.36
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These premises support two further connected observations. On the one hand, the state’s
approach to work-related homicide and injury is dissimilar to the approach to non-work-
related homicide and injury. Police-reported homicides are usually cleared through criminal
charges. In 2011, consistently with the previous two years, about 76 percent of homicides
were “solved” by the police, meaning that at least one person was charged with an offence:
“homicide has one of the highest clearance rates among all offences.”37 Evidently, given
premise two, work-related homicides are not cleared through criminal charges. 

On the other hand, work-related homicide and injury is not simply ignored by the state.
Instead of the criminal law, regulatory mechanisms are deployed. This means that the stigma
of criminal charges and conviction does not attach to (typically) corporate employers.38

Employers deal with regulatory officials, not the police. Employers may be investigated and
prosecuted under occupational health and safety legislation. For example, in 2012, Alberta
Occupational Health and Safety investigated 23 workplace fatalities; in 2011, it investigated
27.39 While the author claims that the penalties faced are less than those for a “street offender
who commits comparable acts of theft, fraud, assault, and murder,”40 setting aside the
“comparability” issue, the financial penalties can be quite steep. In 2012, in Alberta, five
prosecutions yielded total penalties of between $70,000 and $85,000 in relation to worker
injuries, and three prosecutions yielded total penalties of between $250,000 and $275,000
in relation to worker fatalities; in another 2012 prosecution in relation to a worker fatality,
one corporate accused received a total penalty of $1.25 million and a second received a total
penalty of $1.02 million.41 In a 2013 fatality prosecution, the corporate accused received a
total penalty of $1.5 million.42 These are all financial penalties only. There is no indication
that individuals were convicted.
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The author points out an important — and surprising (even if it is not hidden) —
difference in the approaches to street crime and non-compliance with worker safety
legislation. In the worker safety regulatory area, a “compliance” model is used. Enforcement
is approached progressively, with the primary steps relating to education and the securing
of voluntary compliance. Prosecution is the last step in the enforcement process.43 Alberta’s
Occupational Health and Safety Compliance Policy and Enforcement Procedures explicitly
follow this “compliance” approach.44 The author opposes this approach to employer wrong-
doing. He favours a more punitive deterrence-based approach — but for corporations and
corporate officials, not for street criminals.45 The reason appears to be that he considers
corporations (unlike street criminals) to be inherently bad or at least suspect. He refers to the
immense, virtually inconceivable, social and economic harm caused by corporations.46 He
suggests that they have no or little social utility: “even if corporations provide a social benefit
(at least theoretically) that street criminals do not.”47 The compliance approach cannot work
with corporate villains, because they will falsify and deceive.48 The fundamental taint of
corporations is that they have a profit motive.49 I will only comment that this vision of
corporate motivation, action, and impact is bleak and monochromatic.

Workplace death and injury occur. Oversight occurs through regulatory processes, not the
criminal law. These are the facts. The contrast, though, is troubling. In the case of non-work
related homicide, there is a body, there is an allegation of culpability, there are criminal
charges. In the case of work related homicide, there is a body, there is an allegation of
culpability, but there are no criminal charges. Why should this contrast exist? Still Dying for
a Living brings discourse analysis to bear. The response to workplace death and injury, as
manifested in this contrast and in the very language of Bill C-45, betrays economic, cultural,
and legal commitments.

The author contends, and he is surely right, that our political system maintains an
allegiance to a market economy.50 This allegiance was explicit in the Parliamentary
discussions relating to corporate criminal liability reform.51 Politicians argued that the
promotion of corporate economic activity should not be undermined by an excessive or
inappropriate use of the criminal law.52 The criminal law should not impose obligations on
corporations and their officials that would cause corporations to flee Canada for other, less
heavy-handed jurisdictions,53 or that would deter good people from taking positions of
responsibility in corporations.54 As the author observes, some of the concerns raised about
extending criminal liability during the Bill C-45 proceedings were overblown. Many
businesses could not freely and easily uproot themselves from Canada. Their raw materials,
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work force, infrastructure, and markets may be here. Corporate directors already have plenty
of obligations under a variety of federal and provincial statutes as well as owing fiduciary
duties to their corporations, yet these obligations have not deterred individuals from serving
as directors. While our approach to workplace safety enforcement is doubtless influenced by
our economic commitments, it would be fair to observe that some of the Parliamentary
commentary was feeble. A methodological point arises. The whole economic story, of
course, was not told in Parliamentarians’ remarks. Canada’s economy involves free markets
and state intervention, and governance through internalization, persuasion, regulation, and
prosecution. The author would agree that the particular systemic structure of workplace
safety enforcement that exists at any given time is the product of multiple business,
regulatory, and political interactions. To get the whole story, then, should additional
discourse sets have been reviewed? This question engenders further questions: how can it
be determined which discourses are the right ones, and when is the selection sufficient?
These may be issues for discourse analysis generally. Nevertheless, from one perspective,
both my observation and the methodological questions may be beside the point. These
Parliamentarians had the authority to decide, and this is what they said. 

The author contends — with perhaps less justification than respecting our economic
commitments — that we are culturally disposed to overlook the criminal activities of
corporations. When we think of “crime,” we think of street level violence, individual-on-
individual and property offences.55 Corporate crime does not fall within the “law and order”
agendas of North American governments.56 When we think of workplace safety, we do not
think of crime, but of “accidents.”57 The author does overstate his case. He claims, for
example, that it is “an anathema to label corporations as criminal.”58 One could well concede
that, as a matter of first impression, when we think of crime we do not think of corporations.
Yet we are not blind to corporate wrongdoing. Corporate criminal liability has been
discussed in all seriousness for decades in law schools. Corporations have been prosecuted
for decades — in many cases, for regulatory offences, but more recently for financial
offences and corruption offences. The April 2010 British Petroleum (BP) blow-out and oil
spill in the Gulf of Mexico which killed 11 workers has been widely reported. BP recently
pled guilty to manslaughter and other criminal charges in connection with these events.59 The
corporate criminal is a trope in popular movies.60 Corporate wrongdoing is the subject of
investigative documentaries.61 A more extended examination of cultural discourse relating
to corporate liability was warranted; the discourse may well be shot through with more
currents than the author acknowledged. We thus encounter the same sort of “selection of
discourses” problem referred to above. 
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62 Still Dying for a Living, supra note 11 at 45, 107, 113.
63 Ibid at 104.
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Sess, 37th Parl, online: Parliament of Canada <http://www.parl.gc.ca/HousePublications/
Publication.aspx?Language=E&Mode=1&DocId=2331142>; Still Dying for a Living, supra note 11 at
103.

The author contends that legal discourse blocked attempts to expand corporate and
officials’ liability. It narrowed horizons and limited reform options.62 His assessment is
correct. The particular focus of this concern in the Westray context was the proposal that
liability be assessed on a “corporate culture” basis. Under the identification doctrine, a
corporation could be criminally liable if a “directing mind” had the requisite knowledge and
intent or was negligent. Finding a particular individual with both the requisite authority and
fault may be difficult. Yet the “corporation” — not identified with any particular individual
— might be found to have encouraged the act through its “culture.” The culture of a
corporation may be criminogenic — tending to produce, or at the very least encourage, law
breaking.63 Assigning liability on a corporate culture basis would recognize the unique and
complex structural features of corporate activity.64 Bill C-284, a New Democrat-sponsored
forerunner of Bill C-45, proposed the imposition of both corporate and corporate officer
liability through “corporate culture”:

467.3 (2) Where it is shown that an act or omission has been committed on behalf of a corporation, directly
or indirectly by the act or pursuant to the order of one or more of its officers, employees or independent
contractors, and

…

(c) the management of the corporation had allowed the development of a culture or common attitude
among its officers and employees that encouraged them to believe that the act or omission would be
tolerated, condoned or ignored by the corporation …

the corporation is guilty of every offence of which an individual could be found guilty for committing that
act or omission. …

467.4 (1) Every one who is a director or officer of a corporation that is guilty of an offence under section
467.3 who …

(b) knew or ought to have known, as a result of circumstances described in paragraph
467.3(2)(b), (c) or (d) that the act or omission that constituted the offence was being committed,
or would or would be likely to take place, and failed to take all reasonable steps to prevent its
commission …

is guilty of an offence and liable on conviction as if committed personally and liable to the same penalty as
if the director or officer had committed the act or omission personally.65



686 ALBERTA LAW REVIEW (2014) 51:3

66 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to
the Canada Act 1982 (UK), 1982, c 11 [Charter].

67 Still Dying for a Living, supra note 11 at 97, 107-109, 110. “A law is unconstitutionally vague if it “does
not provide an adequate basis for legal debate” and “analysis”; “does not sufficiently delineate any area
of risk”; or “is not intelligible.” The law must offer a “grasp to the judiciary” (R v Nova Scotia
Pharmaceutical Society, [1992] 2 SCR 606 at 639-40). Certainty is not required” (Canadian Foundation
for Children, Youth and the Law v Canada (Attorney General), [2004] 2004 SCC 4, 1 SCR 76 at para
15).

68 Re BC Motor Vehicle Act, [1985] 2 SCR 486 at 515; Still Dying for a Living, supra note 11 at 96. On
the constitutional requirements for the criminal negligence standard, see R v Creighton, [1993] 3 SCR
3 at 59.

69 Still Dying for a Living, supra note 11 at 30, 92-94, 98. One might also observe, although this point does
not seem to have been raised in connection with Bill C-284, that for centuries the criminal law has
resisted conviction solely on the basis of the character of the accused, an orientation confirmed by the
general rule forbidding the Crown to introduce evidence of bad character of the accused (see e.g. R v
B (FF), [1993] 1 SCR 697 at 730). “Corporate culture” is a form of corporate character (not even
individual character). Again, culture-based fault goes against the grain of the law. Are there good
reasons to jettison this rule of evidence?

70 Still Dying for a Living, supra note 11 at 73, 101-102, 149.
71 Ibid at 85, 87, 88, 100.
72 Ibid at 86.
73 Ibid at 86, 100, 156.

The corporate culture approach was rejected for two main reasons, both founded on the
Canadian Charter of Rights and Freedoms.66 First, the “culture or common attitude” test
could not be described with sufficient specificity; it would be found void for vagueness and
so would not be a constitutionally sustainable standard for criminal liability.67 Second, the
attribution of liability requires proof of responsibility or fault. Fundamental justice demands
that if an individual may be imprisoned for an offence, he or she must at least be personally
found to have been negligent (in the criminal sense).68 Hence, to satisfy constitutional
strictures, personal fault must be brought home to a corporate official facing criminal
punishment. Fault residing elsewhere, such as in the culture of a corporation, is insufficient.
Furthermore, fault that is neither intent nor negligence but “cultural encouragement or
condonation” does not meet the minimum fault standard. So the legal discourse did indeed
“remain focused on individual fault.”69 

An important corollory of the author’s argument is that the language of the law itself limits
corporate and corporate official liability. Law’s discourse pushes corporate criminality from
the gaze of criminal process.70 This means that fixing the Westray problem is not simply a
matter of resources and priorizing corporate misconduct; the solution does not lie in better
enforcement (or with less coercive mechanisms). Put another way, if the author is right, the
problems cannot be solved within the system, but only by changing the system.

For our purposes, the important questions is whether the law has it wrong, and if so, why?
The author’s critical attitude toward law is complex. I will try to untangle a few strands. 

The author attempts to shake the authority of law. He is opposed to the vision of law as
“capital ‘T’ Truth,” as an infallible benchmark or touchstone.71 Law claims the “right to
speak truth” because it claims “to embody key cultural values of fairness, liberty, and
equality and its ability to speak in the name of universal human rights.”72 Law’s roots,
however, lie in “gendered, racialized, and capitalist experiences,” and it recreates a
“gendering practice,” a “racialized space,” and a “capitalist ideology.”73 Law, though, is not
wholly an oppressor’s tool. It is complex and contradictory. It is not unidirectional; it does
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not completely silence counter-hegemonic discourses.74 Bill C-45 itself is a means for
holding corporations to account.75

A difficulty is that the author’s vision of infallible law may not be shared by anyone else.
No one familiar with the law would claim that the law — whether common law, statute,
regulation, or constitutional provisions and interpretations — is “capital ‘T’ Truth.”
Admittedly, there are many areas of law that are settled for practical purposes. Part of the job
of the law is to provide stability and predictability to interpersonal transactions. Yet at the
same time, the law changes constantly, sometimes only modestly and incrementally,
sometimes quite radically, as when a new legislative approach to some area is adopted or
when the scope of a constitutional provision is judicially expanded. Change is not blocked
by an article of faith that the way things are now is perfect; change is motivated by the
recognition that current rules are imperfect and by the hope that new provisions will be
improvements and approach the ideal more closely. Further, no one would dispute that laws
have been bad, that laws have discriminated, that laws have been means for oppression. Yet
injustices have been corrected without revolution. Injustices have been corrected in the
courts, through democratic processes, and through exercising constitutionally-protected
rights, all through the power of rational argument. It is precisely because the legal system
does rest on principles of fairness, liberty, and equality that these changes were possible
within the system. And these are “principles,” not detailed instructions in a manual. No one
would dispute that our understanding of these principles can change. We are learning,
slowly, to understand these principles more fully. Justice is the work of generations.

A further difficulty in responding to the author is that his position respecting “fairness,
liberty, and equality” is not clear. He could be rejecting the status of such notions as legal
principles, that is, as principles animating the rule of law. They could be but words used as
weapons in class conflict. That approach would mean that the author could not be seeking
any moral high ground against his capitalist foes. There is no “high ground,” there is only
conflict, and the only issue is whether you are with him or not. If the author accepts that such
notions do play a role as legal principles animating the rule of law, and if the rule of law is
“a cultural achievement of universal significance,”76 then it is possible that even our courts,
and their acolytes could have gotten some aspects of these principles right.

The problem, regardless of other alleged defects or virtues of the law, is whether a
requirement that an individual be at fault (whether fault is subjective or objective) is a
condition for imposing criminal punishment. This is not a question only for a “bourgeois”
legal system but any legal system.77 Can an organizational disposition be a proxy for
individual wrongdoing? Of course, we can conceive of imposing punishment on someone
who is not at fault (there is such a thing as an “absolute liability offence”), but is it just to
impose the stigma of conviction and imprisonment without fault? The Supreme Court of
Canada thought not. Consequently, did the learned justices get it wrong? The author does not
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engage in argument on this level. He does not give us reasons for thinking the court got it
wrong. He seems to avoid the problem of what is fundamentally just: “These concerns
outweighed any desires to push the legal envelope — better to take the conservative [route]
and stick with the familiar than upset the legal status quo in the face of unique problems that
lie outside of traditional criminal law concerns with (street) crime.”78 The issue is not one of
simply choosing this or that legislative approach, as if there were no constitutional
constraints or constraints of fundamental justice. The problem is whether a particular
legislative approach should or should not be adopted. It is not unfair to put the burden of
proving error on the author, since he is advancing the claim that the courts and the law are
wrong.

What the author does point out is that an effect of the fault rules is that corporate officials
can avoid punishment, because they can avoid the knowledge and decisions that could attract
a finding of fault and because of the difficulty of securing evidence. The fault rules function
as a shield for corporate criminals.79 One response is that this contention begs the question
of whether or not corporate officials are at fault. If they are not, they are not being
“shielded.” Only if they are at fault are they being “shielded” — but then we return to the
problem of how they can be at fault if they lack personal objective or subjective fault. The
fact that we would like to blame someone does not make that someone blameworthy.
Moreover, the author provides no moral reasons for attributing liability to corporate officials
on a lower level of fault than might apply to other individuals.

Another response is to acknowledge the partial truth in the previous quotation. Fault is
indeed a “traditional criminal law concern.” As such, its evolution had little or nothing to do
with the liability of corporate officials. Engineering a shield through the traditional fault rules
lies beyond the capacity of even corporate interests. There was no insidious functionality at
work in the evolution of the fault rules.

Yet another response turns again on the previous quotation and on the author’s contention
that the corporate official liability problem is “unique.” It is not. I grant that at least the early
criminal law was not faced by huge transnational enterprises, with their hierarchies, levels
of knowledge and information, and levels of authority. One of the traditional problems of the
traditional criminal law, though, has been offences committed by groups of individuals.
Offences might be committed by a small number of individuals in an ad hoc alliance, by an
organized but hierarchically “flat” street gang, or by a large and hierarchically-structured
criminal organization. More recently, the law has had to contend with international terrorist
organizations, involving networks of more-or-less autonomous cells with dispersed and
decentralized command and control. In all of these circumstances, acts may be physically
committed by one or only some group members. Tracking fault for non-actors can be
practically difficult, but the development of rules to cover these sorts of circumstances has
been a concern of the traditional law.
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The law has doctrines that permit the attribution of fault and criminal liability to
individuals other than principal offenders. We have the doctrines of secondary liability80 and
conspiracy.81 We have the doctrine of willful blindness.82 Todd Archibald, Kenneth Jull, and
Kent Roach, I note, emphasize the importance of the willful blindness doctrine in corporate
prosecutions.83 The state, moreover, has plenty of investigative means at its disposal,
including wide-ranging warrant and “wiretap” authority. Undercover agents may be inserted
into organizations, and organization members may be turned. Law enforcement in the United
States was able to bring La Cosa Nostra to its knees.84 Corporate Canada, if it becomes
involved in criminal matters, should prove less of an adversary.

As a final fault point, the author laments our “inability to equate workplace injury and
death with violence and murder.”85 Our “inability” turns on fault. If the fault for murder is
absent, then we cannot properly attribute responsibility for murder. We should avoid calling
things by the wrong name. 86

Assume that fault, conceived along traditional lines, is required for the conviction of
corporate officials as much as for other accuseds. Another issue (not pursued by the author)
is whether justice demands that corporations be convicted only on proof of fault. An
argument might be made that (1) corporations are not directly protected under section 7 of
the Charter;87 (2) corporations, then, would not have a section 7-guaranteed “proof of fault”
right; and (3) a rule permitting conviction of corporations (not individuals) without proof of
fault would not violate section 7. A corporation, then, could face some form of no-fault
vicarious liability for acts of employees, if those acts were suitably linked to the corporation
(for example, the act was performed within the scope of employee duties, one consequence
of the act was benefit for the corporation, and the perpetrator personally committed an
offence). The difficulties of both the identification theory and the “corporate culture” model
could be side-stepped.88
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If criminal vicarious liability for corporations were possible, what would be the point of
legislating it? Conviction would not confirm intention or malice; it would not confirm
negligence. It would confirm no fault at all. Conviction would support a penalty, but that
penalty could only be financial. From a penalty perspective, the result is similar to the result
following conviction under provincial occupational health and safety legislation. From a
“moral” perspective, the criminal conviction would signify less than a provincial conviction.
Occupational health and safety offences are typically strict liability offences. These offences
are premised (in effect) on a finding of negligence. Employers can avoid liability if they can
establish that they acted with due diligence or that they took reasonable steps to avoid the
harm in the circumstances. 

These musings tie back to Still Dying for a Living. One of the author’s dissatisfactions is
that the bulk of workplace safety enforcement is carried by provincial officials under
provincial occupational health and safety legislation rather than under the Criminal Code.89

If the price of expanded criminalization is lowered corporate fault, what would be gained?
The author frequently contends that “crime” is socially constructed; the distinctions between
criminal offences and regulatory offences are arbitrary.90 If the criminal label is arbitrary, it
should not matter whether the conduct is called criminal or not, so long as it is dealt with by
the state and penalties are assessed. If the application of the “criminal” label is not merely
arbitrary and the wrongdoing of the corporation should be properly labeled, then the author
may be presupposing a form of desert theory. The stigma and punishment following criminal
conviction are morally appropriate to the nature of the corporation’s wrongdoing. No such
express argument is made.

Still Dying for a Living is provocative and challenging. It raises many issues that I have
not addressed. In my view, its outrage at the failure to bring the Westray accuseds to trial and
at the light treatment other employers have doubtless received when workers have died is
entirely justified. In my view as well, the author is right that our arrangements governing
workplace safety are the product of the intersection of economic, cultural, and legal factors,
all mediated by politics. I am not convinced, though, that the foundations of the author’s
critique are justified or fully thought through. This may be a limitation of a genre.

Wayne Renke
Professor 
Faculty of Law
University of Alberta 
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APPENDIX:
EXTRACTS FROM BILL C-45, AN ACT TO AMEND THE CRIMINAL CODE91

CRIMINAL CODE

1. (2) Section 2 of the Act is amended by adding the following in alphabetical order:

“organization” means

(a) a public body, body corporate, society, company, firm, partnership, trade union or municipality,
or

(b) an association of persons that

(i) is created for a common purpose,
(ii) has an operational structure, and
(iii) holds itself out to the public as an association of persons;

 “representative”, in respect of an organization, means a director, partner, employee, member, agent or
contractor of the organization;

 “senior officer” means a representative who plays an important role in the establishment of an organization’s
policies or is responsible for managing an important aspect of the organization’s activities and, in the case
of a body corporate, includes a director, its chief executive officer and its chief financial officer;

2. The Act is amended by adding the following after section 22:

22.1 In respect of an offence that requires the prosecution to prove negligence, an organization is a party to
the offence if

(a) acting within the scope of their authority

(i) one of its representatives is a party to the offence, or

(ii) two or more of its representatives engage in conduct, whether by act or omission, such that,
if it had been the conduct of only one representative, that representative would have been
a party to the offence; and

(b) the senior officer who is responsible for the aspect of the organization’s activities that is relevant
to the offence departs — or the senior officers, collectively, depart — markedly from the
standard of care that, in the circumstances, could reasonably be expected to prevent a
representative of the organization from being a party to the offence.
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22.2 In respect of an offence that requires the prosecution to prove fault — other than negligence — an
organization is a party to the offence if, with the intent at least in part to benefit the organization, one of its
senior officers

(a) acting within the scope of their authority, is a party to the offence;

(b) having the mental state required to be a party to the offence and acting within the scope of their
authority, directs the work of other representatives of the organization so that they do the act or
make the omission specified in the offence; or

(c) knowing that a representative of the organization is or is about to be a party to the offence, does
not take all reasonable measures to stop them from being a party to the offence.

3. The Act is amended by adding the following after section 217:

217.1 Every one who undertakes, or has the authority, to direct how another person does work or performs
a task is under a legal duty to take reasonable steps to prevent bodily harm to that person, or any other
person, arising from that work or task.

*  *  *  *

14. The Act is amended by adding the following after section 718.2:

718.21 A court that imposes a sentence on an organization shall also take into consideration the following
factors:

(a) any advantage realized by the organization as a result of the offence;

(b) the degree of planning involved in carrying out the offence and the duration and complexity
of the offence;

(c) whether the organization has attempted to conceal its assets, or convert them, in order to show
that it is not able to pay a fine or make restitution;

(d) the impact that the sentence would have on the economic viability of the organization and the
continued employment of its employees;

(e) the cost to public authorities of the investigation and prosecution of the offence;

(f) any regulatory penalty imposed on the organization or one of its representatives in respect of the
conduct that formed the basis of the offence;

(g) whether the organization was — or any of its representatives who were involved in the
commission of the offence were — convicted of a similar offence or sanctioned by a regulatory
body for similar conduct;
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(h) any penalty imposed by the organization on a representative for their role in the commission of
the offence;

(i) any restitution that the organization is ordered to make or any amount that the organization has
paid to a victim of the offence; and

(j) any measures that the organization has taken to reduce the likelihood of it committing a
subsequent offence.

*  *  *  *

18. (2) Section 732.1 of the Act is amended by adding the following after subsection (3):

(3.1) The court may prescribe, as additional conditions of a probation order made in respect of an
organization, that the offender do one or more of the following:

(a) make restitution to a person for any loss or damage that they suffered as a result of the offence;

(b) establish policies, standards and procedures to reduce the likelihood of the organization
committing a subsequent offence;

(c) communicate those policies, standards and procedures to its representatives;

(d) report to the court on the implementation of those policies, standards and procedures;

(e) identify the senior officer who is responsible for compliance with those policies, standards and
procedures;

(f) provide, in the manner specified by the court, the following information to the public, namely,

(i) the offence of which the organization was convicted,

(ii) the sentence imposed by the court, and

(iii) any measures that the organization is taking — including any policies, standards and
procedures established under paragraph (b) — to reduce the likelihood of it committing
a subsequent offence; and

(g) comply with any other reasonable conditions that the court considers desirable to prevent the
organization from committing subsequent offences or to remedy the harm caused by the offence.

(3.2) Before making an order under paragraph (3.1)(b), a court shall consider whether it would be more
appropriate for another regulatory body to supervise the development or implementation of the policies,
standards and procedures referred to in that paragraph.

*  *  *  *
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20. (1) The portion of subsection 735(1) of the Act before paragraph (a) is replaced by the following:

735. (1) An organization that is convicted of an offence is liable, in lieu of any imprisonment that is
prescribed as punishment for that offence, to be fined in an amount, except where otherwise provided by law,

(2) Paragraph 735(1)(b) of the Act is replaced by the following:

(b) not exceeding one hundred thousand dollars, where the offence is a summary conviction offence.


