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As a result of the enactment of the Jobs, Growth
and Long-term Prosperity Act, the National Energy
Boardwasrequired to changeitsprocessesrelating to
standing and level of participation. The Board
developed and implemented a Participation
Framework to provide clear and consistent guidance
to the public on how the Board implemented the
changes in the amending legidation. This article
delineates the evolution of the Board's approach to
participation and discusses how the Board has
respondedtolarger andincreasingly complex projects
as it carries out its mandate in the Canadian public
interest.

En conséguence de I'adoption de la Loi sur
I’emploi, lacroissance et laprospérité durable, I’ Office
national de I'énergie a di modifier ses méthodes
relatives a la participation de longue date et le degré
de celle-ci. L'Office a préparé et mis en oavre un
cadre de travail pour la participation du public dans
le but de fournir & celui-ci une direction claire et
constantesur lamaniéredont I’ Officemet en caivreles
changements apportés par la loi amendée. Cet article
présente |’ évolution de la démarche de I’ Office quant
a cette participation et traite de la maniére dont
I’ Officearéagi adesprojetsplusimportantset deplus
en plus complexes dans |e cadre de son mandat dans
I"intérét public des Canadiens.
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|. INTRODUCTION

The National Energy Board’'s (Board or NEB) default threshold or bar for granting
standing was devel oped over aperiod of timewhen interest from the Canadian public, both
intermsof pipelineissuesand, more broadly, energy policy, was often low. Typically fewer
than 30 interested parties sought intervenor status from the Board,* and in many cases the
number of activeintervenorsin the oral portion of afacilities hearing did not exceed the low
double digits.?

Prior to amendmentsin 2012, section 53 of the National Energy Board Act® stated: “[o]n
an application for a certificate, the Board shall consider the objections of any interested
person, and the decision of the Board asto whether apersonisor isnot an interested person
for the purpose of this section is conclusive.”*

In applying this section, the Board typically alowed all persons who were interested in
aproposed project the opportunity to participate at the level requested, whether that wasthe
fullest level of participation (as an intervenor) or a reduced level (a written letter of
comment).

In 2012, through the Jobs, Growth and Long-term Prosperity Act,® Parliament amended
the provisions regarding standing for certificate applications. Section 55.2 of the NEB Act
currently states:

On an application for a certificate, the Board shall consider the representations of any person who, in the
Board’ s opinion, is directly affected by the granting or refusing of the application, and it may consider the

! For example, in the TransCanada Keystone Pipeline OH-1-2007 proceeding, there were 33 people
granted intervenor status, five letter of comment writers, and three government participants; at the oral
portion of the hearing, only 10 parties registered an appearance (TransCanada Keystone Pipeline GP
Ltd (September 2007), OH-1-2007, online: NEB <www.neb-one.gc.ca>). The subsequent TransCanada
Keystone XL OH-1-2009 proceeding had similar numbers: 29 people granted intervenor status, with 12
registering their appearance during the oral portion of the hearing and nine letters of comment
(TransCanada Keystone Pipeline GP Ltd (March 2010), OH-1-2009, online: NEB <www.neb-one.
gc.ca>).

2 Of course, there are notable exceptions. For example, in the Sable Offshore Energy/M& NP GH-6-96
Joint Panel Review proceeding, 67 intervenorsregistered an appearance (Sable Offshore Energy Project
(December 1997), GH-6-96, online: NEB <www.neb-one.gc.ca>). IntheAlliance GH-3-97 proceeding,
more than 70 intervenors registered an appearance at the hearings (more than 115 applied for and
received intervenor status), and an additional 42 people provided | etters of comment or specialist advice
(Alliance Pipeline Ltd on behalf of the Alliance Pipeline Limited Partnership (November 1998), GH-3-
97, online: NEB <www.neb-one.gc.ca>). In the Sumas Energy 2, Inc. EH-1-2000 proceeding, over 400
people were granted intervenor status, 207 registered an appearance, more than 400 attended the first
day of the hearing and over 90 of those intervenors actively participated in the 2001 portion of the
hearing (subsequent to this portion, Sumas Energy 2 requested an adjournment to the EH-1-2000
proceeding). In the 2003 portion of the EH-1-2000 proceeding, approximately 30 intervenors cross-
examined panels, 28 gave oral presentationsand 88 provided oral final argument. Throughout the EH-1-
2000 proceeding, 22,000 letters of comment were received (Sumas Energy 2, Inc (March 2004), EH-1-
2000, online: NEB <www.neb-one.gc.ca> [Sumas Energy 2]). In the Northern Gateway OH-4-2011
Joint Review Panel process, more than 200 people were granted intervenor status (although only
approximately 50 were active beyond theinitial filing of written evidence), oral evidence was presented
by over 390 people, there were 12 government participants, and more than 1,170 oral statements and
9,000 letters of comment (NEB, Considerations. Report of the Joint Review Panel for the Enbridge
Northern Gateway Project, vol 1 (Calgary: NEB, 2013) at 4).

3 RSC 1985, ¢ N-7 [NEB Act].

4 Ibid asit appeared in July 2012 [emphasis added].

° SC 2012, ¢ 19 [Jobs Act].
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representations of any person who, in its opinion, has relevant information or expertise. A decision of the
Board as to whether it will consider the representations of any person is concl usive.®

By enacting section 55.2, Parliament created two ways by which a person could seek to
gain standing in aBoard hearing on an application for a certificate to construct and operate
a facility: (1) by demonstrating that they are directly affected by the project, and (2) by
providing relevant information or expertise. Those people who are directly affected must be
given standing, while the Board has discretion to give standing to those people who have
relevant information or expertise. For ease of reference, this article refers to these ways or
means of obtaining standing as “ categories.”

While Parliament established the standing test, with its attendant categories, it did not
provide guidance to the Board on how to implement thistest. This article explains how the
Board devel oped and implemented a consistent and legally sound approach to participation,
not just for certificate applications, but for all applications under the NEB Act for which a
written or oral hearing is held (the Participation Framework).

A. DISTINCTION BETWEEN STANDING
AND LEVEL OF PARTICIPATION

When discussing standing, often there can be some confusion between the concepts of
“standing” and “level of participation.” These aretwo different concepts that are sometimes
spoken of interchangeably, perhaps due in part to their arising around the same time in a
proceeding and their common reliance on principles of natural justice and procedural
fairness.’

Standingincludesall levelsof participation, and not just full participation asanintervenor.
While standing tests determine whether a person ought to be allowed to participate, they do
not necessarily dictate the level of participation that should be granted or offered. That
determination may turn on statutory or natural justice considerations or be a discretionary
decision based on any number of factors, including practical or logistical ones. Inthisarticle,
“standing” referstotheability to participate, in any manner, beforethe Board, whereas“level

6 Supra note 3, s 55.2 [emphasis added)].
In the Sumas Energy 2, Reasons for Decision, supra note 2 at 6, the Board described the principles of
natural justice and fairness as follows:
the content of the principles of natural justice and fairnesswill vary from caseto case. Essentially,
what is “fair” requires a balance between what is necessary for the effective and efficient
performance of public duties, asmandated under an empowering statute, and what is necessary for
the protection of the interests of the parties affected.
Generally, there are two components to the principles of natural justice and fairness. First, aparty
must have an adequate opportunity to be heard before a decision is made affecting that party’s
interest. The second component is that the decision must be made by an independent decision-
maker [footnotes omitted].
For the purposes of this article, the spectrum of procedural fairness and natural justice requirementsis
referred to as* principlesof natural justice.” Thecontent of these principleswill befactually derived and
their application case specific. As aresult, the procedural protections required in each case may fall
aong different points of the spectrum.
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of participation” refers to how someone can participate,® as opposed to whether the person
ought to be allowed to participate.

Inthe past, the Board did not typically need to distinguish between the two conceptswhen
making theinitial “who can participate and how” decision at the beginning of an application
assessment process. Historically, due to the lack of specificity of the phrase “interested
person” and the absence of aneed to interpret this phrase more strictly, the test for standing
was interpreted and applied liberally at the Board. When a person filed an application to
intervene, the Board generally allowed the person in, making an implicit decision that the
person had both standing and his or her interest justified participation at the highest level.
This liberal interpretation resulted in most people being granted standing at the level
requested. Prior to the Jobs Act, the Board typically addressed standing and level of
participation when a person sought late intervenor status or when there was an objection to
the participation of a person.

Both standing and level of participationwill bediscussedinthisarticle, athoughthefocus
ison standing.

Il. THE DEVELOPMENT OF THE BOARD’S
PARTICIPATION FRAMEWORK

A. CONSIDERATIONS UNDERPINNING THE BOARD’S
NEW PARTICIPATION FRAMEWORK

1. PURPOSE OF GRANTING STANDING AT THE NEB

When devising theframework for participation, andin particular for standing, theBoard' s
starting point wasto look at the purpose of granting standing. What goal was standing at the
Board meant to achieve?

Standing has one general function: to allow people the opportunity to be heard by the
decision-maker prior to adecision being made. Generally (subject to legislativerestrictions),
the principles of natural justice require a person to be heard when that person could be
impacted by the decision.® Thislegal entitlement to be heard may be reflected in legisiation.
However, evenif legidationissilent, standing to be heard dueto potential impact isrequired
by the common law, through the application of the principles of natural justice by which
quasi-judicial administrative tribunals, such as the Board, are bound.™

8 That is, what “bucket” of participatory rights and responsibilities they have (for example, the full
intervenor rights and responsibilities or the reduced rights and responsibilities of awriter of aletter of
comment).

o Sumas Energy 2, supra note 2 at 6.

10 While an argument could be made that the level of procedural protections the Board is required to
provide may be lower now as a result of its function of “decision-maker” being replaced with
recommendation-making functions through the amendments to section 52 of the NEB Act, the Board
remains adecision-maker for terms and conditionsfor certificated pipelines, aswell asfor the majority
of the other regulatory applications received, including for international power line (IPL) certificate
applications and for smaller pipeline and facility applications for which exemption orders are sought
under section 58 of the NEB Act. It also continues to have many of the attributes of a court, including
being a“ court of record” and having the same powers with respect to witnesses and evidence asa court
of superior jurisdiction, the ability to make rulesrespecting “the sittings’ of the Board, the requirement
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In addition to there being alegal right to be heard, thereisalso recognition in the case law
and treatises of a discretionary type of standing.™* A person may have information that a
decision-maker needs or wants in order to make its decision, and, as a result, his or her
participation may add valueto, or assist atribunal in making its decision. The Board, as an
administrative tribunal and the master of its own procedure,'? has discretion to alow these
people to participate.

2. UNDERLYING FOUNDATION OF STANDING DECISIONS

In addition to understanding the purpose of standing, it was also important to understand
the legal foundation upon which the Participation Framework was built. The issue of
standing has been widely considered by courts and tribunals. This has led to an abundance
of caselaw and decisionsthat are often confusing and appear inconsistent. Despitethis, there
aresomekey concepts underlying standing decisions. The Board' s Participation Framework
was developed with these general conceptsin mind.

The starting point for most standing decisionsisto seewhat the enabling statute explicitly
states about who may participate, as clear legislative provisions prevail over common law
requirements. Thisis known as the “ statutory standing test.”

As noted above, the statutory standing test is outlined in section 55.2 of the NEB Act.™®
Thereisno explicit statutory standing test for other types of applications under the NEB Act,
apart from the test applicable to detailed route hearings.**

A comprehensive approach to standing must also look beyond the wording of statutory
standing tests. The context, purpose, and objectives of the legidlative scheme must also be
considered.’ In Specter v. Nova Scotia (Minister of Fisheries and Aquaculture), the Court
stated, “[i]t does not matter whether a statute uses the phrase, ‘ person aggrieved’, ‘person

that certain hearings be public, and the ability of decisions or ordersto be made arule, order, or decree
of the Federal Court or of asuperior court and to be enforced as such. Most of these attributes continue
toapply to the Board when assessing pipeline certificate applications. Asnoted, section 55.2 of the NEB
Act appliesonitsfaceto certificate applications (i.e. pipelineand IPL), and, asdiscussed in Part 11.B.1,
below, the Board has applied it to smaller facility applications. Considered en masse, the Board
continuesto beaquasi-judicia administrativetribunal whenitisexercisingthemajority of itsregulatory
application assessment functions.

1 See e.g., Canada (Dir of Investigation) v Newfoundland Telephone Co, [1987] 2 SCR 466; Society of
Composers, Authors and Music Publishers of Canada v Copyright Board (Can) (1993), 61 FTR 141
FCTD).

12 Recognized by the Supreme Court of Canadain Knight v Indian Head School Division No 19, [1990]
1 SCR 653 at 685:

It must not beforgotten that every administrative body isthe master of itsown procedure and need
not assumethetrappings of acourt. Theobject isnot toimport into administrative proceedingsthe
rigidity of all the requirements of natural justice that must be observed by a court, but rather to
allow administrative bodies to work out a system that is flexible, adapted to their needs and fair.
As pointed out by de Smith (de Smith’s Judicial Review of Administrative Action (4th ed. 1980),
at p. 240), theaimisnot to create“ procedural perfection” but to achieve acertain balance between
the need for fairness, efficiency and predictability of outcome.

13 Supra note 3. This section applies to applications made under section 52, 58 or 58.16 of the NEB Act.
See Part |1.B.1, below, for further discussion.

4 Ibid. Sections 34 to 39 of the NEB Act set out astanding test and the process for approving the detailed
route of certificated pipelines. These sections also apply to smaller pipelines that have not been
exempted from the requirement to file for approval of their detailed route, aswell as international and
interprovincial power linesthat are to be constructed and located under federal law pursuant to section
58.27 of the Act.

1 Irving Shipbuilding Inc v Canada (Attorney General), 2009 FCA 116, [2010] 2 FCR 488 at para 33.
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directly affected’, or ‘direct and personal interest’. What mattersisthe interpretation that is
giventothese phrases. Thisnecessarily involvesatextual, contextual, and purposiveanalysis
of the applicable legislation.”*® Accordingly, the context and objectives of the NEB Act
informed the Board’ s approach to standing.

The Board's purpose is to regulate pipelines, energy development, and trade in the
Canadian public interest. As noted in the Board's Strategic Plan,*” the public interest is
inclusive of all Canadians and refers to a balance of economic, environmental, and social
considerationsthat change as society’ svalues and preferences evolve over time. In carrying
out its purpose under the NEB Act, the Board is mandated to make decisions or
recommendations on specific projects applied for or on applications madeto it. The “ public
interest” is an explicit statutory consideration for some matters (for example, Part 11l
construction and operation authorization applications, and section 16.1 confidentiality
applications), but not others (for example, Part IV toll and tariff applications).

Under the NEB Act, the Board was not given a broad policy-making role with respect to
Canada’'s energy strategy, the development of Canada s resources, the exploitation of
Canada’s oil and gas, or Canada' s environmental policy. Although the federal Crown has
indicated that it will rely on the Board's processes to the extent possible to discharge its
obligations for Aboriginal engagement and consultation with respect to a proposed project,
the Board is not an agent of the Crown.™®

The Board's role with respect to an application is to assess that application and either
approve or deny it or, for pipeline certificate applications, to make arecommendation to the
Governor-in-Council to approve or deny that application, potentially with conditions. In
carrying out this function the Board acts as a quasi-judicial tribunal.” The Participation
Framework is informed by this non-policy, quasi-judicial, and project-specific assessment
mandate.

Pursuant to section 24, the NEB Act requires the Board to hold “public hearings’ for
certain applications.® This does not mean that the Board must hear from every member of
the public who wishesto speak. In Attorney General of Manitoba v. National Energy Board,
the Federal Court stated that the word “public” in the context of section 24 (then section 20)
means that “ every member of the public, subject to the qualification that such person hasa
demonstrable interest in the subject matter before the Board over and above the public
generally, shall have the right to participate in a hearing.”** With the inclusion of a more
restrictive standing test read into the NEB Act, a person with a“ demonstrableinterest” must
be either directly affected or have relevant information or expertise.

6 2011 NSSC 333, 307 NSR (2d) 142 at para 61 [Specter].

v NEB, “Strategic Plan,” online: NEB <www.neb-one.gc.ca/clf-nsi/rthnb/whwrndrgvrnnc/strtgepln-
eng.html>.

1 See e.g. Mgjor Projects Management Office, “Project Agreement for the TransCanada Keystone XL
Pipeline Project,” online: Government of Canada <mpmo.gc.ca/projects/69>.

1 Quebec (Attorney General) v Canada (National Energy Board), [1994] 1 SCR 159.

2 Supra note 3.

2 [1974] 2 FCR 502 at 518 [Manitoba] [emphasis added].
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The Jobs Act modified the NEB Act, adding time limits for certain applications and
provisions relating to the conduct of expeditious proceedings.?® As a result, the Board is
required to comply with these sections, as well as the standing section.

In addition to the words and purpose of a statute (and any relevant judicial consideration
of the NEB Act or similar wording in other legislation), common law principles of natural
justice also provided guidance to the Board. As noted above, these principles apply to the
Board in the exercise of its quasi-judicial functions, such as application assessment.

Among other things, the principles of natural justice require that a person be given an
adequate opportunity to be heard before adecision affecting their interestsismade. Caselaw
indicates that there still needs to be a sufficiently direct impact in order to trigger natural
justicerightsto participate. Asnoted by Justice Marceau in Canadian Transit Cov. Canada:

It is clear to me that mere interest in the eventual outcome of a proceeding before a tribunal, whether
financial or otherwise, is not in itself sufficient to give an individual aright to participate therein. The
demandsof natural justiceand procedural fairnesscertainly do not require so much andinany event it would
be impossible in practice to go that far. In my judgment, to be among the interested parties that a tribunal
ought to involve in a proceeding before it to satisfy the requirements of the audi alteram partem principle,
anindividual must be directly and necessarily affected by the decision to be made. Hisinterest must not be
merely indirect or contingent.23

3. THE CASE FOR CONSISTENCY OF APPROACH FOR
STANDING ON ALL TYPES OF APPLICATIONS

The Board has implemented a Participation Framework that is consistent for all
applications, regardless of whether section 55.2 of the NEB Act applies. It has done so by
establishing an anal ogous test with similar factors to consider for those applications under
the NEB Act to which section 55.2 does not apply. The Board has issued public guidance
documents that reflect its Participation Framework.?

To beclear, “consistency” does not mean consistency of outcome, but rather consistency
inapproach (that is, consistency on thetest and factors used to make decisions on standing).
The Board makesits decisions based on the facts and evidence before it in aparticul ar case.
Applying the factors in the tests requires an assessment of the particular factsin each case,
and as a result, the outcomes will vary depending on the facts before the Board.
Notwithstanding potentially different outcomesin different factual circumstances, the tests
and factors applied are analogous and intended to be consistently applied.

2 Supra note 3, ss 11(4), 52(4), 58(5), 58.16(5); Jobs Act, supra note 5.

= [1989] 3 FCR 611 at 614 (FCA). Also adopted in 2127423 Manitoba Ltd v Unicity Taxi Ltd, 2012
MBCA 75, 280 Man R (2d) 292 at para 23.

x See “Participation & Lands,” online: NEB <www.neb-one.gc.ca/prtcptn/index-eng.html>; “ Applying
to Participate in aHearing,” online: NEB <www.neb-one.gc.ca/prtcptn/hrng/ppbl ngprtcpt-eng.html>.
See aso the two guidance documents linked there: “Section 55.2 Guidance — Participation in a
FecilitiesHearing,” online: NEB <www.neb-one.gc.calprtcptrn/hrng/prtcptnthrhrnggdness52_2-eng.html>
[ Section 55.2 Guidance”]; “Non-Statutory Guidance— Participation in Other Hearings,” online: NEB
<www.neb-one.gc.ca/prtcptn/hrng/prtcptnthrhrnggdnc-eng.html> [“ Non-Statutory Guidance”].
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Under section 55.2, there are two ways to obtain standing. First, a person can be directly
affected by aproject (reflecting anatural justice right to participate).® In that circumstance,
section 55.2 requiresthat the Board consider that person’ srepresentations. Second, aperson
could have relevant information or relevant expertise. In that circumstance, the Board may
grant standing on a discretionary basis. A person can fall into either or both categories.

There are sections of the NEB Act where there is no legislated standing test. In those
sections, as the Board is master of its own procedure, the Board has provided guiding
principles for its standing determinations. Given the goal and foundations for granting
standing, it is not unexpected that an analogous test and considerations would apply.

The Board determined that standing will be granted to those people who, through the
application of the principles of natural justice, have aright to participate because they are
sufficiently impacted.

Standing may also be granted to those peopl e whose participation the Board finds would
assist or add val ue to the decision-making process. Whilethereis no legid ative recognition
in the NEB Act or common law (in other words, natural justice) requirement for this second
category of standing for most® of the other application sections in the NEB Act, the Board
asaquasi-judicial tribunal which is master of its own procedure has established this second
category for the non-legislated standing test. These two categories within the non-legislated
general standing test are intended to reflect the typical reasons standing is granted, and to
mirror, to a great extent, the categoriesin section 55.2. Similar to the test in section 55.2, a
person can fal into either or both of these categories.

In addition to aligning with the reasons for which standing is granted, pursuing
consistency and simplicity on all mattersrelated to the issue of standing makesit easier for
people to understand the Board and its processes. A consistent and sound test for standing
using relevant and consi stent factors sets clear expectationsfor regulated companiesand the
public, allowing potential participants to justify why they should participate, and it also
allows challengers the opportunity to articulate why those people should not participate.

% The addition of the qualification of “directly” before “affected” has arguably narrowed the right from
what previously existed.

% The exception being for detailed route hearings, where the NEB Act indicates that the Board has
discretionto allow “any other interested persons’ to participate once an oral hearingistriggered: supra
note 3.
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B. THE STATUTORY STANDING TEST — SECTION 55.2

1. APPLICATION OF SECTION 55.2 TO
SECTION 58 EXEMPTION ORDER APPLICATIONS

TheBoard has applied section 55.2 to applications for exemptions under section 58 of the
NEB Act.? It has done so for two main reasons.

First, section 55.2 is prefaced with the words “[o]n an application for a certificate.”*
Applications under section 58 seek exemption from certain requirementsthat apply to major
pipeline projects, provided the pipeline for which exemption is being sought is 40 km or
shorter in length.?® Section 58 allows the Board the discretion to exempt aproject proponent
from, among other things, having to hold avalid certificate™ prior to operating a pipeline.
Thisisnot amandatory exemption; if the Board determinesthat a project proponent requires
acertificate, it could deny this exemption or any of the other exemptions requested, and has
done so in the past.® If a section 58 exemption from the requirement in paragraph 30(1)(a)
to hold acertificateis not granted, the outcomeis not necessarily adenial of the application.
Instead, it could result in the issuance of a certificate rather than an exemption order.* Both
certificate applicationsand applicationsfor exemption ordersare subject to amaximumtime
limit of 15 months.*®

Second, paragraph 6(2.2)(d) of the NEB Act provides the Chair of the Board with the
authority, among other things, to specify the manner in which the section 55.2 test is to be
applied in respect of the application if atimelimit imposed under section 52, 58, or 58.16 is
not likely to be met.>* If section 55.2 did not apply to section 58 exemption applications, the
portion of paragraph 6(2.2) giving the Chair authority to specify the manner in which section
55.2 isto apply if asection 58 time limit is at risk would be meaningless.

A principle of statutory interpretation called the presumption of coherence holds that
legislation is presumed not to contain contradictions or inconsistencies and should be
interpreted to avoid such results.® Principles of statutory interpretation also confirm that a
“section or enactment must be construed as awhole; each portion throwing light, if need be,
ontherest.”* Furthermore, thereisapresumption that the provisionsof legislation are meant

z Manitoba, supra note 21.

= Supra note 3, s 55.2.

» Ibid, s58.

%0 This requirement is found under paragraph 30(1)(a) of the NEB Act, ibid.

3 Most frequently, the Board has denied requested exemptions from the leave to open provisions,

paragraph 30(1)(b) and section 47. See for example, the Board's decision in Kinder Morgan Cochin

ULC Reversal Project (13 June 2013), A52393, online: NEB <www.neb-one.gc.ca>. For adiscussion

of the discretionary nature of section 58 exemptions, see Chapter 6 of the Board' s Reasonsfor Decision

in Enbridge Pipelinesinc. Terrace Expansion ProgramPhase 1, (May 2001) OH-1-2000, online: NEB

<www.neb-one.gc.ca>.

In light of the other 2012 |egislative amendments, refusing exemption from section 30(1)(a) but not

denying the application itself would result in apipeline application being decided upon by the Governor

in Council rather than the Board, pursuant to section 54: supra note 3.

53 Ibid, ss52(4), 58(5).

b Ibid, ss6(2.2)(d), 52, 55.2, 58, 58.16.

® Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed (Markham: LexisNexis Canada, 2008)
at 325.

% Ibid at 359.

32
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to work together as parts of a functioning whole. The parts are presumed to fit together
logically to form arational, internally consistent framework.*

For these reasons, the Board has applied the section 55.2 test to both certificate and
exemption order applications. This gives effect to both provisions and is consistent with the
exemptionsin section 58 being discretionary.

2. SECTION 55.2 TEST AND FACTORS

Having considered the foundations of standing and recognizing the desirefor consistency
in approach, the Board turned to expanding upon the Participation Framework. In section
55.2, the Board was given the test, but there was still room for providing guidance on some
of the terms within the legislated test.

a “Directly Affected”

It iswell established that the legislative evolution of provisions may berelied on to assist
statutory interpretation.® The shift away from “interested person” (formerly section 53), to
any person who is “directly affected” or has “relevant information or expertise” (section
55.2) and the inclusion of the qualifier “directly” arguably indicates Parliament’ s intention
to raise the threshold for obtaining standing for certain applications.*

The term “directly affected” is not defined in the NEB Act, so one must look to the case
law and commentary.* In Canadian Union of Public Employees, Local 30 v. WMI Waste
Management of Canada Inc., the Alberta Court of Appeal interpreted “directly affected” to
mean a persona and individual interest as distinct from ageneral interest which pertainsto
the whole community.** However, other decisions have found that this distinction is not
required.*

InFriendsof the Athabasca Environmental Associationv. Alberta Public Health Advisory
and Appeal Board, the Alberta Court of Appeal stated:

e Ibid at 325.

8 Ibid at 577.

% Supra note 4, s 53; supra note 3, s55.2.

For example, themeaning of thephrase“ directly affected” wasthe central focusof thestanding analysis

inDr MarthaKostuch v Director, Air and Water Approval sDivision, Alberta Environmental Protection

(23 August 1995), 94-017, online: AlbertaEnvironmental AppealsBoard <www.eab.gov.ab.ca>, aff'd

Kostuch v Environmental Appeal Board (Alta) (1996), 182 AR 384 (QB) [Kostuch].

4 (1996), 178 AR 297 (CA). This interpretation of “directly affected” relied upon the Privy Council’s
interpretation of the phrasein Re Endowed Schools Act, [1898] AC 477 (PC). It was al so adopted by the
Ontario Court of Appeal in Corp of Canadian Civil Liberties Assn v Ontario (Civilian Common Police
Services) (2006), 86 OR (3d) 798 (CA). Similarly, in Canada (Director of Investigation and Research,
Competition Act) v Air Canada, [1992] CCTD No 24 (QL) [Air Canada], the Canada Competition
Tribunal indicated that “directly affected” did not include a person who may have strong views on the
outcome of a case, but could demonstrate no direct effect on him that was different from the public at
large.

a2 In Kelly v Energy Resources Conservation Board (Alta), 2011 ABCA 325, 515 AR 201 [Kelly], the
Court determined that the appellants were not required to establish that they may be affected in a
different way or to agreater degreethan members of thegeneral public. Also see Court v Environmental
Appeal Board (Alta), 2003 ABQB 456, 333 AR 308 [Court].



THE NATIONAL ENERGY BOARD'’ S PARTICIPATION FRAMEWORK 375

The use of the modifier “ directly” with theword “ affected” indicates an intent on the part of the Legislature
to distinguish between personsdirectly affected and indirectly affected. Aninterpretation that would include
any person who has a genuine interest would render the word “directly” meaningless, thus violating
fundamental principles of statutory interpretallion.43

There are different variations of the statutory standing test among regulatory tribunals.
Standing before the Alberta Environmental Appeals Board is based on whether apersonis
“directly affected” by the Director's decision.* The reference to the word “affects’ in
relation to a person seeking leave to intervene has been interpreted by the federal
Competition Tribunal to mean “directly affected.”* Participation in a hearing before the
Alberta Utilities Commission depends on whether the decision on an application “may
directly and adversely affect the rights of a person.”* If the Alberta Energy Regulator
conductsahearing, “aperson who may bedirectly and adversely affected by the application”
isentitled to be heard at the hearing.*” Case law revealsthat thereis no specific checklist of
requirementsfor obtaining standing.*® Rather, standing must be determined on acase-by-case
basis, taking into account the particular facts and circumstances of each case.

The “directly affected” language used in the NEB Act isimprecise; therefore, instead of
setting out a strict interpretation of “directly affected” that might be inflexible in its
application, the Board devel oped relevant factorsit would take into account when applying
the standing test. As noted in the Board' s guidance document “ Section 55.2 Guidance —
Participation in a Facilities Hearing,” the factors the Board may consider are:

1. The nature of the person’sinterest.

. Whether a person has a specific and detailed interest, rather than a general public interest.
. Examples of interests that could support participation are:
o commercial, property or other financial interest (including employment);

o personal use and occupancy of land and resources; or

o useof land and resources for traditional Aboriginal purposes.

2. Whether the granting or refusing of aproject application causes adirect effect on the person’ sinterest.
4 (1996), 181 AR 81 at para 10 (CA).
2 Environmental Protection and Enhancement Act, RSA 2000, ¢ E-12, s 91(1).

Competition Tribunal Act, RSC 1985, ¢ 19 (2d Supp), s 9(3). Also see Air Canada, supra note 41.

% Alberta Utilities Commission Act, SA 2007, ¢ A-37.2, s 9(2). Similarly, standing before the former
AlbertaEnergy Resources Conservation Board was based on whether itsdecision on an application may
“directly and adversely affect the rights of aperson”: Energy Resources Conservation Act, RSA 2000,
¢ E-10, s 26(2), as replaced by Responsible Energy Development Act, SA 2012, ¢ R-17.3 [REDA].

a7 REDA, ibid, s 34(3).

Kostuch, supra note 40 at para 25; Court, supra note42; Dene Tha' First Nation v Energy and Utilities

Board (Alta), 2005 ABCA 68, 363 AR 234 at para 10; Kelly, supra note 42; Specter, supra note 16 at

paras 61-62; Canada (Commissioner of Competition) v Direct Energy Marketing Ltd, [2013] CCTD No

16 at para3 (QL); ReRoyal Commission ontheNorthern Environment (1983), 144 DLR (3d) 416 at 419

(OntH Ct J).
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« Thedegree of connection between the project and the interest.
« Thelikelihood and severity of harm a person is exposed to.
« Thefrequency and duration of a person’s use of the area near the proj ect.*®

Thesefactors are to be considered conjunctively — there needs to be both an interest and
a degree of causation between the decision to be made and the effect on that interest.
Furthermore, thesefactorsreflect the caselaw, and are consistent with thelanguage, purpose,
and context of the NEB Act and principles of natural justice.

b. Person with “Relevant Information”

Relevant information is not defined in the NEB Act. Generally, information would be
relevant if it relatesto issues to be determined in the proceeding. Often, those issues are set
out in aList of Issues attached to a Hearing Order issued by the Board. The issues to be
determined in aproceeding aretied closely to the Board’ smandate, asthe Board isacreature
of statute and can only exercise the jurisdiction, powers, and authorities granted to it
(explicitly or implicitly) by its enabling statute and other statutesthat grant the authority. In
its guidance document, the Board indicated that it may consider these factorswhen deciding
if aperson has relevant information:

. the source of the person’s knowledge (for example, local, regional or Aboriginal);
. the extent to which the information is within the project scope and related to the list of issues; and
. how much val ue the information will add to the Board’s decision or recommendation. ™

C. Person with “Relevant Expertise”

Before acourt, thetest for admitting expert opinion evidenceisbased on four criteria: (1)
the evidence isrelevant to someissuein the case; (2) the evidence is necessary to assist the
trier of fact; (3) the evidence does not violate an exclusionary rule; and (4) the withessisa
properly qualified expert. An expert is a person who possesses special knowledge and
experience going beyond that of the trier of fact.

Although the Board is not bound by the above considerations, they provided a starting
point when identifying factorsit would consider when looking at “relevant expertise.” Inits
guidance document, the Board indicated that it may consider these factors when deciding if
a person has relevant expertise:

. the person’s qualifications (for example, the person has specialist knowledge and experience);

;‘z “Section 55.2 Guidance,” supra note 24.
Ibid.

5t Rv Mohan, [1994] 2 SCR 9.

% Ry Marquard, [1993] 4 SCR 223.
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. the extent to which the person’ sexpertiseiswithin the project scope and related to the list of issues; and
. how much value the information will add to the Board’ s decision or recommendation.®®

Therewill betimeswhenit isclear that the information a person seeking standing wishes
to contribute will not be helpful to the Board (for example, if the information sought to be
tenderedisnot relevant to theissuesto be determined). | nthose cases, the Board can exercise
its discretion to deny standing (assuming the person is not also someone who is directly
affected). There also may be instances where the Board already has the requisite expertise
in a certain area, and may deny standing if additional assistance is not needed.

C. NON-LEGISLATED TEST — WHAT TEST SHOULD
BE APPLIED FOR ALL OTHER APPLICATIONS?

Having considered the test in section 55.2 and developed guidance for the factors the
Board would look at when applying it, the Board then turned to devel oping guidance for the
test and the factors for applications for which there was no existing legislative standing test.

The Board recognized that the purpose and the foundations of standing apply equally to
other applications. Bearing in mind the goal of consistency and the purpose and foundations
of standing, the Board developed a general standing test with concomitant factors and
guidance. In order to avoid confusion and distinguish the two tests, the Board chose not to
use the words “directly affected” and “relevant information or expertise” in relation to
standing decisions for applications where section 55.2 of the NEB Act does not apply. This
general test, with some exceptions, is intended to be used in all oral or written hearings
involving applications to which section 55.2 does not apply.

a General Standing Test — The Test to Apply
When There is No Legislated Standing Test

Asdiscussed above, every administrative tribunal making a decision affecting therights,
privileges, or interests of an individual has a duty to be fair. This includes, subject to
legidlative restrictions, the right of participation for those who may be impacted by the
tribunal’ s decision.

If aBoard decision denying standing to a person outright or refusing participation as an
intervenor were to be challenged, a Court would examine, among other things, whether the
partici pation rights granted to the person® were commensurate with the degreeto which that
person may be impacted by the tribunal’s ultimate decision. Therefore, for the general
standing test, the Board established a category to reflect the natural justice right to
participate. Thiscategory isanalogousto thefirst category of standing under section 55.2 of
the NEB Act.

53 “Section 55.2 Guidance,” supra note 24.
For example, detail ed route approval hearingswould not follow thistest, asthereisalegislated standing
test and process set out in sections 34 to 39: supra note 3.

5 Both the ability to participate as well asthe level of participation.
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The Board also established a second category of standing. This category is analogousto
the second category in section 55.2; namely, whether the person seeking to participate has
information or expertise that will assist the Board in reaching its decision. While natural
justice does not require that standing be granted to these people, discretion to alow for the
participation of people whose knowledge would provide assistance to the Board in making
its decision was desired.

Taken together, the Board established two means of obtaining standing wherethereisno
statutory test:

1. the Board will allow a person to participate if a person’s interest is sufficiently impacted by the
Board's decision; and

2. the Board may allow aperson to participateif that person’ sparticipation will assist the Board in making
its decision.*®

These categories are similar to the “directly affected” and “relevant information or
expertise” categories stipulated in section 55.2 of the NEB Act. In addition, these categories
are consistent with case law (although courts often use different terminology, depending on
the facts and the legislation being considered). This is because the purpose of standing is
ultimately the same: to satisfy the requirements of natural justice and to help the decision-
maker reach the best decision possible.

b. Factors to Consider Under the General Standing Test
i “Sufficiently Impacted”

To be“sufficiently impacted,” aperson needs to demonstrate an interest that isimpacted
and that the decision on the application would cause a sufficient impact to that interest. As
with section 55.2, both factors are required to be demonstrated.

In considering this first category of standing (that is, “sufficiently impacted”) for all
applicationswherethereisno legislated standing test, the Board has provided guidance. The
Board decides on acase-by-case basiswho is sufficiently impacted. The Board will consider
both of these factors when making this decision:

1. The nature of the person’sinterest.

*  Whether a person has a specific and detailed interest, rather than a general public interest.

«  Examplesof interests that could support participation, depending on the nature of the application,
are:

o commercial, property or other financial interest (including employment);

56 “Non-Statutory Guidance,” supra note 24 [footnotes omitted].
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o personal use and occupancy of land and resources; or
o useof land and resources for traditional Aborigina purposes.

2. Whether the decision on the application causes a sufficient impact on the person’sinterest.

¢ Whether the person’sinterest relates to issues that are relevant to the hearing.
¢ Thelikelihood that the Board’ s decision will impact the person’s interest.
¢ Whether theinterest may be impacted to a sufficient degree.57

ii. “ Assistance to the Board”

The second category of standing requires that a person demonstrate that the information
he or shewill contribute will add value or assist the Board in the decision it hasto make. To
add value or assist the Board, the information: (1) should be relevant to the issues to be
decided, be needed or wanted by the Board (that is, not duplicative of information already
before the Board or aready within the Board’ s expertise); and (2) be provided by someone
who is qualified to provide thisinformation (that is, who is credible).

For this second category, the Board considers, on the facts of each case, the following
factors:

. The source of the person’s knowledge (for example, local, regional, or Aboriginal);

. the person’s qualifications (for example, the person has specialist knowledge and experience);

. the extent to which the information relates to the application; and

. how much the person’s participation will add value to, or assist the Board in making, the Board's
decision.>®

These factors are purposely very similar to those in the Section 55.2 Guidance. Sincethe
same principles underlie both standing tests, the result isa consistent and legally-defensible
approach to standing.

D. LEVEL OF PARTICIPATION

Neither the section 55.2 test or guidance nor the Board’ sgeneral standing test or guidance
dictate the level of participation that should be granted once standing has been obtained.
Neither guarantees any particular procedural process for a person granted standing. For
example, while the Board may be of the opinion that a person is “directly affected” by the
application for a certificate to construct and operate a project, that does not translate into a

& Ibid.
% Ibid.
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specific procedural guarantee (that is, that they be granted the fullest possible participation
rights). The Board isableto providethe process and participation rightsit deems appropriate
for a person to have his or her representations considered by the Board, provided the Board
adheres to principles of natural justice and legislative requirements.®

There are several ways in which someone can be allowed to participate that would allow
the Board to meet natural justice and legidlative requirements without the need to hold an
oral hearing for all applications and grant full intervenor statusto everyone. What isfair in
a given case will depend on the circumstances. An oral hearing (or, more typically at the
Board, a hearing conducted substantially in writing with a short oral portion) is not always
necessary,® nor is providing full intervenor status to everyone who requestsit. However, if
an important individual interest is at stake, more procedural rights are likely to be required
in order to satisfy principles of natural justice.®® Thus, in addition to factoring into the
Board’ sstanding determinations, principlesof natural justice also factor intoitsdecisionson
the level of participatory rights that should be made available to a person.

Part 11 of the National Energy Board’'s Rules of Practice and Procedure® governs
procedures for public hearings, although the Board may dispense with or vary these rules.®®
Intervenors and letters of comment (sections 28 and 30) are the only referenced levels of
participation in the Rules by which the Board may consider the representations of
participants.®* Notwithstanding that the Rules only reference two levels, the Board has
exercised itsdiscretion in past facilities hearings to create additional levels of participation.
In some hearings, there have been up to four levels of participation: (1) intervenor; (2) letter
of comment; (3) Government Participant;®® and (4) oral statement maker. The use of oral
statements was offered as an option in certain facilities application hearings in the last 10
years, whilethe Government Participant rolewas establishedin 2005.% Additional variations
are within the Board's discretion to create and use, pursuant to section 4 of the Rules,
provided legidative requirements and natural justice principles are respected.®’

Thelevel of participation offered can be tailored to what the Board considers would best
meet the needs of both the participants and the Board itself. Anything from a one-time

5 For example, in addition to applying the standing test and being subject to time limits for certain
applications, the Board isrequired to deal with applicationsin acertain manner, pursuant to subsection
11(4) of the NEB Act, supra note 3: “Subject to subsections 6(2.1) and (2.2), al applications and
proceedings before the Board are to be dealt with as expeditiously as the circumstances and
considerations of fairness permit, but, in any case, within the time limit provided for under this Act, if
thereisone.”

€0 Sara Blake, Administrative Law in Canada, 5th ed (Markham: LexisNexis, 2011) at 12.

& For example, in Islands Protection Society v Environmental Appeal Board (1986), 1 CELR (NS) 137
(BC SC), the Court decided that natural justice required a public hearing to be held with oral evidence
and cross-examination due to the significance of the environmental issuesand public importance of the
pesticide spraying permits at issue.

22 National Energy Board Rules of Practice and Procedure, 1995, SOR/95-208 [Rules].

Ibid, s 4.

o4 Ibid, ss28, 30.

& To obtain standing and level of participation as a Government Participant, the applicant must be a
federal, provincial, or territorial government department or agency that has environmental assessment
responsibilities. There are specific participation rights and responsibilities attached to this role.

&6 NEB, Regulatory Agenda 04-2005 (30 April 2005), online: Government of Canada<publications.gc.cal
collections/collection/NE12-4-2005-4E.pdf>.

&7 Additional levels have been experimented with in the past (e.g., Option 1 intervenor and Option 2
intervenor in the Sumas Energy 2, EH-1-2000 international power line hearing) with differing degrees
of success: Sumas Energy 2, supra note 2.
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opportunity to provide commentsin writing at some point during the application assessment
process (for example, letter of comment) to full participation through the written and oral (if
any) portions of a hearing (for example, intervenor) may be available. The Board also has
the ability to craft other levels of participation and may decideto offer these other levelsfor
any particular hearing. For example, if the Board knows that a person has relevant
information or expertise but is not able to participate in writing, the Board may allow that
person to participate orally. If it appears that the person will be providing technical
information and wishes to test the technical evidence of another party’s experts, the Board
may decide to alow that person to participate as an intervenor, who is able to file written
evidence and both cross-examine and be cross-examined by others. The testing may occur
either in writing through one or more information request process steps (similar to written
interrogatories) or, if there is an oral portion of the hearing, during cross-examination of
parties adverse in interest.

E. BURDEN OF PROOF

In the context of standing applications and decisions, the onus or “burden of proof” ison
the person applying for standing.®® A person requesting partici pation should describe his or
her interest and purpose for participating with sufficient particularity to enable other parties
to make representations and to aid the tribunal in deciding whether to grant status and to
define the scope of participation.®® The case law has also indicated that once the applicant
for standing has established certain factsthat demonstrate the applicable standing test ismet,
the evidentiary burden then shifts to the objecting party, if any, to disprove those facts.”

Sufficient evidence must be presented by the person seeking to participate in order to
discharge his or her burden of proof. The question of whether this burden has been
discharged is evaluated against the civil standard of a*balance of probabilities,” as opposed
to the criminal standard of “beyond a reasonable doubt.””™ Although the balance of
probabilitiesisalower threshol d than that of beyond areasonable doubt, persuasive evidence
isstill required to meet thisburden. This can be assimpleas completely filling out astandard
application form that requires the person seeking to participate to identify clearly why he or
she should be allowed to participate. As the applicant bears the burden of proof, an
improperly completed or incomplete form could result in that person not being granted
participation rights.

Certain case law suggests that the potential participant need not prove that he or she will
in fact be impacted by the approved project. He or she need only prove a potential or
reasonable probability of an impact.” While some jurisprudence suggests that the impact
does not even haveto belikely,” other decisions assert that the impact should be actua and
imminent and not speculative.™ Thisimpact must be within reason, plausible, and relevant

e Kostuch, supra note 40; Petro-Canada QOil Sands Inc (27 March 2008), 2008-024, online: ERCB
<www.aer.ca> at 4 (prehearing meeting application to construct and operate the Sturgeon upgrader).

6 Blake, supra note 60 at 29.

o Kelly, supra note 42 at paras 43-44.

n Court, supra note 42 at para 69.

2 Ibid at para 71.

I Kelly, supra note 42 at para 26.

" Kostuch, supra note 40.
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to the Board's jurisdiction to be considered sufficient to grant standing.” Despite the
sometimes conflicting case law, the Board decided that “ reasonable probability” was afair
and rational standard to apply. Accordingly, the Board considerswhether the person seeking
to participate has demonstrated, on a balance of probabilities, that there is a reasonable
probability of an impact.

I1l. IMPLEMENTATION OF THE BOARD'’S
PARTICIPATION FRAMEWORK

A. GUIDANCE DOCUMENTS

Once the Board established its Participation Framework, it communicated its revised
approach to participation to the public. The standing test and factors discussed abovein Parts
[1.B and I1.C were placed into guidance documents to clarify the Board' s expectations. The
Board's “ Section 55.2 Guidance” and “Non-statutory Guidance” are publicly available on
its website.” Updated information about participation in hearings s also published”” by the
Board and available online.™

B. APPLICATION TO PARTICIPATE FORM

As discussed above, the burden of proof is borne by the party applying for standing.
People who fail to demonstrate that they fall under at least one category of the standing test
will not be granted standing. To gather the necessary information, the Board developed an
Application to Participate Form (ATP Form) to replaceitsformer Application for Intervenor
Status, Letter of Comment Form, and Request to Make an Oral Statement Form.

The ATP Form is an interactive online form that can be saved to an account. It has user-
friendly instructions and mandatory fields that must be completed before submission. ATP
Formsare project-specific, but generally requireinformation about the proposed participant’ s
interest in the project or information her or she wishesto contribute, and how thisrelatesto
the list of issues established by the Board for the assessment of the project. Board Process
Advisors provide the public with assistance on how to complete the ATP Form.

C. PARTICIPATION IN RECENT BOARD PROCEEDINGS

The Board assesses applications to participate on a case-by-case basis and decides who
is allowed to participate and at which level. Recent Board proceedings illustrate how
participation hasvaried for different types of hearings and how the Participation Framework
isbeing applied.

75 Dyrholmv Director, Central Region, Environmental Management, Alberta Environment (19 November
2009), 09-002-003-D, online: Alberta Environmental AppealsBoard <www.eab.gov.ab.ca> at para55.

7 Supra note 24.

” See e.g. NEB, Hearing Process Handbook: A Guide to NEB Hearings (Calgary: NEB, 2013).

e See e.g. supra note 24.
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1. ENBRIDGE EDMONTON TO HARDISTY PIPELINE PROJECT — OH-001-2013

The Enbridge Edmonton to Hardisty Pipeline Project included the construction and
operation of an approximately 182-km new crude oil pipeline that would be contiguous to
an existing pipeline right-of-way and other existing linear disturbances for approximately
91.3 percent of itslength. The Board received eight ATP Forms. The Board granted standing
to all eight applicants at their requested levels of participation.™

2. ENBRIDGE LINE 9B REVERSAL AND LINE 9 CAPACITY EXPANSION PROJECT
— OH-002-2013

The OH-002-2013 proceeding involved a proposal to reverse a 639-km segment of Line
9 between North Westover, Ontario and Montreal, Quebec, with an additional request to
increase the capacity of the entire Line 9 from approximately 240,000 barrels per day (bpd)
to approximately 300,000 bpd. One hundred seventy-seven ATP Forms were filed, and the
Board granted standing to 158 people at the level of participation requested. Eleven people
were granted standing at areduced level of participation (that is, they requested intervenor
status and were instead granted the opportunity to submit aletter of comment). The Board
found that these people were not directly affected, yet granted standing to them in order to
hear local information relevant to the project.?’ Eight applicants were denied standing. Two
of theseindividuals submitted blank ATP Forms. The remainder provided insufficient detail
in their forms; for example, the Board found that they only demonstrated a general public
interest in the project or asserted areas of expertise that were not relevant to the project.

3. SET-ASIDE AND COLLECTION MECHANISMS— MH-001-2013

The Board held the MH-001-2013 proceeding to consider the mechanisms proposed by
federally-regulated pipeline companies to set aside and collect funds to cover the cost of
future pipeline abandonment projects. Twenty-three ATP Forms were filed and the Board
granted 21 standing at the level requested.®" The Canadian Association of Petroleum
Producers (CAPP) and the Canadian Association of Energy and Pipeline Landowner
Associations(CAEPLA) weredenied standing. CAPPdid not filean ATPForm. CAEPLA’s
ATP Formindicated that it “represents landowners across Canada who are directly affected
by the Board’ s decision,” but did not provide any additional information in support of this
assertion.® The Board indicated that CA PP and CAEPLA could reapply to participate. CAPP
subsequently reapplied and was granted intervenor status.

" NEB, National Energy Board Report: Inthe Matter of Enbridge PipelinesInc, OH-001-2013, January
2014, (Calgary: NEB, 2013), online: NEB <www.neb-one.gc.ca> at 5.

& NEB, Enbridge Pipelines Inc (22 May 2013), OH-002-2013 (Procedural Update No 2), online: NEB
<www.neb-one.gc.ca> [Enbridge Pipelines].

8 Letter from NEB (14 August 2013) (Hearing Order MH-001-2013, Procedural Update No 1: List of
Participants and Updated Timetable of Events), online: NEB <www.neb-one.gc.ca>.

8z Set-aside and Collection Mechanism Applications (25 July 2013), OF-AF-SAC 01 (Application to
Participate, Deborah McVicar), online: NEB <https://docs.neb-one.gc.calll-eng/1lisapi.dll/fetch/2000/
90463/782060/927998/972583/977551/A334Q0_-_Application_to_Participate.pdf ?nodeid=
977810& vernum=-2>.
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4, NOVA INTEGRATION ASSET TRANSFER APPLICATION

NOVA Gas Transmission Ltd. (NGTL) filed an application with the Board requesting
approval for the acquisition of certain assets currently owned by ATCO Gas and Pipelines
Ltd. (ATCO) and the sale by NGTL of certain assets currently forming part of the NGTL
System to ATCO. There is no new construction involved in this application. The Board
received nine ATP Forms, of which eight requested intervenor status and one requested
commenter status. The Board granted all nine applicants standing at their requested level of
participation.®

5. TRANS MOUNTAIN EXPANSION PROJECT — OH-001-2014

The Trans Mountain Expansion Project is a proposa to expand the existing Trans
M ountain pipeline system between Edmonton, Albertaand Burnaby, British Columbia. The
proposed project would include approximately 987 km of new pipeline, new and modified
facilities, such as pump stations and tanks, and the reactivation of 193 km of existing
pipeline. The proposal aso includes an expansion of the Westridge Marine Terminal.

TheBoard set deadlinesfor ATP Formsto befiled, Trans Mountain Pipeline ULC (Trans
Mountain) to comment on ATP Forms, and potential participants who received comments
about their ATP Form to reply to Trans Mountain’s comments. The Board received 2,118
ATP Forms. Trans Mountain filed general comments about how the Board should apply the
standing test, but took no position on any of the specific applications submitted. Several
potential participants responded with additional comments on how the Board should
approach standing and participation.

Of the 2,118 ATP Forms reviewed by the Board:

. 400 requested intervenor status and [were] granted intervenor status,

. 798 requested commenter status and [were] granted commenter status,

. 452 reguested intervenor status and [were] granted commenter status; and
. 468 [were] denied partici paIion.84

Certain peopl e seeking participation did not receive their requested level of participation
because the Board found that the intervenor method of participation was not appropriate or
necessary for the concern raised. For instance, for concerns regarding temporary effects or
the effects of accidents or malfunctions, the Board determined in some cases that aletter of
comment provided the best means for a participant to have his or her representations
considered. Similarly, the Board decided that some relevant information and expertise put

& Letter from NEB (2 April 2014) (Nova Gas Transmission Ltd, Integration Asset Transfer Project, List
of Participants), online: NEB <www.neb-one.gc.ca>.

8 Letter from NEB (2 April 2014) (Hearing Order OH-001-2014, Trans Mountain Pipeline ULC,
Application for the Trans Mountain Expansion Project, Ruling on Participation), online: NEB
<www/neb-one.gc.ca>.
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forward in ATP Forms could most efficiently and effectively be gathered through letters of
comment.

The Board denied standing to personswho did not demonstrateto the Board’ s satisfaction
that they were either directly affected by the project, or were in possession of relevant
information or expertise that will assist the Board in its assessment. Some matters raised
within the ATP Forms related to issues outside of the Board's mandate or were related to
issues that were not specific to the particular applicant or to the project. Some applicants
lived vast distances away from the project or stated general concerns about pipelines or how
aspill might affect a community as awhole. Other applicants referred only to effects from
Chevron’ s facilities, which were not part of the project application. The Board also denied
standing where the applicant stated only global support for pipelines or made genera
references to benefits. In certain cases, sufficient information was simply not provided and
standing was denied.

6. NORTH MONTNEY PROJECT — GH-001-2014
The North Montney Project includes the construction and operation of approximately

305.9 km of pipelinein the Peace River Regional District, along with 15 new meter stations,
and three new compressor stations. Of the 48 ATP Forms reviewed by the Board:

. 33 requested intervenor status and [were] granted intervenor status,
. 12 requested commenter status and [were] granted commenter status; and
. 3 requested intervenor status and [were] denied participati on®

Apache Canada Ltd. (Apache) was denied standing because it had only a broad interest
in the project. Imperial Oil Resources (Imperial) and ExxonMobil Canada (ExxonMobil)
were denied standing because they stated they would be impacted but did not provide
specific details of the nature of potential impacts.

Apache, Imperial, and ExxonMobil subsequently requested reconsideration and provided
the Board with additional information. The Board then determined that they were directly
affected due to the nature of their business interests and granted them intervenor status.®®

D. COURT CHALLENGESAND REVIEWS
The Board's Participation Framework and rulings on who may participate may be

challenged through applications for review under section 21 of the NEB Act, or through
appealsandjudicia reviewsto the Federal Court of Appeal. For example, project proponents

& Letter from NEB (17 April 2014) (Hearing Order GH-001-2014, NOVA Gas Transmission Ltd,
Application for the North Montney Pipeline Project, Ruling No 2 — Participation), online: NEB
<www.neb-one.gc.ca>.

8 Letter from NEB (14 May 2014) (NOVA Gas Transmission Ltd — North Montney Project, Application
under section 52, section 58 and Part 1V of the NEB Act, Ruling No 4—Applicationsfor Reconsideration
of Standing Decisions), online: NEB <www.neb-one.gc.ca>.
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may argue that the Board is not applying its standing test with enough rigour, while those
who have been denied standing may assert that the standing test is being applied too
stringently.

1. FOREST ETHICS ADVOCACY ASSOCIATION AND DONNA SNCLAIR
V. THE NATIONAL ENERGY BOARD AND THE ATTORNEY GENERAL OF CANADA

The first court challenge arose from the Board proceeding for the Enbridge Line 9B
Reversal and Line 9 Capacity Expansion Project. On 13 August 2013, Forest Ethics
Advocacy Association and Donna Sinclair filed ajudicial review application against the
Board and Attorney General of Canada. Ms. Sinclair was an individual denied standing by
the Board. In her ATP Form, Sinclair asserted that she was either directly affected or in
possession of relevant information or expertise based on her religious beliefs and her
Canadian citizenship in general. The Board was of the view that this was only a general
public interest in the project and also noted that Sinclair lived in North Bay, Ontario, which
was not in the vicinity of the project.®” Sinclair was denied standing.

Thejudicial review application® requested:

. A declaration that section 55.2 of the NEB Act is an unjustifiable infringement of
section 2(b) of the Canadian Charter of Rights and Freedoms.®

. An order quashing the Board' s decision to issue an ATP Form and its decision to
condition participation in Board proceedings on the completion of the form.

. An injunction restraining the Board from making its recommendation to the
Minister under section 52(1) of the NEB Act regarding the project until the Court
disposed of the judicial review application.

. An order that the Board accept all letters of comment from groups and individuals
who seek to participate in the Line 9B proceeding. The Board can then give each
letter of comment whatever weight it thought appropriate.

. Any other remedies as counsel may advise and the Court may grant.

Forest Ethics Advocacy Association and Sinclair argued that section 55.2 grantstheBoard
authority to screen out applicants based on arbitrary criteria, which violates their right to
freedom of expression. They asserted that the Board could have considered all applications,
accepted al letters of comment and then given each submission whatever weight it thought
appropriate. They also aleged that the ATP Form creates a chilling effect on free speech.

&7 Enbridge Pipelines, supra note 80.

& Forest Ethics Advocacy Assn v National Energy Board (12 August 2013), Toronto T-B66-13 (FCA)
(Notice of Application).

8 Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11
[Charter]. Section 2(b) of the Charter guarantees the freedom of expression.



THE NATIONAL ENERGY BOARD'’ S PARTICIPATION FRAMEWORK 387

Enbridge Pipelines Inc. (Enbridge) and Valero Energy Inc. (Valero) subsequently filed
motions to be added as respondents to the judicial review proceeding, or alternatively, as
intervenors. The Federal Court of Appeal issued its decision on these motions on 4 October
2013.% Interestingly, the Court applied its own “directly affected” test under rule 303(1)(a)
of the Federal Courts Rules™ to determine if Enbridge and Valero should have been
respondentsin the first place. The Court held that the question is“whether the relief sought
in the application for judicial review will affect a party’s legal rights, impose legal
obligations upon it, or prejudicially affect it in some direct way.” %

The Court decided that Enbridge should be added as a respondent because it was the
project proponent and the prejudice is direct. If the relief sought in the judicial review were
granted, it could lead to delays in Enbridge’s project or even the rejection of its project
application. In contrast, the Court dismissed Valero’s motion even though Valero was an
intervenor inthe Board' sproceedings. Theproject’ sapproval would permit Valerotoreceive
less expensive western Canadian crude oil and it had entered into a transportation services
agreement with Enbridge. The Court recognized that V alerowasinacommercial relationship
with Enbridge and could suffer financially if the project isnot approved. However, the Court
held that thisisthe same position as any supplier of materialsfor the project and any workers
involvedinitsconstruction; their interests, no doubt significant, are consequential or indirect,
contingent on the proponent of the project getting its approval .2

Thisjudicial review proceedingisongoing. TheBoard will follow it closely asthe Court’s
ultimate decision may assist the Board in refining its Participation Framework.

2. TRANS MOUNTAIN EXPANSION PROJECT PARTICIPATION RULING REVIEW

Board decisions on level of participation may also be challenged. After the Board issued
its participation ruling for the Trans Mountain Expansion Project, Richard Pesklevits filed
amotion on 13 April 2014, requesting that the Board grant him intervenor status rather than
commenter status. Pesklevitsstated that oncethe Board found himto be directly affected, his
right to participatein the hearing crystallized and the Board | acked the di scretion to deny him
intervenor status. He contended that the Board exceeded its jurisdiction by placing an
unreasonablelimit on hisright to makerepresentations. Furthermore, Pesklevitsclaimed that
he had aright to be heard before being denied intervenor status; the informationin hisATP
form was intended to establish standing and was, at best, only tangentially relevant to his
level of participation.

The Board issued its ruling on 16 May 2014, denying Pesklevits motion.** The Board
noted that section 55.2 does not specify how the Board isto hear from those representations
it must consider. According to Sara Blake in Administrative Law in Canada, “[t]he right to

% Forest Ethics Advocacy Association v National Energy Board, 2013 FCA 236, 450 NR 166 [Forest
Ethics].

o SOR/98-106.

92 Forest Ethics, supra note 90 at para 21.

93 Ibid at para 27.

o Letter from NEB (16 May 2014) (Hearing Order OH-001-2014, Trans Mountain Pipeline ULC,
Application for the Trans Mountain Expansion Project, Ruling No 15), online: NEB <www.neb-
one.gc.ca>.
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be heard is not aright to the most advantageous procedure.... Itisonly aright to have one's
views heard and considered by the decision maker.”® The Board indicated that there is no
requirement to provide the requested or preferred method of participation found in the
principles of natural justice. The Board stated that it must find a balance between the
accommodation of the requests of those seeking to participate and the need for an efficient
regulatory process, particularly in circumstances where there were over 1,000 requests for
intervenor status.

In the same ruling, the Board also denied the Concerned Professional Engineers' 1 May
2014 request to be given intervenor status rather than commenter status. They had requested
intervenor status based on having relevant information and expertise, but the Board found
therewasno legal requirement that it must hear from them in the manner they had requested.

V. CONCLUSION

AstheBoard continuesto processlarger andincreasingly complex projects, it isimportant
to ensurethat the Board isableto hear fromthose directly affected (or sufficiently impacted)
by aproposed project (or application) while meeting any legislated requirements, including
time limits. The Board's Participation Framework was established to provide clear and
consistent guidance to the public on how the Board implemented the legidlative change to
the NEB Act resulting from the Jobs Act. It provides transparency on how the Board hears
from those who have alegal right to be heard, aswell asthose who have information that the
Board may need or want to make its decision.

The Participation Framework is consistent with the case law on standing, the foundations
and goals of participation, and the purpose and mandate of the National Energy Board, as
well as legidlative requirements and the principles of natural justice by which the Board is
bound. The Participation Framework enables the Board to allow for meaningful public
participation in fair and efficient proceedings as it carries out its mandate in the Canadian
public interest.

o Supra note 60 at 11.



