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Twenty vears ago, the Supreme Court of Canada
laid the foundation to the modern approach of the
exclusion of evidence under s. 24(2) of the Charter in
R. v. Collins, The author examines the treatment of
this test by the Supreme Court in the subsequent cases
of R, v. Burlinghamand R. v. Stillman, with particular
attention paid to the majority’s rationale in Stillman
Jor creating an “exclusionary rule” for conscriptive
non-discoverable evidence. The author examines the
critical debate surrounding Stillman, focusing on the
argument that it was contrary to the “original
intentions” of the drafiers of the section. The author
challenges this argument with four major assertions
and then proceeds 10 examine recent attempts 10
reformulate the Stillman test.  The author conludes
that the rationale underlying the Stillman fest was
clearly and powerfully articulated. Any move 1o
change the law must confront this rationale.

11y avingt ans, la Cour supréme du Canada jeta les
assises o ‘une approche moderne a l'exclusion d'une
preuve en vertu de article 24(2) de fa Charte duns R.
c. Collins. L ‘attenr examine le traitement de ce test
par la Cour supréme dans lex causes subségnentes, a
savoir R. ¢. Butrlingham er R. ¢. Stillman, en accordant
une attention spéciale a la justification de la majorité
dans Stillman pour créer une « régle d'exclusion »
dans le cas d’une preuve non découvrable, obtenue en
mobilisant I'accusé contre lui-méme. 1. ‘autenr examine
{e débat critique autour de Stillman, en insistant sur
Dargument que c'élait contraire aux « intentions
originales » de ceux qui avaiemt rédigé cet article.
L auteur comteste 'argument au moven de quatre
grandes affirmations, puis examine les récentes
temtatives de reformuler le test de Stillman. L ‘aquteur
conclut que la justification sous-jacente du test de
Stillman avait été présentée de manicre claire et
puissante. Toute temative de modification de la loi doit
aborder cette justification.
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I. INTRODUCTION

At the core of every criminal trial lics the tension between the legal rights of the individual
accused of a crime and the power of the state launched against that individual to seek a
conviction. It often happens that the state oversteps the permissible bounds of investigative
conduct and violates the rights of the accused person. Section 24(2) of the Canadian Charter
of Rights and Freedoms' provides a remedy for such violations: the state is not permitted to
use the illegally obtained evidence against the accused person during his trial if to do so
would bring the administration of justice into disrepute. The repercussions of this doctrine
are enormous, the starkest example being when reliable evidence that inexorably points
towards a conviction is excluded and an acquittal is entered instead. 1t should therefore come
as no surprise that s, 24(2) of the Charter attracts an enormous amount of legal commentary
and argument.

The Supreme Court of Canada’s current approach to the exclusion of illegally obtained
evidence under s. 24(2) of the Charter has been the object of harsh and pointed criticism.

The Court clarified the appropriate test to be applied in the case of R. v. Stillman,? affirming

the line of jurisprudence that had developed since R. v. Collins,’ the highly criticized case
which continues to form the foundation of's. 24(2) analysis. The Stillman decision was hotly
anticipated at the time, as many hoped that the Court would re-evaluate its approach to the
exclusion of illegally obtained evidence. The majority of the Court refused, however, to
revamp its interpretation, and Stillman was thus received by many with less than a warm
welcome. The criticisms leveled against the Collins regime persisted, launched anew against
Stillman. Nine years later, it is now entirely possible that the Supreme Court may re-evaluate
its 5. 24(2) jurisprudence for the new millennium,; the critics may yet prevail,

In a s. 24(2) analysis under Stiliman, the illegally obtained cvidence is first classificd as
conscriptive or non-conscriptive depending on whether or not the accused was compelled
during its creation or discovery. Conscriptive evidence that is not otherwise discoverable is
almost always excluded. If the evidence is not conscriptive, a more comprehensive balancing
process is undertaken in order to determine the effect on the repute of the administration of
justice that would flow from the admission or exclusion of the evidence.

The most vehement criticism of the approach taken in Stillman is directed against the
absolute exclusionary rule for conscriptive evidence. There is one argument in particular that
seems to be strong and objective: the judicial interpretation of s. 24(2) found in Stillhman is
a distant cry from the original intentions of the drafters of the Charter. Section 24(2) was to

! Part | of the Constitution Act, 1982, being Schedule B 1o the Canada Act 1982 (U.K.), 1982, c. 11
[Charier).

[1997] 1 S.C.R. 607 [Stitlman).

' [1987] 1 S.C.R. 265 [Collins].

ve
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be a compromise between the American exclusionary and common law inclusionary
positions, and Stillman is far too close to the American position. This criticism is based on
the “original intentions™ doctrine of constitutional interpretation.

This article outlines, however, that the spirit of such criticism is incompatible with a
strong and progressive view of the Charter. Section 24(2) should be approached with the
same spirit that the Supreme Court has applicd in interpreting the other sections of the
Charter. First, originalism as a constitutional interpretive doctrine has becn consistently
rejected by the Supreme Court. There is no reason why originalism should be used to
interpret s. 24(2) when it is not used to interpret the rest of the Constitution. Second, it is a
fiction to suppose that there is a clearly discernible intention behind s. 24(2) or any other
section of the Constitution. It will be historically demonstrated that there is in fact no such
intention; rather, s. 24(2) was the result of a great deal of conflict, and is best seen as an
expression of a continually evolving approach to the exclusion of evidence. Third, even if
there were a clearly discernible intention behind s. 24(2), there is no good reason why courts
should forever be bound by that intention if it is not explicitly entrenched in the language of
the section as drafted. Section 24(2), along with the rest of the Constitution, should be
interpreted purposively and progressively. Last, some of the implications of applying a
progressive view of constitutional interpretation to s. 24(2) will be outlined. Progressivist
interpretation allows the permanent words of the Constitution to adapt to changing needs and
increasing knowledge. It will be argued that progressivism is far preferable to originalism
when both doctrines are seen in the light of our post-Charfer understanding of the criminal
justice system. Given recent judicial observations, originalism is a particularly inappropriate
doctrine to apply when interpreting s. 24(2).

The recent decision of the Supreme Court in R. v. Orbanski® has rekindled the s, 24(2)
debate. In brief concurring reasons, LeBel J. purports to simply reiterate the law established
since Stillman. His explanation of s. 24(2), however, represents a marked departure from
prior jurisprudence. It will be argued that LeBel J. is endorsing a “plain meaning”
interpretation of s. 24(2), an approach which was effectively rejected in both Sti//man and
R. v. Burlingham.? Stillman proposes a doctrine that is consistent with and founded in strong
libertarian policy considerations. lllegally obtained conscriptive cvidence violates one’s right
against self-incrimination, which is an essential comerstone to trial fairness. Any departure
from its rationale demands a strongly reasoncd response grounded in sound policy
considerations. The Orbanski decision has not met this high burden.

11. THE SUPREME COURT ON SECTION 24(2): AN OVERVIEW
A.  THE CHARTER
The Charter constitutionally entrenches several legal rights which go to the core of the
Canadian criminal justice system. Section 8 guarantees “the right to be secure against

unreasonable search and seizure,” s. 9 guarantees *the right not to be arbitrarily detained and
imprisoned,” and s. 10(b) guarantees “the right to retain and instruct counsel without delay

4 R. v. Orbanski; R, v. Elias, 2005 SCC 37, [2005) 2 $.C.R. 3 [Orbanski).
s [1995] 2 S.C.R. 206 [Burlingham).
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and the right to be informed of that right.”® If evidence is found to have been obtained in
contravention of these, or any other sections of the Charter, a remedy may then be available
under s. 24(2):

Where, in proceedings under subscction (1), a court concludes that evidence was obtained in 2 manner that
infringed or denied any rights or frecdoms guaranteed by this Charter, the evidence shall be excluded if it
is cstablished that, having regard to all the circumstances, the admission of it in the proceedings would bring
the administration of justice into disrcpulc.7

B. COLLINS: THE FOUNDATION

In Collins, the Supreme Court set out the analytical framework to be applied under s.
24(2). Though decided in 1987, it remains the foundational s. 24(2) case. Ms. Collins was
sitting down in a pub when a police officer suddenly scized her by the throat, using
considerable force, and pulled her down to the floor. The officer then discovered that Collins
was holding a green balloon containing heroin in her hand. The throat hold is a technique
uscd by police to prevent narcotics traffickers from swallowing their drugs, and is a common
practice. The trial record did not reveal rcasonable grounds for this search. The Supreme
Court thus held it to be in violation of s. 8 of the Charter, and tumed its attention to the
exclusion of evidence under s. 24(2).%

[ the applicant whose rights have been violated establishes, on a balance of probabilities,
that the admission of the evidence would bring the administration of justice into disrepute,
the trial judge must exclude the evidence. The Court points out that s. 24(2) is not a remedy
for police misconduct. The test is not whether the misconduct by which the evidence was
obtained would bring the administration of justice into disrcpute. Rather, the question is
whether the admission of the evidence into the proceeding would bring the administration
of justice into disrepute. It is noted, however, that disrepute can result from judicial
condonation of unacceptable police conduct.’

The s. 24(2) inquiry is to be forward-looking and objective. The court is to focus on “the
long-term consequences of regular admission or exclusion of this type of evidence on the
repute of the administration of justice.”" Finally, this inquiry is not an inquiry into public
opinion: “The Charter is designed to protect the accused from the majority, so the
enforcement of the Charter must not be left to that majority.”"' The Court adopts the test
proposed by Yves-Marie Morissette: “Would the admission of the evidence bring the
administration of justice into disrepute in the eyes of the recasonable man, dispassionate and
fully apprised of the circumstances of the case?”"

‘ Charter, supra note 1, ss. 8-9, 10(b).

’ Ihid., 5. 24(2).

X Collins, supra nole 3 at 270-73, 279-80.
Y Ibid. ar 281,

1 Ihid.

" Ibid. at 282.

" 1hid.
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Within this general approach, Lamer J. formulates a more concrete analytical framework.
Under s. 24(2), the judge must look at “all the circumstances,” a process which involves
considering and balancing several factors, which are in turn grouped “according to the way
in which they affect the repute of the administration of justice.”'* While Lamer J. says that
this grouping is merely “a matter of personal preference,”" it has become historically
enshrined as the central feature of the Collins test.

First, there are factors which tend to prove that the admission of the evidence in question
may affect the faimess of the trial. Such evidence should generally be excluded. The right
to a fair trial is guaranteed in s. 11(d) of the Charter, and is central to our criminal justice
system. Justice Lamer explains what sort of evidence might affect trial fairness:

Real evidence that was obtained in a manner that violated the Charter will rarely operate unfairly for that
reason alone. The real evidence cxisted irrespective of the violation of the Charter and its use docs not render
the trial unfair. However, the situation is very different with respect to cases where, afier a violation of the
Charter, the accused is conscripted against himself through a confession or other evidence emanating from
him. The use of such evidence would render the trial unfair, for it did not exist prior to the violation and it
strikes at one of the fundamental tenets of a fair trial, the right against self-incrimination.... It may also be
relevand, in certain circumstances, that the evidence would have been obtained in any event without the
violation of the Charter."

Thus, conscripted evidence will generally be excluded because it taints the fairness of the
trial. Real evidence that existed prior to the Charter breach will not generally affect trial
faimess, and the court must go on to consider other factors.

The second set of factors pertain to the seriousness of the Charter breach, “and thus to the
disrepute that will result from judicial acceptance of evidence obtained through that
violation.™'* The court must consider whether the violation was committed in good faith,
whether it was inadvertent or of a merely technical nature, whether it was deliberate, willful
or flagrant, and whether it was motivated by urgency or necessity to prevent the loss or
destruction of evidence. Justice Lamer strongly asserts that the availability of other licit
investigatory techniques by which the evidence would have been obtained “tends to indicate
a blatant disregard for the Charter, which is a factor supporting the exclusion of the
evidence.”"’

The third and final group of factors go to any disrcpute to the system that would result
from the exclusion of evidence. Here, the judge must balance the seriousness of the Charter
breach, the importance of the evidence obtained, and the seriousness of the alleged offence.
The seriousness of the offence, however, is not a factor which can override unfairness in the
trial process.

" Ihid. a1 283-84.
" 1bid.

14 Ibid. a1 284-85.
1o Ibid. a1 285.

" Ihid.
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On the facts of the case, the Court finds that the evidence was real, did not emanate from
the accused, and therefore would not affect trial fairness. However, the Court reasons, while
the cost of excluding the evidence is high in the sense that Collins may evade conviction on
a relatively serious charge, the cost of admitting the evidence is also high because of the
seriousness of the breach. A court must “dissociate itself from the conduct of the police in
this case which ... was a flagrant and serious violation ... [W]e cannot accept that police
officers take flying tackles at people and seize them by the throat when they do not have
reasonable and probable grounds.”" The matter was therefore sent back for a new trial, in
order to determine whether the officer in fact had reasonable and probable grounds.

C. BURLINGHAM: AN INTENSE DEBATE

The Collins decision quickly became the object of much harsh controversy. Critics argued
that the conscriptive/real evidence distinction under the first branch of Collins factors was
untenable:"® the court was unreasonable in crafting an absolute exclusionary rule for
conscriptive evidence. Such criticism was not merely academic, but came to be shared by
members of the Supreme Court itself.

In Burlingham, L’ Heureux-Dubé J. wrote a fiery dissent: it was so powerful, in fact, that
it procured a direct and pointed response from Sopinka, Cory, lacobucci, and Major JJ. The
facts of the case will not be recounted here as the intense debate surrounding the nature of
the exclusionary rule is what is most relevant for the purpose of this article. Disputing the
conscriptive/non-conscriptive evidence distinction, L’ Heureux-Dubé J. proposed another set
of criteria by which trial fairness ought to be determined:

Scction 24(2) of the Charter was not cnacted in a vacuum. As numerous commentators have noted, it
reflected a compromise between a Canadian common law rule which focused almost exclusively on
reliability and an American exclusionary rule which focused largely on police misconduct. It was intended
as a cautious expansion of the Canadian common law.... In my view, at the heart of R. v. Collins ... is the
recognition of two fundamental concerns, the encroachment of either of which could bring the administration
of justice into disrepute within the meaning of's. 24(2).

The first basic concern groups together all of the common law and Charter protections of the accused that
ultimately relate to liberty and truth-secking. For the sake of simplicity. | shall call it the “Reliability
Principle™. In essence, this principle dictates that our justice system must be constantly and intensely vigilant
to ensure that innocent persons not be convicted... . Accordingly, under the Reliability Principle, the usc at
trial of evidence, obtaincd in a manner that violated the Charter, that may mislead the trier of fact could
render that trial unfair, and could bring the administration of justice into disrepute.... In other words, where
the unfairness flowing from the Charter violation may touch in any way upon the actual adjudicative process,
then this kind of evidence must almost inevitably be excluded.

The second basic concern relates o life, security of the person and, within that same rubric, fundamental
human dignity. For the sake of convenicnce, 1 shall refer to this principle as the “Faimess Principle”. This
principle groups together all of' the common law and Charter protections that breathe life into the notion that

" Ibid. at 288.
" Sce Part 111, below.
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the individual should be free from unwarranted interference with the state. In essence, it recognizes the vital
importance in ensuring that the state treat each individual in accordance with basic principles of decency and
fair play....

These two fundamcental concerns reflect, in my view, the “principles underlying the principles™.

To summarize, given that this Court uses “trial faimess™ within s. 24(2) as a proxy for circumstances in
which the administration of justice is almost inevitably brought into disrcpute, and where any other
mitigating considerations or circumstances are virtually irrelevant, [ believe that it is most consistent with
the purpose and spiril of's. 24(2) to definc that category of factors narrowly. In my respectful view, it runs
counter to the inherently discretionary nature of a s, 24(2) determination, which is to be made “having regard
to all of the circumstances”, to formulate rigid rules or presumptions for the exclusion or admission of
different kinds of evidence. Thus, to the extent that this Court decides to set down such a rule in regard to
“trial faimess™, | believe that it should take care not 1o define that concept so broadly as to allow the “trial
laimess™ tail to wag the s. 24(2) dog‘m

Justice Sopinka (Cory, Iacobucci, and Major JJ. concurring) wrote a separate concurring
judgment solely for the purpose of addressing L'Heureux-Dubé J.’s argument in which they
strongly defended the conscriptive/non-conscriptive evidence distinction and its foundation
in the right against self-incrimination:

Whether it was ever so intended, it soon became apparent that real evidence and evidence emanating from
the accused were not mutually exclusive categories of evidence, and in R. v, Ross, (1989] 1 S.C.R. 3, Lamer
J. explained at p. 16 that:

the use of any evidence that could not have been obtained but for the participation of the accused in
the construction of the evidence for the purposcs of the trial would tend to render the trial process
unfair.

The rationale for this view is that it is unfair for the Crown to make out its case in whole or in part by the use
of evidence that it obtained in breach of the rights of the accused and involving his or her panticipation.
La Forest J, addressed this point in Thomson Newspapers Lid. v, Canada (Director of Investigation and
Research, Restrictive Trade Practices Commission), [1990) | S.C.R. 425, stating at p. §53:

A breach of the Charter that forces the eventual accused o create evidence necessarily has the effect
of providing the Crown with evidence it would not otherwise have had. It follows that the strength
of its case against the accused is necessarily enhanced as a result of the breach.... In contrast, where
the effect of a breach of the Charter is merely to locate or identify already existing evidence, the case
of the ultimate strength of the Crown’s case is not necessarily strengthened in this way. The fact that
the evidence already existed means that it could have been discovered anyway. Where this is the case.
the accused is not forced to confront any evidence at trial that he would not have heen forced 1o
confront if his Charnter rights had been respected.

» Burlingham, supra note 5 at paras. 84-87, 89 [emphasis added).
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The participation of the accused in providing incriminating evidence involving a breach of Charter rights
is the ingredicnt that tends to render the trial unfair as he or she is not under any obligation to assist the

L2
Crown to secure a conviction. !

Justice Sopinka specifically criticized the reliability of the evidence as a factor relevant to
trial fairness:

Specifically, [L’Heureux-Dubé J. ) does not criticize the principle that the ndmission ol evidence that would
render the trial unfair would bring the administration of justice into disrepute.... My colleague’s criticism
is with respect 1o the kind of cvidence that can result in an unfair trial. In her view, only the admission of
evidence that is not reliable by reason of some connection with state action amounting o a Charter breach
can render the trial unfair (the “reliability principle™)....

I have great difficully in appreciating how the application of these two principles as suggested by my
colleague constitutes a return to Collins. Nowhere in Collins is the faimess of the trial equated with the
reliability of the evidence.... [The reliability principle’s) preaccupation with the probative value of the
evidence would also appear to be a close relative of the rule in R. v. Wray, [1971])S.C.R. 272, Atpage 293,
Martland J. stated:

the exercise of a discretion by the trial judge arises only if the admission of the evidence would
operate unfairly, The allowance of admissible cvidence relevant to the issue before the court and of
substantial probative value may operate unfortunately for the accused, but not unfairly. It is only the
allowance of evidence gravely prejudicial to the accused, the admissibility of which is tenuous, and
whose probative force in relation to the main issue before the court is trifling, which can be said to
opcrate unfairly.

Wray was widely criticized, has not been followed by this Court and was not the basis for the exclusionary
power adopted by the Charter in s. 2.2

Since a fair trial is the sine qua non of our justice system, an unfair trial necessarily brings
the administration of justice into disrepute. Compelling an individual to produce evidence
against himself violates the right against self-incrimination which is the cornerstone of trial
fairness. This principle holds whether or not the evidence obtainced is reliable. According to
L’Heureux Dubé J., though, since s. 24(2) was not intended to be an automatic exclusionary
rule, this dichotomy is too broad. Unreliable evidence is the only kind of evidence subject
to an automatic cxclusionary rule.

D. STILIMAN: THE LEADING CASE

The Supreme Court's decision in Stiflman was hotly anticipated. As Carol A. Brewer from
the Crown Law Office — Criminal, Ministry of the Attorney General of Ontario explains:

On May 23, 1996, scveral months aler hearing argument and reserving its decision, the Court ordered a re-
hearing and expressed a willingness to reconsider the established principles in relation to the application off

K

Ibid. at para. 144 [emphasis in original].
Ibid. at paras. 146-47.
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section 24(2) of the Charter. As a consequence, |1 parties sought and were granted [intervener] status in
order to participate in a case which was seen as “the Colfins of the 90s.”%

The majority reasons written by Cory J. largely affirmed and clarified the Collins framework.
Justice McLachlin, as she then was (Gonthier J. concurring), and L’Heureux-Dubé J.,
however, wrote strong dissenting reasons.

Mr. Stillman, who was 17 years old, had been accused of the brutal murder of a 14-year-
old girl. The girl had been found in a river, six days afier she had last been seen walking
away into the night with Stillman. She had semen in her vagina and a bite mark on her
abdomen. The autopsy revealed that she had been killed by wounds to the head. Stillman was
arrested for her murder and was brought into the police station. Defence counsel spoke with
him for over two hours, and upon leaving the station, provided written instructions to the
police that Stillman had been advised not to say anything, and not to consent to provide any
bodily samples. Once the lawyers had left, however, the Royal Canadian Mounted Police
(RCMP) took hair samples and tecth impressions. Stillman was required to pull out some of
his pubic hair. All of this was done under threat of force. The RCMP interviewed Stillman
for over one hour, during which he said nothing, but sobbed, blew his nose and threw the
tissue into the garbage. Stillman was not charged and was subsequently released because the
police had insufficient evidence against him. The RCMP recovered the tissue and submitted
it for DNA testing. After receiving the results of the test, the RCMP once again arrested
Stillman, brought him into the station, and forcibly took another set of teeth impressions as
well as a buccal swab. The trial judge held that the Stillman’s Charter rights had been
violated, but admitted the evidence under s. 24(2). Stillman was convicted by a jury of first
degrec murder.”

The majority of the Supreme Court of Canada, after lengthy analysis, concluded that all
the evidence taken by the RCMP was obtained in violation of the Charter, and so tumed its
attention to admissibility under s. 24(2). Justice Cory made it clear from the outset that the
main issue to be decided in Stillman was the nature of the trial fairness branch of the Collins
test.” He begins by explaining the importance of trial fairness:

A consideration of trial fairmess is of Tundamental importance. If after carcful consideration it is determined
that the admission of evidence obtained in violation of a Charter right would render a trial unfair then the
cvidence must be excluded without consideration of the other Coflins factors. A fair trial for those accused
of a criminal offence is a comerstone of our Canadian democratic socicty. A conviction resulling [rom an
unfair trial is contrary 1o our concept of justice. To uphold such a conviction would be unthinkable. It would
indeed be a travesty of justice. The concept of trial faimess must then be carefully considered for the benefit
of society as well as for an accused.”®

3 Carol A. Brewer, “Stillman and Scction 24(2): Much To-Do about Nothing™ (1997) 2 Can, Crim, L. Rev,
239 at 239-40.

¥ Stillman, supra note 2 at paras. 2-11.

¥ Ibid. at para. 1.

% Ibid, at para. 72.
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The “primary aim and purpose™ of trial faimess is to uphold the cornerstone right against
self-incrimination. The ultimate purpose is:

...10 prevent an accused person whose Charter rights have been infringed from being forced or conscripted
10 provide evidence in the form of statements or bodily samples for the benefit of the state. [Uis because the
accused is compelled as a result of the Charter breach to participate in the creation or discovery of self-
incriminating evidence in the form of confessions, statements or the provision of bodily samples, that the
admission of that cvidence would generally tend to render the trial unfair.”’

Justice Cory neatly lays out the framework for a s. 24(2) analysis. First, the evidence is
to be classified as conscriptive or non-conscriptive. Evidence is conscriptive if the accused
is compelled as a result of a Charrer breach to participate in the creation or discovery of self-
incriminating evidence in the form of confessions, statements, or bodily samples.
Conscriptive evidence will be excluded unless the Crown establishes, on a balance of
probabilities, that the evidence would have been discovered by alternative and non-
conscriptive means. If the Crown cannot do this, the court will exclude the evidence without
considering the other two branches of the Collins test: “This must be the result since an
unfair trial would necessarily bring the administration of justice into disrepute.”” If the
cvidence is either non-conscriptive or discoverable conscriptive evidence, the court must then
consider the seriousness of the breach and the effect of exclusion on the repute of the
administration of justice.

On the facts, the DNA evidence derived from the discarded tissue was admitted as non-
conscriptive evidence which passed the remaining Collins threshold. However, the court
excluded all the hair, bite, and buccal samples. They were obtained by coercive police
conduct, described by the court as abusive and capable of shocking the conscience of the
community. The Charier is for everyone, even accused criminals, and police cannot simply
override the Constitution in order to further an investigation.

The rationale behind the exclusionary rule for conscriptive evidence in Stiflman can be
supported by the following basic argument. Though it is not explicitly articulated as such,
it is submitted that this rationale clearly underlies the reasoning process in Stiffman and
Burlingham:

(1) Where, contrary to the Charter, an accused is compelled or conscripted to produce
evidence against himself in the form of statements or bedily samples, the admission of that
evidence violates the right against self-incrimination.

(2) The right against self-incrimination is the conerstone of a fair trial. Thus, when
evidence obtained in violation of this right is admitted into a trial, the trial becomes

unfair.

(3) An unfair trial necessarily brings the administration of justice into disrepute.

s

Ihid. at para. 73 [emphasis in original ).
fhid. at para. 119,

8
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Conscriptive evidence must therefore be excluded because its admission would violate self-
incrimination, render the trial unfair, and bring the administration of justice into disrepute.

II1. DISSENTERS AND CRITICS:
RELIANCE ON THE ORIGINAL INTENTIONS DOCTRINE

The majority’s interpretation of's. 24(2) of the Charter in Stiliman has been the object of
much criticism originating not only from academic circles, but also from the bench of the
Supreme Court itsclf. In particular, the exclusionary rule for conscriptive evidence has been
harshly attacked. The strongest argument seems to be firmly grounded and objective, and is
based on the “original intentions” doctrine of constitutional interpretation.

The allegation that the majority’s interpretation of s. 24(2) ignores the intentions of the
drafters of the Charter is pervasive. David Paciocco explains that s. 24(2) was intended to
be a compromise between the quasi-American absolute exclusionary rule and the traditional
common law inclusionary rule:

The rejection of the polar extremes has been drafied into the provision.... The spirit of the provision, if not
its very language, calls into question the legitimacy of developing even guasi-automatic principles for

exclusion. Despite this, the court has produced just such a principle, and its implications are enormous.”’

Carol A. Brewer similarly reminds her readers that s. 24(2) was intended to be a compromise
provision. In her argument against the absolute exclusionary rule for conscripted evidence,
she implies that Stillman is not faithful to the spirit of the provision.”® Likewise, Julianne
Parfett, Assistant Crown Attorney in Ontario, criticizes the Court’s approach, arguing that
the philosophy of liberalism has unduly influenced s. 24(2) doctrine, which though
“[o]riginally conceived as a compromise ... has in fact developed into a quasi-automatic
exclusionary rule.”* Adam M. Parachin makes a similar argument, supported by a detailed
historical analysis of the provision.* Justice Michel Bastarache commented in an interview
to the Lawyer s Weekly shortly after his appointment to the Supreme Court of Canada about
the conscriptive evidence analysis in Stiliman:

1 don’t think there is any legal support for that. [ think it is an invention of the Court, a principle that was
created by the Count, and I think it's inconsistent with the very wording of |the Charter), with the intention
of Parliament [...] and | also think it's totally unrealistic.*?

» David M. Paciocco, “The Judicial Repeal of s. 24(2) and the Development of the Canadian Exclusionary
Rule™ (1989-90) 32 Crim. L..Q. 326 at 354 [emphasis in original].

W Brewer, supra note 23 al 240-41,

" Julianne Parfet, *A Triumph of Liberalism: The Supreme Court of Canada and the Exclusion of
Evidence™ (2002) 40 A, L. Rev. 299 at 300,

= Adam M. Parachin, “Compromising on the Compromisc: The Supreme Court and Section 24(2) of the
Charter” (2000) 10 Windsor Rev. Legal Soc. Issucs 7.

B “The Complaint against Michel Bastarache™ For the Defence: Criminal Lawyers™ Assaciation 22:1
(January/February 2001) 1 at 3. These comments occasioned a complaint by the Criminal Lawyer's
Association to the Canadian Judicial Council as contravening the Council’s “Ethical Code for Judges.”
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Justice McLachlin forcefully articulates a form of this argument in her dissenting reasons
in Stillman>* “Section 24(2) of the Charter,” she asserts, “may be seen as a compromise
between the ‘automatic exclusionary’ rule of the United States, and the ‘no exclusion’ rule
prevailing in Canada in 1982 prior to the Charter’s adoption.” However, after reviewing
the history of the section and the Court’s earlier decisions, she concludes that, “the framers
of the Charter did not intend s. 24(2) to act as an automatic exclusionary or quasi-
exclusionary rule.””® With respect to the absolute exclusionary rule for conscriptive evidence
affirmed by the majority of the court in Stillman, “[i]t is apparent that this approach is the
antithesis of the balancing envisioned by the framers of's. 24(2)."* Justice McLachlin argues
for an elimination of this dichotomy: the Court should undertake a comprehensive balancing
of all relevant circumstances in deciding whether to exclude illegally obtained evidence. This
approach, unlike that of the majority, “avoids the automatic exclusionary rule eschewed by
the framers of the Charter.”® Thus, McLachlin J.’s dissenting reasons are underpinned with
the call for faithfulness to the original intentions of the drafters of s. 24(2).

This view is also strongly articulated by L’Heureux Dubé J. in her dissent in Burlingham.
Section 24(2), she says, “was not cnacted in a vacuum.... [t was intended as a cautious
expansion of the Canadian common law.”* She characterizes it as a compromise provision,
and holds that the Supreme Court has a duty to remain faithful to its spirit and purpose.
Citing Professor Paciocco, she asserts that “this Court’s evolving jurisprudence on s. 24(2)
has failed to effect this balance, and has therefore been unfaithful to its constitutional
mandate under that section.”™

IV. THE “ORIGINAL INTENTIONS” OF THE DRAFTERS:
A PROBLEMATIC DOCTRINE

An“original intentions” style argument is widely and strongly made by both academic and
judicial critics.* The essential argument is that s. 24(2) was not intended to be an
exclusionary or quasi-cxclusionary provision. Nevertheless, in its evolving jurisprudence,
the Supreme Court has crafted an absolute exclusionary rule for conscriptive evidence. This
is an illegitimate development which is not in accordance with the original intentions of the
drafiers of the section. Peter Hogg describes “originalism” as the argument “that a court is
bound by the ‘original understanding’ of a constitutional text,”* and that courts should give
great weight to legislative history of constitutional provisions and the intentions of its
framers. In using the intentions of the drafters of the Charrer and the legislative history of

M Justices L'Heurcux Dubé and Gonthier express their agreement with this aspect of McLachlin J.°s

Jjudgment: see Stitiman, supra notc 2 at paras. 183, 193,
¥ Ibid. at para. 236.
*  Ibid. al para. 244,
™ Ibid. at para. 245.
" Ihid. at para. 258,
Burlingham, supra note § at para, 84,
o Ihid, at para. 73.
This is not to say that this is the only or the strongest criticism being made. It is simply pointed out that
the “original intentions™ argument is popularly and vigorously made. It is perhaps a safe conelusion that
this originalist spirit underlics much of the existing criticism, implicitly if not explicitly.
Peter W. Hogg, Constitutional Law of Canada, 41h ed., looseleaf (Scarborough: Carswell 1997) vol. 2
at 57-7.
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s. 24(2) to bolster an argument for a certain judicial interpretation, McLachlin C.J.C.,
L’Heureux-Dubé, and Gonthier JJ., as well as Professor Paciocco and others are clearly
espousing a form of originalism, or the doctrine of the original intentions.

There are numerous problems with the original intentions doctrine in general, and in
particular, with using it to interpret s. 24(2) of the Charter. First, originalism has been
repeatedly and forcefully rejected in Canadian jurisprudence. Sccond, it is a fiction to
suppose that there is an actual intention behind a constitutional provision. It will be
historically demonstrated that there is no discernible intention behind s. 24(2); rather, s. 24(2)
developed from a great deal of controversy and was drafted with deliberate generality. Third,
even if such an original intention could be discerned, there is no good reason why courts
should be forever bound by a particular interpretation simply because it was what the drafters
of the provision had in mind. This would have the effect of freezing-in-time a particular legal
view, Contrary to this, the Supreme Court has adopted a progressive view of constitutional
interpretation. Just as the common law exclusionary rule has continued to evolve, so should
the constitutional remedy under s. 24(2). Fourth, since the enactment of the Charter, indeed,
partially because of the enactment of the Charter, our knowledge of the workings of the
criminal justice system has increased dramatically. This new and continually developing
knowledge mandates a progressive interpretation of s. 24(2) and, accordingly, an evolving
jurisprudence. In this light, it will be shown that an originalist interpretation of's. 24(2) is
particularly inappropriate.

A. ORIGINALISM AND PROGRESSIVISM AS INTERPRETIVE DOCTRINE

Before dealing with the doctrine of originalism as it pertains to s. 24(2) of the Charter, it
will be useful to review the originalist and progressivist philosophies of constitutional
interpretation. Originalism is a doctrine that is capable of inspiring cogent critiques of
progressivist interpretive doctrine, many tenets of which would likely otherwise go
unquestioned. Furthermore, originalism makes a serious philosophical claim to political
legitimacy that demands a response. Originalism is, however, problematic on both a
theoretical and practical level. The theoretical problems with originalism will be briefly
discussed in this section of the article, to be followed by a practical demonstration of how
these problems play out with respect to s. 24(2) of the Charter. However, since originalism
presents a compelling case against unfettered progressivism, it will be argucd that a form of
progressivism that is bound by a careful adherence to the text, with duc reference made to
philosophical and historical context, is the most preferable school of constitutional
interpretation. The practical implications of this doctrine will, again, be examined with
respect 1o s. 24(2) of the Charter.

Antonin Scalia, Associate Justice of the Supreme Court of the United States, describes his
approach to originalism, “the basic tenets of which are twofold: (1) adhere to text; and (2)
give text the meaning it bore when it was adopted.™ He makes the staggering claim that
because the Supreme Court does not feel itself bound by cither the text or the historical
practices of the American people that “under the Supreme Court’s current jurisprudence, the

" Justice Antonin Scalia, “Romancing the Constitution: Interpretation as [nvention™ (2004) 23 Sup. Ct.
L.. Rev. (2d) 337 at 337.
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U.S. Constitution contains whatever unenumerated rights the Supreme Court believes it
ought 10 contain.”* He claims that this is completely inconsistent with democratic society:

It is of no more use for an American to try to persuade his fellow citizens that abortion should be prohibited,
that un-Mirandized confessions should be admissible, or that homosexual acts should be untawful, than it
is to try to persuade them that the free exercise of religion should be prohibited. Those issues have been
placed beyond democratic control by the Constitution — the last by the real Constilution, and the first three
by a constitution invented by the Supreme Court. Of course, when the real constitution placed it beyond
democratic control, it did so only because a democratic majority had agreed to be disenfranchised with
regard 10 those subjects. No one has agreed to be disenfranchised with regard to the constitutional
prohibitions invented by the Supreme Count.?

The logical extension of this argument, according to Scalia, is that the Supreme Court loses
its democratic legitimacy when it makes itself (and not the people) the author of the
Constitution:

The people are not stupid. When the primary function of the Supreme Court was thought to be interpretation
of text and identification of legal tradition, the people were content to have justices selected primarily on the
basis of legal ability. But they know that Harvard Law School, Stanford Law School — yea, even Yale Law
School — do not make a man or woman any more qualified to determine whether there ought 10 be a right
1o abortion, or to homosexual conduct, or (o suicide, than Joe Six-Pack. Il the most significant function of
the Supreme Courl is thought to be the year-by-year crafling of the “Living Constitution,” then what we
ought 1o be looking for primarily is not good lawyers, but judges who agree with us, the majority, as to what

the Constitution should mean.*

Scalia makes several distinct arguments. First, that the U.S. Supreme Court has been
making decisions which are either blatantly contradictory to or, at best, tenuously connected
with the language of the Constitution; the Court is thereby simply inventing the Constitution
as it goes along. For the purpose of this discussion, I will term this the problem of unfettered
progressivism. Second, Scalia argues that the original understanding of the drafters of the
text is what gives life and legitimacy to the text because it is only this understanding which
attained democratic primacy over all other possible understandings. Therefore this
understanding must be adhered to even when several interpretations are possible on a “plain
reading” of the text itself. Third, he argues that any departure from this approach is
politically illegitimate. Amendment is the only proper vehicle for change because otherwise,
change is done without the consent of the majority, and it is ultimately the majority that gives
the Constitution and democratic society itself its legitimacy.

Professors Morton and Knopff propose what has been called a “soft Canadian variant of
originalism.”* They reject Scalia’s majoritarian rationale out of hand: “[T]he undemocratic
character of judicial activism cannot be a decisive argument against it. After all, the very

“

1bid. at 340 [emphasis in original).

Ihid. at 340-41 [emphasis in original).

o 1bid. at 343.

v F.L. Morton & Rainer KnopfY, “Permanence and Change in a Written Constitution: The ‘Living Tree’
Doctrine and the Charter of Rights™ (1990) 1 Sup. Ct. L. Rev. (2d) 5§33 at 539.

aH
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purpose of rights is to limit democratic majoritarianism.™** There is a difYerence between a
simple democracy and a liberal democracy. In a liberal democracy, majoritarianism is
tempered by liberalism or an acknowledgment of minority rights. They contend that when
aright is seen as a living tree, the justification for judicial review is undermined.

In making this argument they distinguish between two types of progressive interpretation,
one of which they argue is acceptable and indeed unavoidable, and the other which is not:

The first and narrower kind applies existing and well established understandings of rights to new and
unforescen facts.... When the American Supreme Court applied the right against unreasonable search and
seizure to electronic eavesdropping in 1967, this represented a logical extension of its meaning, not the
creation of a new righl.'”

Bringing new facts under the control of existing rights does not fundamentally change the
nature of the right. On the other hand:

The second and broader kind of judicial updating involves attributing such new meaning to a traditional right
that it substantially changes (and even reverses) the application of the right....

In this context, we are concemed with the second kind of updating ... it involves not only a much more
active assertion of the judicial veto but also the assumption that entrenched rights change over time o reflect
new societal values. Inthis formulation, the “living tree™ not only grows and changes ... bul sometimes even
transforms itsclf into another species, as il'an oak could become a puplnr."'

The fundamental problem with this is that it “substitutes judicial supremacy for constitutional
supremacy™®' and judges are “notoriously unrepresemtative of the various sectors of
society.”® Constitutional rights must retain some permanence. Thus, it seems fair to say that
Morton and Knopff draw the line where judicial interpretation becomes judicial amendment.
Another commentator, Professor Grant Huscroft, points out that “the difficulty in amending
the Charter is a compelling reason for the Court to be circumspect when it comes to
interpreting its provisions, since interpretation may, in effect, change the Charter.”” If a
Court effectively changes the Charter, it would require drastic measures — an amendment
— to change it back. Even if the Charter can grow and develop through interpretation, “the
question is the extent to which growth and development through judicial interpretation is
legitimate.”** Both of these commentators take care to remind us that Lord Sankey, who

* Ihid.

© thid.

* Ihid. at 540.

o 1bid. at 546.

i 1bid. a1 542.

i Grant Huscrofl, A Constitutional *Work in Progress'? The Charter and the Limits of Progressive

Interpretation™ (2004) 23 Sup. Ct., L. Rev. (2d) 413 at417.

s Ihid.
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invented the “Living Tree” analogy, said that the Constitution is “capable of growth and
expansion within its natural limits."**

It is fair to say that Scalia’s full articulation of originalism enjoys hardly any support
whatsocver in Canada. Despite this fact, there is substantial agreement with his criticism of
unfettered progressivism. That is, most agree that there must be legitimate boundaries to
judicial interpretation of the Constitution. Peter Hogg notes:

Originalism has never enjoyed any significant support in Canada. Indced, as has been narrated, while
Amcricans have debated whether the “original understanding™ should be binding, Canadians have debated
whether evidence of the “original understanding™ should even be disclosed (o the Countt*

He also states, however, that there are limits to progressive interpretation:

Constitutional language, like the language of other texts, must be “placed in its proper linguistic,
philosophical, and historical contexts.” Nor is the original understanding (if it can be ascertained) irrclevant.
On the contrary, the interpretation of a constitutional provision “must be anchored in the historical context
of the provision.” All that progressive interpretation insists is that original understanding is not binding
forever. If new inventions, new conditions or new ideas will fairly fit within the constitutional language,
conlemporary courts arc not constrained to limit their interpretations 1o meanings that would have been
contemplated in 1867 (or whenever the text was crcalcd).5 ?

A form of tempered progressivism seems to be the preferred Canadian approach. In an
article that is extremely critical of Scalia’s originalism, Binnie J. of the Supreme Court of
Canada notes that:

[Originalism] is consistent with the “contextual interpretation™ often emphasized in our Charter cases, for
example, R. v. Big M Drug Mart Ltd.:

... it is important not to overshoot the actual purpose of the right or freedom in question, but to recall
that the Charter was not enacted in a vacuum, and must therefore, as this Court's decision in Law
Suciety of Upper Canada v. Skapinker illustrates, be placed in its proper linguistic, phitosophical and
historical contexts.

Marcover, our Supreme Court has said that “[pJurposc is a function of the intent of those who drafted and
enacted the legislation at the time, and not of any shifting variable.” Up to this point, the “originalists™ and
the “evolutionists™ are making similar noises.*®

Morton & KnopfY, supra note 47 at 545 [emphasis in original]; Huscroft, ibid. at 414,

Hogg, supra note 42, vol. 2 at 57-7 [footnotes omitted).

Ihid., vol. 1 at 15-50 {footnotes omitted], citing R. v. Big M Drug Mart, [1985) 1 S.C.R. 295 [Big M
Drug Mart] and R, v. Blais, [2003] 2 §.C.R. 236, respectively.

Justice lan Binnie, “Constitutional Interpretation and Original Intent” (2004) Sup. Ct. L. Rev. (2d) 345
at346, citing Big M Drug Mart, ibid. { footnotes omitted, emphasis in original], R. v. Edwards Books and
Art Lid.,[1986] 2 S.C.R. 713, and referring to Clurk v. Canadian National Raibway Co.,[1988] 2 S.C.R.
680, respectively.
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Justice Binnie offers a cogent critique of originalism and strongly attacks Scalia’s
majoritarian justification;

[M]ost of the contentious provisions in the [Canadian] Constitution involve minority rights, and it seems
counterintuitive to conclude that the framers of the Charter intended to leave the protection of minority rights
in the hands of the legislative majority.... If the framers were content to leave these minority rights questions

to Parliamentary majoritics, why then they insist on enacting a Charter.. Riad

A further survey of Binnie J.’s article reveals that he would likcly agree with the following
summation by Peter Hogg:

The main problem [with originalism] is that it is not possible to be confident of the “intention of the framers™
or the “original understanding”. This is caused by the fact that the process of conslitutional amendment
engaged a large number of people. Of these people, who are to count as framers? Whose original
understanding or intention is important? Even if the framers could be identified, their collective intention as
10 points not written down in the constitutional text could not be ascertained with certainty ... (there is the)
difficulty of attributing any particular opinion to a large group of people who did not actually vote on the
point at issuc....

With respect to the Constitution Act, 1982, the proceedings of the Special Joint Committec of the Scnate and
the House of Commons on the Constitution of Canada indicate rather clearly that the civil servants who
drafed the text and the ministers and Members of Parliament who adopted it assumed that the courts would
not be bound by the views of the framers and would interpret the text in ways that could not be predicied
with ccnuinty.w

These arguments are difficult to answer. A close examination of s. 24(2) of the Charter
serves only to validate that these problems with originalism are indeed serious.

B. THE REJECTION OF ORIGINALISM

The historical rejection of originalism in Canada gocs back at lcast as far as the Privy
Council’s 1929 decision in Edwards v. A.-G. Can.' more commonly known as the
“Persons” case. The issue before the Court was whether women were “persons”™ within the
meaning of's. 24 of the British North America Act, 1867, and thus eligible for appointment
to the Senate of Canada. The question was submitted by way of reference 1o the Supreme
Court of Canada.* The Supreme Court, emphasizing that the matter was one of pure
statutory interpretation and not policy, held that the provisions of the 8.N.A. Act,* must “bear

’° thidd. at 377.

© Hogg, supra note 42, vol. 2 at 57-8, 57-9,

ot (1930] A.C. 124 (P.C.) [Edwards).

o Now the Constitution Act, 1867 (U.K.) 30 & 31 Vict., ¢. 3, reprinted in R.S.C. 1985, App. l], No. 5
[B.N.A. Act).

o In the Matter of a Reference as to the Mcaning of the Word “Persons™ in Section 24 ol the British North
America Act, 1867, [1928] S.C.R. 276.

ial Supra note 62, s. 24.



18 ALBERTA LAW REVIEW (2007) 45:1

to-day the same construction which the courts would, if then required to pass upon them,
have given to them when they were first enacted. If the phrase ‘qualified persons’ in s. 24
includes women to-day, it has so included them in 1867.”° Women were clearly not included
in 1867, and therefore the Court held:

{W]omen are not cligible for appointment by the Govemnor General to the Senate of Canada under Section
24 of the British North America Act, 1867, because (hey arc not “*qualified persons™ within the meaning of’

that section.%

The doctrine of original intentions led clearly and directly to this conclusion.

The holding was overturned on appeal to the Privy Council. The Council clearly rejected
the doctrine of original intentions in holding that women were “persons” under s. 24 of the
B.N.A. Acr:

QOver and above that, their Lordships do not think it right (o apply rigidly to Canada of to-day the decisions
and the reasons therefor which commended themselves, probably rightly, to those who had 10 apply the law
in different circumstances, in different centuries, to countries in different stages of dcw:lopmcnt."7

The constitution was not to be interpreted with rigid adherence to the original intentions of
its drafters: “The British North America Act planted in Canada a living tree capable of
growth and expansion within its natural limits.™* It is not the duty of the court “to cut down
the provisions of the Act by a narrow and technical construction™ as the Supreme Court had
done, “but rather to give it a large and liberal interpretation.”®

The “living tree” metaphor has been approved more recently by the Supreme Court of
Canada. In Attorney General of Quebec v. Blaikie, the issue was whether s. 133 of the
B.N.A. Act, which guarantees the right of any person to use either English or French in “any
of the courts of Quebec™”' extends to administrative hearings. Utilizing the metaphor of the
“living tree,” the Court held that:

In the rudimentary state of administrative law in 1867, it is not surprising that there was no refercnce to non-
curial adjudicative agencics.

Dealing, n[s] this Court is here, with a constitutional guarantee, it would be overly-technical to ignore the
modern development of non-curial adjudicative agencies which play so important a role in our socicty, and

Supra note 63 at 282.

" Ibid. at 290.

Edwards, supra note 61 at 134-35,
o 1bid.

o hid. mt 136,

’" [1979] 2 S.C.R. 1016 [Blaikie).

T thid a 1017

o
=
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10 refuse to extend to proceedings before them the guarantee of the right 1o use either French and English
by those subject to lh\:irjurisdiction.“2

As is evident from both Blaikie and Edwards, the doctrine of original intentions is often used
to argue for more narrow and technical interpretations of constitutional provisions. When the
Constitution is seen as a living tree, on the other hand, large, liberal, and progressive
interpretation is possible.

The Supreme Court quickly made it clear that this position applied not only to the aging
B.N.A. Act, but also to the Charter. As carly as 1984, the Court recognized that because it
is a constitutional document, the “living tree” metaphor applies to interpretation of the
Charter:

The Charier is designed and adopted to guide and serve the Canadian community for a long time. Narrow
and technical interpretation, if not modulated by a sense of the unknowns of the future, can stunt the growth
of the law and hence the community it serves.”

The age of the relevant document does not seem to be the determining factor in evaluating
the original intentions doctrine. Rather, originalism is philosophically incompatible with the
very nature of a constitution.

Originalism is particularly inappropriate when the provision being interpreted is part of
a constitutionally entrenched bill of rights, such as the Charter. A narrow and technical
originalist interpretation has the effect of constricting rights and freezing development.
Canadian courts are thus extremely resistant to originalism when questions of individual
rights are involved, as was the case in Edwards, Blaikie, and Skapinker.

This view was strongly articulated by the Supreme Court of Canada in the B.C. Motor
Vehicle Reference.” The Court had to decide whether “fundamental justice” unders. 7 of the
Charter was a merely procedural guarantee, or whether it had substantive content as well.
The Court was presented with evidence of legislative history, including a large amount of
testimony before the Special Joint Committee, and several witnesses including those actually
responsible for drafling s. 7 itself. There was unanimous agreement among these sources that
s. 7 was intended to encompass procedural justice only.

Justice Lamer, for the majority, concluded that while evidence of legislative history was
admissible before the Court, it was entitled to little weight. He articulates some of the
dangers inherent in originalist constitutional interpretation:

Another danger with casting the interpretation of s. 7 in tenms of the comments made by those heard at the
Special Joint Committee Proccedings is that, in so doing, the rights, freedoms and values embodied in the
Charter in effcct become frozen in time to the moment of adoption with little or no possibility of growth,

o Ibid. m 1028-29.

ks Law Society of Upper Canada v. Skapinker, (1984) 1 S.C.R. 357 at 366 [Skapinker). The question
concerned the interpretation of s. 6 of the Charter.

n Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486 {B.C. Motor Vehicle Referencel.



20 ALBERTA LAW REVIEW (2007) 45:1

development and adjustment to changing socictal needs. Obviously, in the present case, given the proximity
in time of the Charter debales, such a problem is relatively minor, even though it must be noted that even
at this early stage in the life of the Charter, a host ol issucs and questions have been raised which were
largely unforeseen at the time of such proceedings. 1f the newly planted “living tree” which is the Charter
is to have the possibility of growth and adjustment over time, care must be taken to ensurc that historical
malerials, such as the Minutes of Proceedings and Evidence of the Special Joint Committee, do not stunt its
growlh.75

The Court ultimately held that, contrary to the alleged intention of the drafiers, s. 7 of the
Chariter includes substantive as well as procedural justice.

Most recently, an originalist interpretation was rejected by the Supreme Court in the
Reference re Sume-Sex Marriage.” The argument was that the 1867 common law definition
of “marriage” as the union of one man and one woman to the exclusion of all others was and
remains entrenched in the Constitution Act, 1867, Thus, same sex-marriage is not possible
without a constitutional amendment redefining the word “marriage™ as it stands in the
Constitution. The Court rejected this argument;

The “frozen concepts™ reasoning runs contrary to one of the most fundamental principles of Canadian
constitutional interpretation: that our Constitution is a living tree which, by way of progressive interpretation,
accommodates and addresses the realities of modern life.... A large and liberal, or progressive, interpretation

ensures the continued relevance and, indeed, legitimacy of Canada’s constituting document.”’

It was decided that the meaning of the word “marriage” as used in the Constitution Act, 1867
must not necessarily retain its 1867 meaning. Like all other terms in the Constitution,
“marriage” ought 1o be interpreted with reference to the living tree doctrine.

There is no doubt then that the weight of judicial authority in Canada is against the
original intentions doctrine of constitutional interpretation and in favour of a purposive and
progressive medel of interpretation. The actual merits of progressive as opposed to originalist
interpretation will be dealt with more thoroughly later in this article.

C. THE FICTIONAL INTENTION OF THE DRAFTERS

Every original intentions argument is necessarily premised on the assumption that there
is a discernible original intention. While this assumption often remains unquestioned and
unsupported, it is sometimes argued that the intention behind s. 24(2) of the Charter is a
historically demonstrable fact. Thus, Paciocco claims that “[tJhe whole historical
development of s. 24(2) drives home the point that it was intended to be a compromise.”™
However, this article outlines that careful historical review demands a different conclusion.
It is a fiction to suppose that there is an actual single intention behind any section of the
Constitution. It is more accurate to describe any given constitutional provision as the

i Ihid. a1 509,

o 2004 SCC 79, [2004] 3 S.C.R. 698 [Same-Sex Marriage Reference).
fbid. at paras. 22-23.

Pacioceo, supra note 29 at 353.
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outcome of the tension between numerous interacting viewpoints, as part of a continual
process of evolution. This “evolutionary” description is especially applicable to s. 24(2) of
the Charter. The process that led to the wording of s. 24(2) was far too complicated and
controversial to pinpoint any underlying spirit. Describing s. 24(2) simply as “a compromise
provision,” while perhaps helpful in certain contexts, is a gross oversimplification of the
historical truth, and cannot be used to ground a criticism of the current jurisprudence,

Prior to the Charter, R. v. Wray™ set out the authoritative common law position on the
exclusion of improperly obtained evidence. The majority of the Supreme Court of Canada
overturned the Ontario Court of Appeal, and held that a trial judge has no authority to
exclude evidence on the basis that its admission would bring the administration of justice into
disrepute. Some discretion was recognized for a trial judge to exclude evidence in order to
ensure a fair trial. This was, however, defined extremely narrowly:

Itis only the allowance of evidence gravely prejudicial to the accused, the admissibility of which is tenuous,
and whosc probative force in relation to the main issuc before the court is trifling, which can be said 10
operale unlhirly.m

Otherwise, all relevant evidence is admissible, regardless of how it is obtained. Three judges
dissented, including Spence J., who held:

I am most strongly of the opinion that it is the duty of every judge to guard against bringing the
administration of justice into disrepute. That is a duty which lies upon him constantly and that is a duty which
he must always keep firmly in mind. The proper discharge of this duty is onc which, in the present day of
almost riotous disregard for the administration of justice, is of paramount importance to the continued life
of the state.™

Even at this early stage in the recognition of civil liberties in Canada, the Ontario Court of
Appeal and three justices of the Supreme Court of Canada opposed the common law’s radical
“inclusionary” position.

In Hogan v. The Queen,* the Wray decision was applicd by the majority to the Canadian
Bill of Rights* which did not contain an exclusionary provision but was completely silent on
the matter. Justice Laskin, however, delivered a powerful dissenting judgment:

The Canadian Bill of Righis ... does not embody any sanctions for the enforcement of its terms, but it must
be the function of the Courts to provide them in the light of the judicial view of the impact of that
enactment.... There being no doubt as 1o such denial and violation, the Courts must apply a sanction. We
would not be justified in simply ignoring the breach of a declared fundamental right or in letting it go merely
with words of reprobation. Moreover, so far as denial of access to counsel is concemed, [ see no practical

™ [1971) S.C.R. 272 [Wray).

®  Ibid. at 293.

' Ibid. at 304.

. [1975] 2 S.C.R. 574 {Hogan).

B RS.C. 1985, App. lIl [Bill of Rights).
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altemnative 10 a rule of exclusion if any scrious view at all is to be taken, as  think it should be, of this breach
of the Canadian Bill of Rights.™

The ideological tension as exemplified by Laskin J. was pervasive in the days leading up to
the enactment of the Charter. The Wray decision was the object of much academic
criticism, and at least four commissioned reports recommended a revision in this area of the
law of evidence. In 1969, the Canadian Committec on Corrections, chaired by Roger OQuimet,
advocated for a judicial discretion to exclude illegally obtained evidence. In exercising this
discretion, the courts were to take into consideration the seriousness of the breach and
whether admission would be unfair to the accused.® Likewise, the Law Reform Commission
of Canada in 1975 recommended a law that “[e]vidence shall be excluded if it was obtained
under such circumstances that its use in the proceedings would tend to bring the
administration of justice into disrepute” with consideration given to similar factors as
recommended in the Ouimet Report.®’” The Ontario Law Reform Commission* in 1976 and
the McDonald Royal Commission® in 1981 both recommended the adoption of an
exclusionary rule.

Itis also of interest that in the 1981 decision R. v. Rothman,”® Lamer J. held in dissenting
reasons that there was a residual discretion to exclude otherwise admissible confessions if,
having regard to the manner in which they were obtained, admission would “bring the
administration of justice into disrepute.”" Justice Estey and Laskin C.J.C. concurred on this
point.

There was onc commission, however, that did not follow suit. The Federal/Provincial
Task Force on Uniform Rules of Evidence® essentially recommended legislation that
replicated the ratio from Wray. This recommendation was set to become law by Bill S-33,
the Canada Evidence Act, 1982.” This 1ask force was largely composed of members of the
various governments involved. Many were Crown prosecutors, and none were members of
the criminal defence bar.*

Hogan, supra note 82 at 597-98.

A. Anne McLellan & Bruce P. Elman, *The Enforcement of the Canadian Charter of Rights and
Freedoms: An Analysis of Section 24” (1983) 21 Alta. L. Rev. 205 at 228, n. 98.

Canadian Commitiee on Corrections, Toward Unity: Criminal Justice and Corrections (Ottawa: Queen's
Printer, 1969) [Ouimet Report].

Law Reform Commission of Canada, Report on Evidence (Ottawa: Information Canada, 1975) at 22.
Ontario Law Reform Commission, Report on the Law of Evidence (Toronto: Ministry of the Attorney
General, 1976) a1 72.

Commission of Inquiry Concerning Certain Activities of the Royal Canadian Mounted Police, Freedom
and Security Under the Law, vol. 2 (Ottawa: Minister of Supply and Services Canada, 1981) at 1046-47.
e [1981] 1 S.C.R. 640.

o 1bid. at 698.

- Uniform Law Conference of Canada, Report of the Federal/Provincial Task Force on Uniform Rules
of Evidence, (Toronto: Carswell, 1982) at 174,

Bill §-33, An Act to give effect, for Canada to the Uniform Evidence Act adopied by the Uniform Law
Conference of Canada, received First Reading in the Scnate on 18 November 1982 and died in Second
Reading.

McLcllan & Elman, supra note 85 at 229, n. 108,
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It is not surprising that the first version of the proposed Charter contained a very limited
remedies provision, and was entirely silent on the issue of evidence exclusion. The Wray
status quo would have been maintained for the time being. In a later version of the proposed
Charter, there was an explicit reference to the admissibility of evidence contained in s. 26,
which would again maintain the #ray principles, though it would permit contrary legislation:

No other provision of this Charter, other than section 13 fthe protection against self-incrimination), affects
the laws respecting admissibility of evidence inany proceeding or the authority of Parliament or a legislature,
10 make laws in relation thereto,”

The Federal/Provincial Taskforce recommendations, the tabling of Bill S-33, and s. 26
of the first draft of the Charter demonstrate the great deal of resistence to alter the common
law’s inclusionary rule in any way. The strength of this opposition to change cannot be
underestimated,; it went against the recommendations of four independent commissions, the
arguments of numerous academics, and against the decisions of several distinguished jurists,
including Chief Justice of Canada Bora Laskin. The position of the government had to have
been well-considered at the very least; it can be fairly described as a deliberate refusal to
implement recommended changes.

Section 26 of this proposed Charter was the subject of a great deal of debate at the Special
Joint Committee on the Constitution of Canada Proceedings™ held in 1980 and 1981. Civil
liberties groups and others strongly opposed s. 26 and advocated for an entrenched remedy
provision to prevent a repeat of the Hogan and Wray decisions. The Canadian Association
of Crown Attorneys and the Canadian Association of Chiefs of Police among others
advocated otherwise. The various submissions to the Special Joint Committee illustrate the
profound ideological disagreement that existed at the time.

The Honourable Gordon Fairweather, Chairman of the Canadian Human Rights
Commission, stated:

1 have fussed and worried about the laws of evidence of this country for 15 years and it is grossly out of date
and | am shocked that Section 26 could appear in an otherwise pretty progressive document.

This concemn is with Section 26. This Section has obviously been drafted by those provincial ofticials who
wish to perpetuate outmoded laws of evidence. It should be re-cast. In its present form, it clouds all that part
of the [Clharter that deals with legal rights.

The Law Reform Commission and other professionals including scholars and practitioners will understand
the genesis of Section 26 and most will share my discomfiture at seeing itas part of a [Clharter of rights and
freedoms.”’

o Ihid. a1 207.

o Canada, Scnate and House of Commons, Special Joint Committee on the Constitution of Canadu
Praceedings, 32nd Parl. 1st sess., Nos. 1-57 (1980-81).

°’ Ibid. a1 No. 5:10 (14 November 1980).
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Professor Walter Tarnopolsky, President of the Canadian Civil Liberties Association,
delivered an impassioned plea to the Special Joint Committee:

Ordinarily one would expect that when a bill of rights sets out certain rights and freedoms, that a remedy
would be presumed. In other words, our courts would not be moved to assert there is a right unless there is
a remedy, but if | could take you back bricfly to the Supreme Court decision in the Hogan case, you will
know that the majority of our Supreme Court has not followed that kind of logical conclusion.

[WThat the Supreme Court then said was that they could not find in the Canadian Bill of Rights a reason to
override the long standing rule of evidence, that evidence if obtained even illegally is admissible if relevant.
Now, that, Mr. Chairman, we suggest is exactly what scetion 26 enshrines.... | cannot imagine a Bill of
Rights that we would want to hold up proudly in the world having that kind of a provision specifically
prolcctcd.'"‘

This position was supported by others, including Professor Joseph Magnet, Special Advisor
for the Canadian Jewish Congress, who stated before the Committee:

[T)he Hogan case in the Suprente Count, it recognized the violation of legal rights under the Diefenbaker Bill
of Rights, the court said: Well, we see no remedies clause here, we cannot grant a remedy.

[W]e think that 1o deal with problems like this, as well as the full panoply of rights which will be entrenched
in the {C]harter, that an enforcement clause is crucial, that the [Clharter would be hollow without iy

The National Association of Women and the Law presented similarly strong sentiments:

Section 26 as it reads now denies the application of the Charter 1o Jaws of evidence.... We note that this
section was apparently included to avoid the introduction of the poisoned fruit doctrine, i.e. that illegally
obtained evidence cannot be introduced in court against an accused.

First of all, we question whether the present law as it stands, that such evidence can be introduced, should
be allowed 1o stand. It is abhorrent that the law enforcement agencics do not have certain checks on them

to prevent them from gathering evidence illcgully.'m

These views were strongly opposed by the Canadian Association of Crown Counsels and
the Canadian Association of Chiefs of Police. Chief John Ackroyd of the Metro Toronto

Police appeared before the Commiittee to make submissions:

The Association agrees with [s. 26] as now written and would be strongly opposed to any change.

" Ihid. at 7:15 (18 November 1980).
e Ibid. at 7:99 (18 November 1980),
" Ihid, at 22:61 (9 December 1980).
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It is the understanding of the Canadian Association of Chicfs of Police that the Canadian Civil Libertics
Associntion has recommended, in effect, to the Committee that it adopt the United States Exclusionary Rule,
commonly known as the “Fruit of the Poisoned Tree.”

In the United States, this rule has proven to be the greatest single road block to effective and fair law

enforcement.

When murderers are set free because a police officer has made a minor mistake in the procedures he is

required to follow, does society really benefit?!!

The Police Association also took a strong general position against entrenching a bill of rights
in the Constitution at all.

The following argument was made by Mr. Robinson, MP for Burnaby, British Columbia:

How would you feel about a rule which would say that in certain circumstances that our court should have
a discretion to exclude evidence which has been obtained in a way that would bring the administration of
justice into disrepute. Not that there should be an automatic exclusion, but that the courts should at least have
a discretion 10 look at the way that cvidence has been obtained.'?

Mr. Roderick McLeod, Assistant Deputy Attorney General of Ontario made submissions
on behalfof the Crown Counsels Association, and responded to Mr. Robinson’s submission:
“[i]uis our submission that the court ought not to have that kind of discretion, because of the
very reasons that were examined ... in the Wray case not too long ago in this country, where
that very issue was the subject of considerable debate.™"”

Afier much negotiation, and submissions from the New Democratic Party and Progressive
Conservative Party of Canada, the present text of s. 24(2) was adopted.'®

Speaking to the meaning of the final version of the exclusionary remedy section, now s.
24(2), Don Stuart asserts:

That the government drafiers intended exclusion 1o be rare is crystal clear from the following exchange
during the Commiltee proceedings:

Senator Austin: Mr. Chairman, one question of Mr. Ewaschuk, could you provide the committee with
the gencral definition of the test “bring the administration of justice into disrepute?”. Is there a
general principle that you could articulate that would give us a dividing line?

9 thid. at 14:8 (27 November 1980),
9 tbid, at 14:19 (27 November 1980).
' Ihid. at 14:20 (27 November 1980),
19 Ibid. at 48:125 (29 January 1981).
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Mr. Ewaschuk: (Q.C., Dircctor Criminal Law Amendment Scction, Department of Justice) Well,
somebody told me today — | am on a task force to revise rules ol evidence — and Dr. Tollefson from
the Federal Department of Justice is the head of it and he says the test is as articulated by the former
Justice Black ol the United States, that the admission of this evidence would make me vomit, it was
obtained in such a reprehensible manner. I said to Dr. Tollefson, it might be a little tough wriling that
in, but that is the type of case, he is saying, where the conduct is very blameworthy, repugnant, very
reprehensible, what the police did in the circumstances and therefore although, and this is the other
argument, they had been lawbreakers allow another lawbreaker. an accused, to go free. Once it has
reached this certain level of reprehensibility, it should be excluded.'®*

This statement must be seen in its historical context, The government had a demonstrated
record of opposing change to the common law inclusionary rule. It is not surprising therefore,
that after a change was madc to the draft Charter because of outside pressure, the
government hoped that the exclusionary remedy would be rarely used. This can hardly be
described as an underlying “intention™ behind the section. Interestingly, Ewaschuk J., whom
Stuart quotes as the authoritative government voice, is currently a justice of the Ontario
Superior Court of Justice, and was recently asked by the defence counsel in a murder case
to recuse himself because of his reputation in the community for being biased in favour of
the Crown.'* Regardless, it is evident from the historical record as presented that the current
s. 24(2) was the product of a great amount of tension, the expression of numerous voices. It
is clear that the government was reluctant, to say the least, to accept anything other than the
Wrap regime for exclusion, and had to be virtually bullied into proposing s. 24(2). Section
24(2) is best described as an acknowledgment that the Charter should contain a remedy when
cvidence is obtained in violation of guaranteed rights. The courts are given the power to
exclude evidence when its admission would bring the administration of justice into disrepute.
The meaning of this vague phrase was deliberately lefi to the courts to develop in the
jurisprudence.

It cannot be legitimately argued that s. 24(2) was the expression of any single intention,
No discernible legal doctrine can be derived from the controversy leading up to the proposal
and enactment of the section. The comments of Lamer J. inthe B.C. Motor Vehicle Reference
are especially apposite:

[T]he simple fact remains that the Charter is not the product of a few individual public servants, however
distinguished, but of a multiplicity of individuals who played major roles in the negotiating, drafting and
adoption of the Charter. How can one say with any conflidence that within this enormous multiplicity of
actors, without forgetting the role of the provinces, the comments of a few federal civil servants can in any
way be determinative?

to¢ Don Swan. Charter Justice in Canadian Criminal Law, 3d ed. (Scarborough: Carswell, 2001) at 476,

The exchange itself can be found ibid. at 48:124.

Kirk Makin, “Ontario judge, lawyer trade recusal barbs; Defence atiempls to remove jurist, saying
‘reputation for unfaimess is well known™ The Globe and Mail (2 March 2005) A8. It is not being
suggested that the application had any merit, but is merely being put forward as anecdotal evidence:
someonce with this ideological reputation (regardless of how ill-founded it may be) is now potentially
seen as forming the “original intention™ behind s. 24(2) of the Charter.

s
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Were this Court to accord any significant weight 10 this testimony, it would in effect be assuming a fact

which is nearly impossible of proof, i.e., the intention of the legislative bodies which adopted the Charter.

In view of the indeterminate nature of the data, it would in my view be erroneous to give these materials
. .. iche 107

anything but minimal weight.

Even if the original intentions doctrine is presumed to be valid and is applied, no meaningful
original intention can be seen to be behind s. 24(2). The cardinal problem with originalism,
“is that it is not possible to be confident of the ‘intention of the framers’ or the ‘original
understanding’. This is caused by the fact that the process of constitutional amendment
engaged a large number of people. Of these people, who are to count as framers? Whose
original understanding or intention is important?”'® These observations most certainly apply
to s. 24(2) of the Charter. With this insight, it cannot be honestly maintained that there is a
discernible intention behind s. 24(2) capable of grounding a criticism of the now highly
developed Stiliman rule for the general exclusion of non-discoverable conscripted evidence.

D. PROGRESSIVE VS. FROZEN INTERPRETATIONS OF CHARTER RIGHTS

The original intentions doctrine is most ofien used to support narrow and technical
interpretations of constitutional provisions based on the fiction that there is a clear intention
behind the provision in question. Even if it is assumed for the sake of argument that there is
adiscernible original understanding, there is still no good reason why a court should consider
itself bound by that understanding. The original intentions doctrine has the effect of
inhibiting the healthy development of law by freezing into the Constitution a particular
interpretation that is not mandated by its clear language. Thus, the Supreme Court has held
that the interpretation of the Charter should be progressive and purposive, not originalist.
This same doctrine ought to apply to the interpretation of s. 24(2). In upholding the
exclusionary rule for conscriptive evidence, the majority in Stillman is faithful to these
interpretive principles.

A progressive interpretation allows the language of the Constitution to be continuously
adapting to new conditions and ideas. The Supreme Court set this out in Hunter v. Southam,
an early Charter case interpreting the s. 8 phrase “unreasonable scarch and seizure™:

A constitution ... is drafted with an eye to the future. lts function is to provide a continuing framework for
the legitimate cxercise of govemmental power and, when joined by a Bill or a Charter of Rights, for the
unremitting protection of individual rights and libertics. Once enacled, its provisions cannot easily be
repealed or amended. ltmust, therefore, be capable of growth and development over time to meet new social,
political and historical realities often unimagined by its framers. The judiciary is the guardian of the
constitution and must, in interpreting its provisions, bear these considerations in mind.'”

Hogg points out that, in fact, such an interpretation was the intention of the framers.

197 B C. Motor Vehicle Reference, supra note 74 at 508-509,
'**  Hogg, supra note 42, vol. 2 at 57-8.
1o [1984] 2 S.C.R. 145 at 155.
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What originalism ignores is the possibility that the framers were content to leave the detailed application of
the Constitution to the courts of the future, and were content that the process of adjudication would apply
the text in ways unanticipated at the time of draﬂing.' 10

Thus, the language of a constitution is often couched in general terms so as to enable suitable
interpretation by the courts, so that the values are adaptable to new ideas and circumstances.
This is perhaps why the claim of unfaithfulness to original intentions is linked with the claim
that a particular interpretation is not consistent with the plain meaning of the actual language
used."! The language of s. 24(2) is sufficiently vague to permit a number of possible
legitimate interpretations. Given the ambiguity of the language in s. 24(2), the Court should
and did in fact look at s. 24(2) with a progressive eye.

This is the crux of the intense dialogue between Sopinka J. and L’Heureux-Dubé J. in
Burlingham. Justice Sopinka iterates the rationale behind the exclusionary rule for
conscriptive evidence, noting that L’Heureux-Dubé J. “does not criticize the principle that
the admission of evidence that would render the trial unfair would bring the administration
of justice into disrepute™ but rather that it is only unreliable evidence that can render a trial
unfair and thus be automatically excluded.'"? Her approach appears “to be a close relative of
the rule in R. v. Wray,”'" a remark to which L’Heureux-Dubé J. took great exception.'
Justice Sopinka describes s. 24(2) jurisprudence as being in the process of “incremental
evolution.”"'* While remaining faithful to Collins, the Court must strike “the appropriate
balance between a restrictive versus a liberal exclusionary rule” and remain “faithful to the
values that the Charter protects.”''¢

E. THE NECESSITY OF A PROGRESSIVE INTERPRETATION OF SECTION 24(2)

The process of recognizing civil liberties and legal rights in Canada was slow and arduous.
Thirty years ago judges could be heard making statements such as, “even if he had been
knocked down and beaten and the blood sample extracted from him, it would be
admissible.... There is not the slightest doubt in my mind on that,”""” and, “the fact that a
statement was beaten out of a witness is irrelevant. The question, is whether or not that
statement is true.”""®

The existence of a constitutionally entrenched provision for the exclusion of illegally
obtained evidence was onc stcp among many in the right direction. By 1994, the majority of
the Supreme Court of Canada would say:

" Hogg, supra note 42, vo. 2 at 57-8 [footnotes omitted).

This is the claim made by McLachlin J., dissenting in Stillman, supra note 2 at paras. 2391Y.
Burtingham, supra notc 5 at para. 146.

" Ihid, at para. 147, Sopinka J.

" fhid ot para. 107,

" fbid. at para, 154,

"o fbid. per Sopinka J.

" R v Devison (1974), 10 N.S.R. (2d) 482 at 489 (C.A.), Macdonald J.A., quoting the trial judge.
"R v. Paguete (1975), 27 C.C.C. (2d) 145 at 148 (Ont. Prov. Ct.).

m
"
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{W]e should never lose sight of the fact that even a person accused of the most heinous crimes, and no matter
the likelihood that he or she actually committed those crimes, is entitled to the full protection of the Charter.
Short-cutting or short-circuiting those rights affects not only the accused, but also the entire reputation of
the criminal justice system. It must be emphasized that the goals of preserving the integrity of the criminal
justice system as well as promoting the decency of investigatory techniques are of fundamental importance

in applying s. 242"

The language of s. 24(2) is best seen as a general expression of a liberal principle which
gained gradual recognition in Canada, a principle which must continue to evolve with new
circumstances and ideas. Criticism which relies merely on the notion of an original intention
must, therefore, necessarily fail.

The virtue of a progressive doctrine of constitutional interpretation is that, though the
language of a constitution is for all intents and purposes permanent, the meaning attributed
to the language, the judicial intcrpretation, remains flexible and able to adapt to
accommodate new circumstances and new ideas. This feature of progressivism is particularly
important with respect to the interpretation of s. 24(2). Since the advent of the Charter in
1982, judges, lawyers, academics, and the Canadian public have developed a greater
knowledge and awareness of police investigatory techniques and the importance of the
practical functioning of the criminal justice system. This is in itself a justification for a
progressive interpretation of s. 24(2).

A major reason for this increase in knowledge and awareness is the very fact that Canada
now has a constitutionally entrenched bill of rights. Prior to the Charter, many aspects of
police investigation remained private as they were simply not relevant to trial court
proceedings. The introduction of mandatory Crown disclosure by the Supreme Court in R,
v. Stinchcombe' opened the doors to a myriad of possible issues for litigation in even the
most typical criminal trial. In addition, the very existence of the right to counsel under s.
10(b), protection from unreasonable search and seizure and arbitrary detention under ss. 8
and 9, and equality under s. 15 of the Charter permitted the litigation of issues which were
never-proven but long-suspected problems. The very nature of the s. 24(2) inquiry
necessitates a deep look at investigatory techniques and the pre-trial process. Thus, the
advent of the Charter in Canadian law has caused much change in the criminal trial process,
The practical impact that the Charter has had on the criminal process has not been ignored.
Justice Marc Rosenberg of the Ontario Court of Appeal notes that, “[i]t was perhaps
inevitable that the Charter of Rights would place a heavy burden upon the criminal courts.
The day to day business of the trial and appellate courts has shified from the determination
of guilt or innocence to the business of applying the Constitution.”"" There can be no doubt
that the Charter has constitutionalized the criminal investigative process. It is recognized as
a principle of law in Canada that the state cannot override the rights of its citizens in order

" Burlingham, supra note $ at para. 50, lacobucci J.

™ [1991] 3 S.C.R. 326. Anything in posscssion of the Crown that is not clearly imelevant or privileged
must be disclosed to the defence counsel.

2" The Honourable Marc Rosenberg, “The Impact of the Charter on the Law of Evidence in Criminal
Cases™ in Jamie Camceron, ed., The Charter’s Impact on the Criminal Justice System (Scarborough:
Carswell, 1996) 181 at 184,
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to perform criminal investigations and secure convictions. The ends in such situations do not,
as a matter of principle at least, justify the means.

Commentators differ drastically in their evaluation of the impact of the Charter, but none
doubt that there has indeed been an impact. Alan Young explains that there are two basic
schools of thought when it comes to the criminal process, and two corresponding views of
the Charter: “For some, the Charter has secured fair process and has trimmed the process
of some of its worst excesses, while for others, the Charter has done nothing more than
handcufT police forces who are already overburdened by a burgeoning crime rate and
significant legal restrictions on their powers.”'?

Herbert L. Packer has eloquently described the two schools of thought as “crime control”
and “due process” and has crafled corresponding metaphors for each. For the crime control
advocate, stopping crime is the foremost goal of the criminal justice system, and as such, the
fewer restrictions placed on the police, the better. Its metaphor is the assembly line:

‘There must be a premium on speed and finality. Speed, in tum, depends on informality and on uniformity;
finality depends on minimizing the occasions for challenge. The process must not be cluttered up with
ceremonious rituals that do not advance the progress of the case. Facts can be established more quickly
through interrogation in a police station than through the formal process of examination and cross-
examination in court.'?

The metaphor for “due process,” on the other hand, is the obstacle course. Individual rights
are emphasized, and abuses of state power are not to be tolerated. The underlying values “can
be expressed in, although not adequately described by, the concept of the primacy of the
individual and the complementary concept of limitation on official power.”'*

It is submitted that the inauguration of the Canadian Charter represented a long needed
recognition of due process and individual rights. The majority approach in and subsequent
to Stillman is an accurate reflection of these Charter values. It is a clearly articulated and
thoughtful response to the predominating “crime-control” mentality. Hence Sopinka J. and
Iacobucci J. make statements upholding the rights of all, even those accused of the most
heinous crimes. Justice L’Heureux-Dubé, on the other hand, argues that more serious
violations of rights are justifiable when a person is accused of more serious crimes. For her,
faimess means reliability, which is paramount. For the majority, faimess means a respect for
individual rights, and this is the paramount consideration.

If the Charter is a milestone in the recognition of individual rights, and if those rights are
to be taken seriously, then the crime control mentality is no longer tenable. This is not being
submitted merely as a matter of philosophy, but as a matter of practice. Such a view cannot
be honestly maintained in the light of current knowledge of the criminal process. There has

= Alan N, Young, “The Charter, the Supremic Court of Canada and the Constitutionalization of the
Investigative Process™ in Cameron, ibid, 1 at 1.

Young, ibid. a1 4, quoting Herbert L. Packer, The Limits of the Criminal Sanction (Stanford: Stanford
University Press, 1968).

W fbid,
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been recent judicial recognition of the existence of racial profiling'** and the existence of
systemic investigation problems.'”® The role of police in wrongful convictions has been
recognized in numerous public inquiries.'?” This area of the law, likc all others, is continually
evolving, and this process should not be inhibited. Seen in this light, originalism is a
particularly inappropriate doctrine to apply when attempting to interpret s, 24(2). Canadian
law should not recognize a *‘frozen-rights” approach in its criminal law. The implications of
such a doctrine are enormous. Accordingly, such an approach is universally regarded as
unacceptable in every other ficld of human rights law. There is no reason why the same
standards should not be applied when interpreting s. 24(2).

V. OPENING THE BACK DOOR TO CONSCRIPTIVE EVIDENCE:
ORBANSKI AND GRANT

The numerous concerns articulated in this article have come to light in the recent Orbanski
decision of the Supreme Court of Canada. The reasons of LeBel J. in this case are curious.
Despite the fact that the evidence in question was properly admissible even on a narrow
reading of settled jurisprudence, he admits the cvidence on a much wider basis by
establishing an essentially new test for the admission of conscriptive evidence without
addressing any of the underlying policy concerns. These reasons have been adopted by
Laskin J.A. of the Court of Appeal for Ontario in the case of R. v. Gran'** and the analysis
has been approved by Rosenberg J.A. in the case of R. v. Lotozky'* thus demonstrating their
potential sphere of influence.

A. THE “PLAIN MEANING” OF SECTION 24(2)?

Both Laskin J.A. in Granr and LeBel J. in Orbanski dismiss the Stillman test as being
clearly inconsistent with the “plain meaning™ and the “structure and the wording™ of's. 24(2).
Section 24(2), they say, demands a consideration of all the circumstances of the case. An
automatic exclusionary rule contradicts this language. This argument is not new and, in fact,
was proposed in the dissenting judgments in both Burlingham and Stillman. It was not
adopted by the majority of the court in both cases and was thus de facto rejected. In
Burlingham, L’Heureux-Dubé J. argucd that, “it runs counter to the inherently discretionary
nature of a s. 24(2) determination, which is to be made ‘having regard to all of the
circumstances’, to formulate rigid rules or presumptions for the exclusion or admission of
different kinds of evidence.™" Justice McLachlin criticized the Stillman majority’s
interpretation in a similar manner: “The approach that 1 suggest, as opposed to the majority's
approach, preserves the consideration of *all the circumstances” and the balancing of factors

B See R v S.(RD.J.[1997) 3 S.C.R. 484; R. v. Brown (2003), 64 O.R. 3d) 161 (C.A).

26 See R v. Calderon (2004), 188 C.C.C. (3d) 481 (Ont. C.AL) R v. Clayton (2005), 194 C.C.C.(3d) 289
(Ont. C.AL).

1T Seee.g. The Commission on Proceedings Involving Guy Paul Morin: Report(Torento: Ontario Ministry
of the Attomey General, 1998).

1% (2006), 81 O.R. (3d) 1 (C.A.) (Grant].

o (2006), 81 O.R. (3d) 335 (C.A.). A similar test is sct out as in Grant but it is obiter dicta.

Burlingham, supra note 5 at para. 89.
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for and against admission required by s. 24(2). It avoids the automatic exclusionary rule
eschewed by the framers of the Charter.”"'

The “plain meaning™ argument in this context is a clear red-herring. It is trite that “all the
circumstances of the case” should be considered when deciding whether to exclude evidence.
The majority in Stiliman simply articulated a forceful argument that in certain circumstances
it is nearly always the case that evidence ought to be excluded — circumstances where the
evidence is conscriptive. This proposition is supported by the following argument:

(1) Conscriptive evidence that is not discoverable affects the fairness of the
trial;
(2) Anything that affects the fairness of the trial must necessarily bring the

administration of justice into disrepute; and

3) Anything that brings the administration of justice into disrepute must be
excluded under s. 24(2).

Since this argument is valid and has been proposed (at least implicitly) by the majority of the
Supreme Court, it would seem that the onus lies on the dissenter to answer the argument by
establishing that at least one of the three premises are false. Both Laskin J.A. and LeBel J.
have simply rejected this argument out of hand, without providing any supporting reasons
whatsoever. The “plain meaning” argument simply by-passes the majority’s argument in
Stillman — it does not argue that any one of the three premises outlined above are false.'*
This can be established by examining the premises.

The first statement clearly has nothing to do with the language of the section — it is a
statement of fact which may or may not be true. Since the plain meaning argument is not
addressing the issue of whether or not this is true, that would be a policy question, but only
addressing the language itself, the argument does not attack this statement. The third
statement is identical to the language of the section and so cannot be attacked. The plain
meaning attack must thus pertain to the second premise. But the second premise is simply
another way of saying that there are certain “circumstances” which always bring the
administration of justice into disrepute, namely an unfair trial. Thus, even if all the other
circumstances are evaluated, it could not change the fact that an unfair trial brings the
administration of justice into disrepute. This is fatal, and cannot be alleviated. 1t does not
seem, then, that the majority approach is on its face incompatible with a plain reading of the
section. Indeed, the section is capable of many interpretations given its vague language:
McLachlin CJ.C, Cory, LeBel JJ., and Laskin J.A. all have potentially valid interpretations
on a “plain reading” of the language of the section. Thus a full interpretation of's. 24(2) must
go beyond the basic “plain meaning” of the language, and must determine which of all the
possible interpretations is best. This is ultimately a policy decision. In Stillman, the Court

(R3]
92

Stillman, supra note 2 at para. 258.

Both McLachlin and L’Heurcux-Dubé JJ. dispute at least the first premise of this argument, in their
decisions in Burlingham and Stillman respectively, on the grounds that the self-incriminatory nature of
conscriptive evidence does not necessarily affect trial faimess in the degree contemplated by the majority
in Stillman. Justices Laskin and LeBel do not even address the underlying argument.
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engaged in such a serious policy debatc and considered the numerous previous decisions,
academic criticism, and the input of numerous intervencrs. A decision was reached and the
rationale was clearly articulated. Presently, the common law principle of stare decisis applies
to the majority reasons in Sti/lman and the onus lies on those who wish to change or develop
the law to clearly articulate the reasons behind any change. This has not been done in either
Orbanski or Grant.

B. ORBANSKI: THE FACTS

The main issue in Orbanski is the scope of the admissibility of non-discoverable
conscriptive evidence. The Supreme Court in Srifiman stated unequivocally that where
evidence is classified as conscriptive and is not otherwise discoverable, it adversely affects
the fairness of the trial and must for this reason be excluded. This automatic exclusionary
rule is subject only to a rare exception: where the evidence was obtained through a minor or
technical Charter breach, it might not affect trial faimess and thus would not be
automatically excluded.

An RCMP officer observed Mr. Orbanski proceed through a stop sign without stopping
and then swerve on the road. The officer stopped him, approached the car, observed that his
eyes were glassy and detected the odour of alcohol on his breath. When asked, Orbanski
informed the officer that he had consumed one beer that night. He was then asked to step out
of the vehicle and perform some sobriety tests. He was told that the tests were voluntary and
that he could contact a lawyer immediately on a cell phone, but was not informed of the
availability of duty counsel. He declined to contact the lawyer, and performed the tests which
consisted of reciting the alphabet, walking in a straight line heel to toe while counting to ten,
and looking at the officer’s finger while the officer moved it in front of him. Being unable
to perform the tests, he was arrested for impaired driving. He was then transported to the
police station, fully advised of his rights to counsel, and was required to provide breath
samples. It was determined that his blood alcohol readings exceeded the legal limit and
Orbanski was also charged with driving “over 80.”'*

The majority of the Supreme Court determined that Orbanski was detained at the side of
the road when he was stopped by the RCMP thus triggering s. 10(b) of the Charter.
However, the request to perform sobricty tests and the questions about alcohol consumption
were found to be reasonable limits within the definition of's. 1. Thus, the appellant’s Charrer
rights were not violated and no s. 24(2) analysis was necessary. The results of the sobriety
tests were admissible, which provided the reasonable and probable grounds for the breath
samples, which were therefore validly obtained and also admissible.

"™ Orbanski, supra note 4 ot paras, 5-8. Orbanski and Elias were two very similar cases issued as (win
judgments by the Supremte Court of Canada. The facts in Edias will not be recounted beeause s, 24(2)
was not at issue. The majority did not need to analyze s, 24(2) beeause they found no Charier violation.
The dissent, which found a Charter violation, was bound by the Manitoba Court of Appeal’s decision
excluding the evidence under s, 24(2), beeause Elias was denied leave to cross-appeal that issue. It is
a strong inference that LeBel and Fish JJ. would have also admitted the evidence against Elias under s.
24(2) had leave been granied, This then would also have been a concurring judgment. As it stands, their
Jjudgment on Elias is in dissent; their judgment in Orbanski is concurring,
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C. THE ADMISSIBILITY OF THE EVIDENCE

Justices LeBel and Fish issued a concurring judgment on the matter of Orbanski. They
found that even though the police conduct was a violation of s. 10(b) which was not justified
under s. 1, the evidence obtained was admissible under s. 24(2). The s. 24(2) analysis is
interesting to say the least. However the reasons of LeBel J. are brief. The issue of exclusion
will therefore be examined in greater depth. It will be argued that even according to a narrow
reading of Cory J.’s own rcasons in Stillman, the evidence in Orbanski is admissible. Justice
LeBel however admits the evidence based on a much wider and unnecessary reinterpretation
of's. 24(2).

The evidence in question is the results of the sobriety tests, the statement to police
regarding alcohol consumption, and the subsequently obtained breath sample. The sobriety
tests and statement were illegally obtained in violation of s. 10(b): Orbanski was detained
and not advised of his right to contact duty counsel as required.'”* Since these formed the
grounds for a breathalyzer demand, the demand was made without a legal basis and the
breath sample therefore was also illegally obtained. This remains true despite the fact that
Orbanski was properly informed of his rights to counsel before the breath demand was made.
All the evidence was therefore illegally obtained; therefore, it is all subject to s. 24(2)
analysis.

Several facts should be noted, as they to militate in favour of inclusion:

+ Orbanski was immediately informed of his right to contact counsel (just not duty
counsel) and was offered a cell phone to do so. He understood and declined this
opportunity.

- Orbanski understood that it was his choice to do the sobriety tests and did them
voluntarily.

« Orbanski was fully and properly informed of his rights to counsel once the officer
formed grounds to demand a breath sample.

Consequently the entire Charter breach hinges on the fact that Orbanski was not informed
of his right to contact a free lawyer prior 1o undertaking to do what he knew to be a voluntary
sobriety test.

As a general rule, conscriptive evidence affects trial faimess. The right against self-
incrimination is a fundamental tenet of a fair trial. When an accused is conscripted into
giving evidence against himself, his right against self-incrimination is infringed, and that
essential element of a fair trial is violated.

34

R. v. Brydges, [1990] 1 S.C.R. 190. A poimt conceded by the Crown. This statement is according to
LeBel and Fish JJ. According to the majority, there was no Charter violation and the samples were not
illegal a1 all.
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It is hecause the accused is compelied as a result of a Charter breach to participate in the creation or
discovery of self-incriminating cvidence in the form of confessions, statements or the provision of bodily

samples, that the admission of that evidence would gencrally tend to render the trial unfair,'¥

However, it is established law that this general rule, “like all rules, may be subject to rare
exceptions.”'* There are procedures that are so unintrusive and routinely performed that they
are accepted without question by society and “[sJuch procedures may come within the rare
exception for merely technical or minimal violations referred 1o earlier.”'"” Two examples
are given: fingerprinting and breath samples. In the rare case where the conscriptive evidence
does not affect trial fairness due to the minor nature of the infringement, the court is to go
on to consider the second and third Collins factors.

Conscriptive evidence that is not otherwise discoverable is excluded as a general rule. The
only exception to this rule is where the admission of the evidence does not affect trial
fairness due to the minor or technical nature of the breach. It is to be emphasized that the
exception only arises where trial fairness is not impacted. When conscriptive evidence affects
trial fairness, as it usually will, there is no exception, and the evidence is automatically
excluded.

The possible existence of exceptional circumstances was reaffirmed in R. v. Feeney."™ In
obiter, Sopinka J. argued that fingerprints obtained in the context of incident to an unlawful
arrest are conscriptive evidence obtained in violation of s. 8 of the Charter: “Where,
however, the arrest is unlawful by reason of a technicality, the product of the search may be
admissible under s. 24(2) of the Charter.”'®® And later in the decision, Sopinka J. held that
statements provided to the police were obtained in violation of's. 10(b): *“The admission of
the statements thercfore would affect the fairness of the trial. Given that no exceptional
circumstances exist in this case, the admission of the conscriptive, non-discoverable
statements would render the trial unfair; thus the statements are inadmissible under s,
24(2).""*° While the statements were ruled inadmissible, there exists a distinct possibility that
exceptional circumstances can render conscriptive evidence admissible.

Such exceptional circumstances have been found in several cases. In R. v. Tremblay,""!
the constitutional violation was related to the accused’s own unreasonable and obnoxious
behaviour, and the accused actively obstructed the investigation. The illegal breath sample
was therefore admitted. In R. v. Mohl,'* the accused was so intoxicated that he was unable
to understand his right 1o counsel. The state of intoxication is a self-imposed impediment,
and was an element of the offence of driving “over 80.” A unanimous Supreme Court agreed,
without substantial recasons, that the breath evidence was admissible under s. 24(2). In R. v.

Stillman, supra note 2 at para. 73 [emphasis in original].
"o Ihid.

" Ihid. at para. 90.

M 11997) 2S.C.R. 13 [Feeney).

% Ibid. at para. 60.

% Ibid. al para. 65.

" {1987) 2 S.C.R. 435,

2 [1989] 1 S.C.R. 1389.
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Dewald,'” a breath sample was obtained illegally; however, the breach was technical and the
officer acted in good faith. Justice Sopinka held that the admission of the evidence did not
render the trial unfair and was therefore admitted. In R, v. Richfield,'* the Ontario Court of
Appeal noted in an obiter discussion that there is authority that breath samples (and other
conscriptive evidence) obtained through a minor breach of Charter rights may constitute an
exception to the automatic exclusionary rule for conscriptive evidence, and suggested that
trial judges apply all three Collins factors in such scenarios. Finally, in R. v. Vu,"* the British
Columbia Court of Appeal noted, again in an obiter discussion, that there is no absolute
prohibition on admitting conscriptive evidence. Thus, when a police officer trespasses to
knock on someone’s door with the sole intention of ascertaining their identity, even if there
is a s. 8 Charter violation and the evidence is classified as conscriptive, the breach
constitutes such a minimal interference with privacy that that the evidence ought to be
admitted.

There is ample authority that non-discoverable conscriptive evidence is nevertheless
admissible under s. 24(2) if the Charter breach is technical or minor. Trial fairness is not
affected in such circumstances, and subject to the other two Collins factors, its admission
would not bring the administration of justice into disrepute. This situation is rare, and is an
exceptional circumstance.

The evidence in Orbanski, though conscriptive, is arguably admissible on this basis. The
breach was technical and was quickly corrected. The initial violation which triggered the
breach was very minor, and was not a significant invasion of privacy or bodily integrity.
Orbanski acted voluntarily, there was no significant coercion, and the officer acted in good
faith. As Cory J. stated in Stillman:

[A] particular procedure may be so unintrusive and so routinely performed that it is accepted without
queslion by society. Such procedures may come under the rare exception for merely technical or minimal
violations referred toearlier.. .. Similarly, the Criminal Code provisions pertaining to breath samples are both
minimally intrusive and essential to contro! the tragic chaos caused by drinking and driving"'“’

The results of the sobriety tests and breath sample in Orbanski are a rare example of
admissible conscriptive evidence. This is acknowledged by LeBel J. in his reasons. However,
he overstates the case for admission, reasoning more widely than is necessary in the
circumstances. This combined with various other comments mark a departure from existing
s. 24(2) jurisprudence.

Justice LeBel begins by commenting that all the academic and jurisprudential commotion
that has arisen surrounding s. 24(2) is a result of an “attempt to read into the jurisprudence
of our Court the creation of an exclusionary rule in the case of conscriptive evidence.”"” He
says, later, “[n]either the reasons of Cory J. in Stillman nor a number of recent

W [1996] 1 S.C.R. 68.

' (2003), 178 C.C.C.(3d) 23 at paras. 14-18 (Ont. C.A.), Weiler J.A. with O'Connor A.C.J.O. and Abella
J.A. also on the panel (Richfield).

M 1999 BCCA 722, [1999] 133 B.C.A.C. 158.

Stiliman, supra note 2 at para. 90.

T Orbanski, supra note 4 at para. 87.
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pronouncements of our Court ... have gone that far.”"** Considerable importance is attached
to the nature of the evidence, and there is constant concern that conscriptive evidence
obtained in breach of a Charter right may affect trial fairness. “Nevertheless, while this part
of the analysis is often determinative of the outcome, our Court has not suggested that the
presence of conscriptive evidence that has been obtained illegally is always the end of the
matter and that the other stages and factors of the process become irrelevant.”'*

Justice LeBel cites three cases in support of this interpretation: R. v. Buhay," R. v.
Fliss,”" and R. v. Law.' In each, he argues, the Court reasoned that a s. 24(2) inquiry
involving conscriptive evidence remains a comprehensive intellectual process, which
involves the delicate and nuanced balancing of interests. Although exclusion often occurs at
the end of the process, all the Collins factors remain relevant, and “[t]he inquiry into the
admissibility of the evidence must reach the last stage so that it can be determined whether
the admission of the evidence would bring the administration of justice into disrepute.”'>*

The use of this authority to support this proposition is problematic. None of the cases
involve conscriptive evidence, and the Court did not attempt a detailed analysis of the issue.
The comments cited involving a delicate, nuanced, and balanced inquiry are simply quoted
out of context. The suggestion was never made that if evidence is classified as conscriptive,
a court must go on to consider the other branches of the Collins test. Justice LeBel, on the
other hand, holds:

The creation and application of a rule, based on a presumption that conscriptive evidence necessarily affects
the fairness of a trial, of almost automatic cxclusion whenever such evidence is involved might be viewed
as a clear and clfective method to manage aspeets of a criminal trial. Nevertheless, our Court has never

adopted such a rule, which could not be reconciled with the structure and wording of s. 24(2).'5"

Indeed, it “may be impossible to divorce the different stages of analysis, given the logical
and factual interplay between them in many cases.”'** These statements cannot be reconciled
with the doctrine as outlined in Stillman, where the opposite was clearly stated.

To summarize LeBel J.’s understanding of s. 24(2) analysis:

» [t is a delicate and nuanced inquiry involving the balancing of competing interests.

» The classification of evidence as conscriptive is important, and the court must remain
mindful of the impact such evidence has on trial fairness.

Y& fbid. at para. 93.

W Ihid,

130 2003 SCC 30, [2003]) 1 S.C.R. 631.
5 2002 SCC 16, |2002] 1 S.C.R. 535.
22002 SCC 10, [2002] 1 S.C.R. 227.
3 Orbanski, supra note 4 at para. 95,
3¢ Ibid. at para. 98.

5 Ibid. at para. 99.
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+ This is not, however, determinative. The three branches of the Collins test are
intertwined, and so a court must go on to consider the seriousness of the breach and the
effect on the repute of the administration of justice even when the evidence is classified
as conscriptive.

There is no recognition of the general rule that conscriptive non-discoverable evidence
affects trial fairness and is to be excluded without further consideration of the seriousness
of the breach or the effect on the repute of the administration of justice. This rule is subject
only to rare exceptions, where the breach is minor or technical, and only then will the court
go on to consider the other two Colfins branches. Justice LeBel claims to be simply restating
well-established principles; however, he does not grapple with the test as articulated in
Stillman.

Justice LeBel could have admitted the evidence under the “technical breach™ exception
to the conscriptive evidence rule as articulated in Stiliman. Instead, he chose to articulate an
essentially new test for the admission of evidence under s. 24(2), claiming that he was simply
re-articulating established points of law. This is particularly problematic given that they are
concurring reasons on a point not even addressed by the majority in that case. Obviously,
Supreme Court justices are free to disagree with precedent; this is how law develops. It is
suggested, however, that such disagreement ought to be done openly and always with strong
supporting reasons. When there are policy considerations, as there nearly always are, these
ought to be openly addressed and admitted. This is especially true in the context of a
concurring judgment because of the great potential 1o cause confusion in lower courts as to
the state of the law. Justice LeBel’s judgment in Orbanski has set the stage for a renewed
argument surrounding the admission of illegally obtained conscriptive evidence; however,
it has done so by opening a back-door as it were, giving lower courts a vehicle for taking a
position that would otherwise be extremely difficult to justify.

D. GRANT: INTERPRETING ORBANSKI

In the case of Grant, the Court of Appeal for Ontario has recently interpreted the reasons
of LeBel J. as an expansion of the s. 24(2) doctrine on conscriptive evidence. As
demonstrated above, the test set out by LeBel J. (in a concurring judgment) is significantly
different than the test previously set out by the majority of the Supreme Court for the
admission of conscriptive evidence. This means that in Ontario, at least, there is prima facie
binding authority for a test for the admission of conscriptive evidence that is different than
that test set out by the Supreme Court which is binding to the rest of the nation. In Grant,
after finding a Charter breach, Laskin J.A. turned his mind to the issue of exclusion under
s. 24(2) and held as follows:

[T]he revolver should be classified as conscriptive real evidence.

The question then becomes whether this conclusion ends the s, 24(2) inquiry. | do not think that it should,
or that itdoes in this case. [ think it is fair o say that up until now, trial and provincial appellate courts have
viewed the Supreme Court of Canada's jurisprudence on s, 24(2), especially Stifiman, as standing for the
proposition that conscriptive or derivative evidence affecting the faimess of the trial will be excluded in all,
or vintually all, cases without consideration of the other two Collins factors.
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This so-called “automatic exclusionary rule™, or near automatic exclusionary rule, has been the subject of
strong academic criticism and, respectfilly, does not seem faithful 1o the language of s. 24(2) itself, which
directs the court to consider “all the circumstances " bearing on the repute of the justice system.....

The most pertinent recent case is R. v. Elias; R. v. Orbanski, where, in concurring reasons, LeBel J., writing
for himself and Fish J., cautioned at para. 93 that the Court had not established a pure exclusionary rule for
conscriptive evidence....

It seems to me that this passage reflects three important propositions. Fiest, the admission of all conscriptive
evidence, including derivative evidence, will have some impact on trial faimess. Second, if we do not have
an automatic exclusionary rule for conseriptive evidence, then we must recognize that even though the
admission of conscriptive evidence compromises trial faimess, its admission will not always bring the
administration of justice into disrepute. And third, whether conscriptive evidence should be admitted will
depend both on the resulting degree of trial unfaimess and on the strength of the other two Collins factors,

Thus, before considering the other two Collins factors, | will focus on the criteria that might be used to asscss
the impact on trial faimess resulting from the admission of conscriptive evidence. Although there may be
others, two crileria that immediately come to mind are the potential elfect of the state’s misconduct on the
reliability of the evidence, and the nature of the police’s conduct that led to the accused's participation in the

production or obtaining of the evidence.'*

To summarize Laskin J.A.’s articulation of the s. 24(2) test:

€)) A near automatic exclusionary rule for conscriptive evidence is not tenable
because it is not faithful to the language of's. 24(2);

2) Even if the admission of conscriptive evidence impacts trial fairness it
does not necessarily bring the administration of justice into disrepute;

3) Thus, the other two Collins branches must be considered even with
conscriptive evidence that impacts trial faimess; and

4 The degree of impact on fairness depends on, among other things, the
reliability of the evidence and the nature of the police conduct.

There is no recognition of the general rule that conscriptive evidence generally impacts on
trial fairmess and that when trial fairness is impacted the administration of justice is
necessarily brought into disrepute. The only exception is when the breach is technical or
minor, and here trial fairness is not impacted at all. There is no recognition of the holding
that the cause of the unfairness is not the reliability of the evidence or the blameworthiness
of the police conduct, but the violation of the cornerstone right against self-incrimination: a
person cannot be compelled (conscripted) to produce evidence against himself at his own
trial if the trial is to be fair.

“6 Grant, supra noic 128 at paras, 48-53 [emphasis added, references omitted)].
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If Laskin J.A. has articulated the correct interpretation of Orbanski, then Orbanksi can
only be seen as contradictory to the reasons of Cory J. in Stitfman. The “reliability” approach
to evaluating the effect of conscriptive evidence on trial fairness is nearly exactly that
endorsed by L’Heurcux-Dub¢ J. in dissent in Burlingham, the very interpretation that
occasioned such vehement disagreement with Sopinka and Cory JJ. The Supreme Court of
Canada decided this issue directly in Stillnman and the doctrine proposed by L’Heureux-Dubé
J. was not accepted. Now, in a concurring judgment that was, strictly speaking, unnecessary
for the outcome of the case, LeBel J. has successfully opened a door that was securely and
deliberately shut by the Supreme Court over ten years ago. A more even-handed
interpretation of Orbanski is that it is to be confined to its facts: it is one example among
many of the exception to the conscriptive evidence rule of exclusion as articulated in
Stillman. Justice Laskin’s interpretation, however, effectively utilizes a brief minority
opinion of the Supreme Court of Canada, that of LeBel and Fish JJ. in Orbanski, to overrule
an established majority opinion, that of Cory J. in Stiflman, and establishes elements of a
rejected dissenting judgment, that of L’ Heureux-Dubé in Burlingham, as law in Ontario. If
this analysis is correct, theoretically there is still room to argue that Laskin J.A.’s judgment
in Grant is incorrect, In practice, however, lower courts will likely consider themselves
bound by his reasons; indeed, anecdotal evidence suggests that Grant has caused a
significant shift in the litigation of s. 24(2) in Ontario’s trial courts.'*” Moreover, given the
respected status of Laskin J.A. as a Canadian jurist, his reasoning is sure to be noticed across
Canada.

V1. CONCLUSION

The desire for reform of the law on s. 24(2) is no surprise. Indeed, it “is likely that few
Charter provisions have generated so much academic comment, conflicting jurisprudential
developments, media rhetoric, or just plain uneasiness as s. 24(2).”"** This is especially true
for the conscriptive/non-conscriptive distinction which imparts a virtually automatic
exclusionary rule into s. 24(2). However, such reform ought to be undertaken in an honest
and principled fashion. There is a legitimate philosophical position that informs the Stil/man
approach to conscriptive evidence, and Cory J. set this out in detail in his reasons. Likewise,
there is a strong argument 10 be made that the “fair trial dichotomy” is bad criminal law
policy. If this issue is to be revisited, the Supreme Court of Canada has an obligation to
outline the policy reasons that underlie its decision, admit that a change is taking place, and
explain why such a change is necessary.

Academically honest reasons are a satisfying occurrence, even when one does not agree
with them. Consider the following statements:

T See el Rv. Han, 2006 ONCJ 426, 71 W.C.B. (2d) 729 at para, 29; R. v. Chen, 2006 ONCJ 419, 71
W.C.B. (2d) 737 at para. 33; R. v. McMurray (2006), 38 M.V.R. (5th) 15 at para. 26; R. v. Piney, 2006
ONCJ 380, 71 W.C.B. (2d) 154 at 31; R. v. Peglar, 2006 ONCJ 207, 70 W.C.13. (2d) 201 at para. 61:
“The decisions in Orbanski und Grant have served to validate a more recent judicial shilt in its approach
10 the exclusion of conscriptive cvidence.” See also R. v. Shepherd, 2007 SKCA 29, [2007] 4 W.W.R.
659 for an opinion opposing the application of Grani and Orbanski.

Orbanski, supra note 4 at para. 87,
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[ W]e should never lose sight of the fact that even a person accused of the most heinous crimes, and no matter
the likelihood that he or she actually committed those crimes, is entitled to the full protection of the Charter.
Short-cutting or short-circuiting those rights affects not only the accused, but also the entire reputation of
the criminal justice system. [t must be emphasized that the goals of preserving the integrity of the criminal
justice system as well as promoting the decency of investigatory techniques are of fundamental importance

in applying s. 24(2).'”

If the exclusion of this evidence is likely to result in an acquittal of the accused as suggested by L Heureux-
Dubé J. in her reasons, then the Crown is deprived of a conviction based on illegally obtained evidence. Any
price 10 society occasioned by the loss of such a conviction is fully justificd in a free and democratic society

which is govemed by the rule of Jaw.'*

Such candour is always to be expected, but is rarely delivered.

The policy discussion surrounding s. 24(2) is necessarily complex: as such, a detailed
analysis will not be attempted here. There may very well be good reasons, logical,
philosophical, or otherwise, to redevelop portions of the doctrine surrounding s. 24(2). It is
clear, though, that this renewal must not be done in the name of the “original intention”
behind s. 24(2). A progressive interpretation of aggressive exclusion is necessary in order to
ensure that Charter values are recognized in the Canadian criminal justice system.

When embarking on the necessary analysis of legal policy. the virtues of progressive and
liberal Charter interpretation must not be made subservient to confusing notions of original
intentions or plain meaning. Stillman is consistent with the “plain meaning” of s. 24(2).
Arguments against Stiflman cannot therefore be based on a plain meaning attack with no
examination of the underlying policy concerns. The Supreme Court of Canada, ifit is indeed
to change its s. 24(2) doctrine, ought to honestly and thoroughly address the policy issues at
hand. As the Orbanski decision demonstrates, it is tempting and easy to incrementally
overrule Stillman in the name of the intention and plain meaning of the section without ever
dealing with its core argument.

If the Supreme Court is eventually to endorse a less exclusionary regime, thorough reasons
ought to be provided so that the Canadian community can know in reality what philosophy
is the impetus for change. The police are either assumed trustworthy until proved otherwise,
or their power is viewed with skepticism. The rights of the individual are cither paramount,
or they are often trumped in the name of the majority. Is aggressive prosecution resulting in
conviction necessary for justice to be done? Or must the justice system itself refuse to
condone illegal state activity, even at the cost of a conviction? Which method best serves the
interests of justice in the end? It is no secret that a civil libertarian world view underlies the
Stiliman approach 1o s. 24(2). It is a view that has been frequently and powerfully argued;
it is an argument that demands a response. The majority in Stiflman sees the right against
self-incrimination as paramount and therefore central to a fair trial. This right is impugned

. Burlingham, supra note 5 at para. 50, lacobucci J.

10 Feeney, supra note 138 at para. 83, Sopinka J.
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when the illegally obtained evidence is conscriptive and not otherwise discoverable; its
admission would render the trial unfair, and unfair trials bring the administration of justice
into disrepute. The articulation of the law in Orbanski and Grant must fail because neither
case meaningfully responds to the important policy issues at stake. The Stillman doctrine is
simply rejected out of hand and its underlying rationale is entirely ignored. The doctrine as
developed is not perfect; there may be many valid reasons why it ought to be revisited and
changed. If courts arc to embark on such a mission, however, intellectual honesty demands
that the new doctrine be thoroughly supported by policy considerations that are fully
articulated. It is tempting but unprincipled to initiate a s. 24(2) revolution incrementally
without explaining why the decision reached by the majority in Stiflman ought to be
modified.



