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LITIGATING SHUT-IN FOR LACK OF A MARKET:
A COMMENT ON STEWART ESTATE V. TAQA NORTH L TD.

WAYNE RENKE'

Typically an Alberta freehold petroleum and natural gas lease continues for a defined
period or “primary term”) and so long thereafter as|eased substances are produced from the
leased lands or the lessee satisfies specified lease conditions. In exchange for the lessee’s
rights to explore for and produce leased substances, the lessor receives a royalty. This
arrangement works satisfactorily, for the most part, when leased substances are produced.
Circumstances, though, may disincline thelesseeto produce and incline the lesseeto shut-in
awaell, particularly when thewell is productive of natural gas. For example (especialy if the
well isinanew or little-devel oped | ocation), pipelinesmay haveto be constructed, there may
be no nearby pipeline system to connect to, or there may be no readily available processing
plants. Purchase contracts must be secured.” Unlike oil, natural gas cannot simply betrucked
to another location for disposition. The most convenient means for storing the natural gas
pending changed circumstances may beto leave it in the ground. To preserve both a lease
and itsfinancial viability, alessee may seek to rely on lease provisions permitting awell to
be shut-in and for the lease to be continued on the payment of shut-in royalties. A lessee
would favour an expansive approach to shut-in provisions. In contrast, a lessor would
understandably prefer to receiveroyaltieson actual production (which presumably would be
greater than shut-in royalties) or to have the lease terminate so that a lessee with a more
aggressive or economical approach to production could be found. A lessor would favour a
restrictive approach to shut-in provisions.

This conflict between the interests of lessees and lessors relating to contractually
justifiable shut-in lies at the heart of Justice Barbara Romaine’ s decision in Sewart Estate
v. TAQA North Ltd.? Many leases entered into in the 1960s and 1970s employ language
similar to the leases considered in Sewart, so the case will affect the rights of many lessors
and lessees.?® Justice Romaine's decision is also valuable as a thorough canvassing of the
seguence of issues that must be confronted in shut-in litigation and has the virtue, in my
estimation, of landing correctly onthekey legal issues (other than alimitations period issue).
The decision illuminates the challenges faced by lessees and particularly lessorsin shut-in
litigation.

Justice of the Court of Queen’s Bench of Alberta. Professor Emeritus and former Vice Dean, Faculty
of Law, University of Alberta. This comment was submitted prior to appointment.
1 Eugene Kuntz, Kuntz, A TreatiseontheLaw of Oil and Gas(Cincinnati: Anderson Publishing Co, 1990)
vol 4 at 3; WL Summers, The Law of Oil and Gas: With Forms, 3rd ed (St Paul, Minn: Thomson/West,
2006) vol 2 at 302; John S Lowe, Oil and Gas Law in a Nutshell, 4th ed (St Paul, West Group, 2003)
at 262.
2 2013 ABQB 691, 576 AR 57, Romaine J[Stewart]. The appeal of this case was heard in September
2014. The application of the Freehold Petroleum and Natural Gas Owners Association (FOA) for leave
to intervene in the appeal was denied (2014 ABCA 222, 577 AR 57, Rowbotham JA [Stewart
Intervention Decision]), as was the application for leave to intervene by Wheatland Farming Co Ltd
(2014 ABCA 296, [2014] AIJN0 980 (QL), Martin JA [Wheatland Intervention Decision]). Wheatland,
it appears, has commenced its own action in the Court of Queen’s Bench respecting its mines and
mineral rights (Wheatland Intervention Decision, ibid at para 7).
Sewart Intervention Decision, ibid at para 6 (referring to the affidavit of David Speirs, adirector of the
FOA).
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After (1) reviewing the basic facts of the case, thiscomment will consider its main issues:
(I1) whether a declaration that certain leases had terminated could be granted without
purported assignees of the lessor being before the Court; (111) whether any of the plaintiffs
claims were barred by estoppel, acquiescence or laches, or through the operation of the
Limitations Act;* (1V) theinterpretation of the applicable shut-in clauses and whether, onthe
evidence, the conditionsfor shut-in were satisfied; and (V) if theleasesterminated the cause
or causes of action for which the defendants would be liable and the appropriate measure of
damages.

. BAsSIC FACTS

The action concerned a section of land near Crossfield, Alberta, north of Calgary: section
25, township 27, range 1, west of the fifth meridian (the Lands). The relevant surface and
mines and minerals rights were held in freehold.® The northwest, southwest, and southeast
guarter sections were each the subject of separate oil and gas leases; the northeast quarter
section contained two separately leased parcels (cumulatively, the Leases). The L easeswere
granted in the 1960s and were duly protected by caveats. The plaintiffs were the registered
owners of the Lands and parties claiming under Leases, as well as parties interested under
atop lease (the Top Lessee Plaintiffs). The defendants were resource company successors
to the original lessees (the Defendants).®

Each Lease had a10-year primary term and provided for continuation on production.” The
Lands overlay natural gas-bearing formations. In accordance with Lease terms, the Leases
were duly pooled by agreement to achieve the requisite drilling spacing unit for natural gas.
Upon pooling, production from or shut-in royaltiesrelating to awell on pooled Landswould
sustain all the pooled Leases. A well was drilled on legal subdivision 7 in the southeast
guarter section of the Landswithin the primary term of the Leases (the 7-25 Well). The 7-25
Well encountered two productive formations — the Basal Quartz and the Crossfield.? The
Basal Quartz was shallower and sweet; the Crossfield was deeper and very sour. The 7-25
Well was initially completed in the Basal Quartz, from which it produced commencing in
March 1971.

The Landswerelocated inaprolific drilling area.® Because of competitive drainage from
the Basal Quartz, it was decided that the 7-25 Well would be recompleted in the Crossfield
formation. The 7-25 Well was completed in this formation and produced natural gas from
March 1981 until July 1995. For reasons to be elaborated below, the 7-25 Well was shut-in
from the end of July 1995 until January 2001. In early 2001, the 7-25 Well was again
recompl eted inthe Basal Quartz and produced from February 2001 to 13 January 2011, when

4 RSA 2000, c L-12.

5 Stewart, supra note 2 at paras 5-7.

6 Justice Romaine summarized the leasehold interestsin Appendix A of her decision: ibid, Appendix A
(see also paras 22-45).

7 Ibid at paras 8-21.
8 See Alberta Energy Regulator, Table of Formations, Alberta (June 2013), online: <www.aer.cal/
documents/catal og/ TOF.pdf>.

o SeeKallisto Energy Corp: Applicationfor a\Well Licence—Crossfield East Field (23 July 2013), 2013
ABAERO013, online: AlbertaEnergy Regul ator <www.aer.ca/documents/decisions/2013/2013-ABAER-
013.pdf> [Kallisto].
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it was shut-in to comply with an injunction. It appears that the 7-25 Well’ s reinvigorated
production was actually from a neighbouring commercial gas storage unit.*

Each of the registered owners of the Lands granted atop lease to Freehold Solutions Inc.
(FSI), whichin turn created 1088924 Alberta Ltd. (108). FSI assigned itstop leasesto 108.
FSI, 108, and Timothy Bowes, president of FSI and 108, were Plaintiffs. Each top |lease was
to take effect only on the termination of the existing leases.™ As part of the top lease
arrangements, FSI agreed to pay legal costsfor thelitigation. It would split damageswith the
other Plaintiffs on afifty-fifty basis.?

Theaction raised no delay rental or “drilling over” issues.®* Thevalidity of the Leaseswas
not challenged on the basis of royalty or shut-in royalty calculations, payees, or payment
timing. The central issue was whether the L eases had terminated because of the 1995-2001
shut-in. Before addressing thisissue, Justice Romaine considered whether, given the parties
beforethe Court, adecl aration respecting the termination of certain Leases could be granted,
and whether all or any part of the claims were barred through the passage of time, the
plaintiffs conduct, or both.

1. PARTIESREQUIRED FOR A DECLARATION

Theissue of the proper partiesrequired to support adeclaration involvesthe audi alteram
partem (“hear the other side”) principle: no one should be condemned unheard.** That
principle, one of simple fairness, should apply whenever recourse is had to a state-based
procedure that would affect others' rights and interests.

The difficulty faced by certain plaintiffs in Sewart was that, on the evidence, their
interestswere legally intertwined with other persons’ interests, but those other personswere
not partiesto the litigation. The absence of interested partiesis not acommon trial problem,
since partiesissues aretypically sorted out beforetrial or at |east before judgment. If at trial
aparty can point to evidence supporting the conclusion that the proper determination of an
opponent’ sclaimfor relief requiresthe participation of another personwhoisnot aparty, the

10 Stewart, supra note 2 at para 21; ibid at paras 15, 33.

1 Stewart, ibid at paras 6, 54-74, 99, 102-104.

2 Ibid at para 686. As for the Top Lessee Plaintiffs, very briefly: 108's pleadings claimed damages for
trespass, conversion, and unjust enrichment. Justice Romaine accepted that 108 had a sufficient interest
to support standing for a declaration of Lease termination. However, since 108 had no possessory
interests it lacked status to advance claims for trespass or conversion, and because it held only a
contingent interest, it had no claim for unjust enrichment, which was conceded at tria (paras 105, 176-
82). 108 made an alternative claim based on “loss or delay in being able to take possession of the lands
and produce |eased substances’ (para 179). Because the top leases would not comeinto effect until the
original leases had been terminated and that determination had not been made, 108’ s rights to proceed
with development had not been impaired (paras 179-80). The Defendants counterclaimed against 108
and Bowesfor (inter alia) champerty and maintenance (para681). The success of these claimsdepended
on showing that 108 and Bowes had no legitimate interestsin the litigation. Justice Romaine dismissed
these claims on the grounds that under the top leases 108 and Bowes had a sufficient “commercial
interest,” stating: “ Concernsabout any impropriety intheir roleinthelitigation can be addressed through
the mechanism of costs” (para 690).

3 That is, there were no contentions that the Leases terminated during the primary terms because delay
rental wasnot paid, paid late, paid toincorrect persons, paidintheincorrect amounts, and no contention
that the leases terminated because of lack of production before the end of the primary term.

14 Seee.g. A(LL) vB (A), [1995] 4 SCR 536 at para 27; Canadian Union of Public Employees, Local 301
v Montreal (City), [1997] 1 SCR 793 at para 73; Winnipeg Child and Family Servicesv KLW, 2000 SCC
48, [2000] 2 SCR 519 at para 115.
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opponent must discharge the burden of establishing that the appropriate parties are indeed
beforethe court. Otherwise, the court cannot rule onthe opponent’ sclaim.*® Thegeneral rule,
according to the Court of Appeal, isthat “all parties to a contract must be before the court
to enable it to fully adjudicate the issues in question”:*®

The purpose of this rule is to ensure: (i) no injustice is done to any party to an action or other interested
persons; (ii) the parties are not prejudiced by not having all proper parties beforethe court; (iii) al interested
partieswill be bound by the decision so thereisno risk of subseguent proceedings by persons not beforethe
court and thus avoid the need for multiple suits; and, (iv) the court will be able to effectively adjudicate all
issuesinquestion.... Thecourt must be* perfectly certainthat noinjusticeisdone, either to the partiesbefore
it, or to others who are interested in the subject matter” X

Inthiscase, without the participation of the non-parties, the relevant | ease termination i ssues
could not be properly adjudicated. Giventhe multipleinterestsand skeinsof rightsand duties
swirling around patches of ground from which oil or gas are produced, particularly when
lessor and reversionary interests are held separately, this case serves as a good reminder to
identify and manage potentially relevant claims before proceeding too far in litigation.

Theparties' issueconcerned plaintiffswhoweresuccessorsininterest to Merville Stewart
- Jerome Development Limited (JDL) and agroup of individual heirs (together, the Jerome
Group Plaintiffs).”® Mr. Stewart had been the registered owner and original lessor of the
south parcel in the northeast quarter section and the southeast quarter section of the Lands
(the Stewart Lands). Scurry Rainbow OQil Limited was the named lessee in both |eases (the
Scurry Leases). In March 1972, Mr. Stewart transferred an undivided 50 percent of his
interest in the northeast quarter section to JDL retaining the other 50 percent, which later
passed by inheritanceto theindividual heirs(the Stewart Heirs). InMarch 1972, Mr. Stewart
also transferred all of hisinterest in the southeast quarter section to JDL.*°

Had these been the only dispositions of the Stewart L ands, the claims of the Jerome Group
Plaintiffs could simply have been considered on the merits. The evidence, however, wasthat
on 1 March 1977, Mr. Stewart assigned hisrights aslessor under the Scurry L easesto Snell
Farms Ltd. (Snell Farms).?° Notice of the assignments was duly provided to the appropriate
lessees and assignees, and royalties were paid to Snell Farms. In June 1982, Snell Farms

s Sewart, supra note 2 at paras 109, 120, 122; Alberta (Treasury Branches) v Ghermezian, 2000 ABCA
228,266 AR 170 at paral15[Alberta (Treasury Branches)]; Looker vImperial Oil Limited, [1944] OWN
167 at 169 (H Ct J), Conant M [Looker]; see also Coulson v Secure Holdings Ltd (1976), 1 CPC 168 at
paras 16-17 (Ont CA) [Coulson].
1 Alberta (Treasury Branches), ibid. Thisapproachisconsi stent with section 8 of the Judicature Act, RSA
2000,c J2,s8:
The Court in the exercise of itsjurisdiction in every proceeding pending before it has power to
grant and shall grant, either absolutely or on any reasonable terms and conditions that seem just
to the Court, all remedies whatsoever to which any of the partiesto the proceeding may appear to
be entitled in respect of any and every legal or equitable claim properly brought forward by them
in the proceeding, so that asfar as possible all mattersin controversy between the parties can be
completely determined and all multiplicity of legal proceedings concerning those mattersavoided.
For some historical observations concerning the linkage of the Judicature Act and the Alberta Rules of
Court, Alta Reg 124/2010, see Carmacks Construction Ltd v Beaumont (Village) and Pentagon
Industries Ltd (1981), 30 AR 328 at paras 9-26 (QB).
17 Alberta (Treasury Branches), supra note 15 at para 15 [citations omitted)].
18 Stewart, supra note 2 at paras 33, 85-87.
19 Ibid at paras 33-35, 86-88.
2 Ibid at paras 77, 90-94.
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changed the royalty payee to Wheatland Farming Co. Ltd. (Wheatland), which thereafter
received royalty and shut-in royalty payments.? Mr. Stewart died in 1984. None of the
Jerome Group Plaintiffsreceived royaltiesfrom the Scurry L eases, nor did they, for some 35
years, register complaints respecting their lack of receipt of royalties. On this evidence, the
Defendants had successfully raised theissue of whether parties other than the Jerome Group
Plaintiffs had interestsin the Scurry Leases. Critically, neither Snell Farms nor Wheatland
were parties to the action.

The non-participation of Snell Farms and Wheatland created this problem: there is a
distinction between lessor rights under alease and reversionary interests in land subject to
alease.” If Snell Farms and Wheatland were lessors by assignment, they (and not the Jerome
Group Plaintiffs) would have the right to decide whether or not to claim that the Scurry
L eases had terminated. The Jerome Group Plaintiffs would be reversionary interest owners
only. They would haveinterestsintheleasevalidity issue (that is, they would havefull rights
to the mines and minerals if the Leases terminated), but they would not have the only
interests at stake. Further, defencesto lease termination could potentially be advanced based
on the conduct of Snell Farms and Wheatland as lessors. The evidence then supported live
issues respecting whether the validity of the Scurry Leases could be determined without the
participation of Snell Farms and Wheatland.

Therewould have been no procedural impediment to adding Snell Farms and Wheatland
as parties prior to the close of pleadings™ or after the close of proceedings, on Court order.?
Instead, the strategy pursued by the Jerome Group Plaintiffs was to attempt to demonstrate
that Snell Farms and Wheatland could not have interests in the Lands, either at all or
recognizable in this action, so their absence was of no legal consequence. In aid of this
position, the Jerome Group Plaintiffs made a late application to introduce fresh evidence
concerning “new developments” involving Snell Farms. This application was subsequently
abandoned.?® The Jerome Group Plaintiffs further deployed a large array of arguments to
remove Snell Farmsand Wheatland from legal consideration. The arguments, broadly, were
asfollows: (1) that Snell Farms and Wheatland could not have received any interests from
Mr. Stewart; (2) (if they could) the evidence did not support afinding that Snell Farms and
Wheatland were valid assignees of lessor interests; (3) (if they could and did receive
interests) any interests that Snell Farms or Wheatland may have had were lost through the
operation of the Land Titles Act;? and (4) (if they could and did receive subsisting interests)
the Defendantswere not entitled to rely on any rightsheld by Snell Farms or Wheatland. The
Jerome Group Plaintiffslost onall counts, and deservedly so. Thefundamental difficulty was
that the Jerome Group Plaintiffs could not find away to immunize themselvesfrom the Snell
Farms and Wheatland claims without implicating the rights of Snell Farms and Wheatland.
That is, the problem of absent parties recurred in the arguments advanced to show that that
therewas no problem of absent parties. Inyet other words, the Jerome Group Plaintiffscould

2 Another company, Fairholm Development, al so appearsto have been aroyalty payee, but thismatter is

not pursued in the reasons (ibid at paras 75, 81).

2 Ibid at para125.

= See Alberta Rules of Court, supra note 16, r 3.70(1).

2 Ibid, r 3.74(2), unless “ prejudice would result for a party that could not be remedied by a costs award,
an adjournment or the imposition of terms” (ibid, r 3.74(3)).

= Stewart, supra note 2 at paras 112-15.

% Land Titles Act, RSA 2000, c L-4.
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not succeed without begging the questions respecting the interests of Snell Farms and
Wheatland. Justice Romaine properly concluded that shecould not be* perfectly certain” that
Snell Farms and Wheatland had no relevant rights or interests.

If Mr. Stewart had transferred all of hisinterestsin relation to the Stewart Landsto JDL,
no interestswould have been left to assign to Snell Farms— nemo dat quod non habet. The
difficulty wasthat the evidence supported the conclusionsthat Mr. Stewart transferred only
his reversionary intereststo JDL and assigned hislessor interests to Snell Farms. Theissue
of what was transferred to JDL and what was left for Snell Farms could not be resolved
absent the participation of Snell Farms and Wheatland.?” Moreover, the nemo dat argument
would not avail respecting the 50 percent undivided interest not transferred by Mr. Stewart
to JDL.

Ontheevidential issues, Justice Romaine held that the burden of proving that Snell Farms
and Wheatland held valid assignments did not rest on the Defendants. The Defendants had
discharged their burden by showing that Snell Farms and Wheatland were “interested
parties’; that is, they had litigable claims respecting their assignments. The Jerome Group
Plaintiffs then had the burden of establishing that they, and not Snell Farms or Wheatland,
hadtheonly relevant interestsinthe Stewart L ands.?® The Jerome Group Plaintiffs contended
that the evidence relating to the assignments was i nadmi ssible.?® Justice Romaine found that
certain correspondence relevant to the giving of notice of the assignments (* corroborative’
or circumstantial evidence) was admissible through exceptions to the hearsay rule®* The
claimthat the assignmentsthemsel ves were hearsay was based on amisapprehension. These
were not records sought to be admitted as proof of the truth of their contents, as if the
documents were asserting factual propositions; rather, the assignments were documents
purporting to havelegal effects according to their terms (the documentswere“verbal” — or
better, “legal” — acts, relevant because the words were used, not because the words were
conveying facts).® The real issue for this evidence was not its admissibility but its
interpretation. But again, absent the participation of Snell Farms and Whestland, the
interpretation issue could not be determined.*

The Jerome Group Plaintiffs Land Titles argument was intriguing and their strongest
weapon. The argument turned on the failure of Snell Farms and Wheatland to caveat their
interests. The argument was that the Stewart Heirs and later JDL, which became registered
owner of all of the Stewart Lands beforetrial, took title free from any unregistered interests
of Snell Farms and Wheatland. If the register governed, the Jerome Group Plaintiffs were
freefromthe claimsof Snell Farmsand Wheatland. That is, the Land Titles argument would

27

Stewart, supra note 2 at paras 124-28.

= Ibid at paras 119-23.

» Ibid at paras 148-51, 157-63.

%0 Ibid at paras 148-51.

s SCasey Hill, David M Tanovich & LouisP Strezos, McWilliams' Canadian Criminal Evidence, 4th ed
(Toronto: Thomson Reuters, 2012) (loose-leaf updated 2012, release 26), ch 7 at 32; Alan W Bryant,
Sidney N Lederman & Michelle K Fuerst, Sopinka, Lederman & Bryant: The Law of Evidence in
Canada, 3rd ed (Markham, Ont: LexisNexis Canada, 2009) at 236: “a distinction must be drawn
between statementswhich evidenceaparticular conduct or verbal act and are submitted for thispurpose,
and those statements which are tendered as evidence of the narration. Only the latter are prohibited by
the [hearsay] rule.”

2 Stewart, supra note 2 at paras 157-63.
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makeit “perfectly certain” that Snell Farmsand Wheatland did not haveintereststhat needed
to be taken into account. The main obstacle to Jerome Group Plaintiff success was, once
again, the absence of the persons who would be directly affected by the arguments, Snell
Farms and Wheatland, coupled with some uncertainty about how thelaw would apply in the
circumstances.

One source of legal uncertainty concerned the scope of protection afforded Snell Farms
and Wheatland by the Defendants’ caveats. There is some authority that a lessee’s caveat
provides protection for a lessor's interests;* in turn it may be argued that assignees of a
lessor (such as Snell Farms and Wheatland) may also be protected under the lessee's
caveat.®

A second source of uncertainty concerned the Stewart Heirs, who took by succession and
not for value. The traditional claim has been that volunteers cannot rely on registration to
defeat unregistered interests.® Justice Slatter hasrai sed significant doubts about the accuracy
of this claim.* Turta teaches that a purchaser need not rely on the register to receive
indefeasibility protection.® It appearsinconsi stent, absent contrary statutory warrant, to deny
avolunteer indefeasibility protection for failure to “rely on the register.” The “volunteer”
issue was certainly worthy of consideration and determination on evidence and argument to
which all interested parties could contribute.

A third source of uncertainty related to JDL. Justice Romaine suggested that the transfer
by the Stewart Heirs to JDL on the eve of trial (which might have cured any weaknessin
their title as volunteers) could be argued to have been Land Titles fraud. One might observe
that the transaction did take advantage of the law, but so do many other forms of
unimpeachable conduct (tax planning included). Land Titles fraud includes deceit and
dishonesty (which were not in evidence here), but not registration with mere knowledge of
aprior unregistered interest. For registration with knowledge of aprior unregistered interest
to constitute Land Titles fraud, “something more” is required.® In Darnley, Justice Slatter
considered thefollowing factorsto berelevant to theissue of whether “ something more” was
present: the party seekingtorely onindefeasibility wasthevery party that created theinterest
at stake, and when the interest at stake was created, that party held a partial interest in the

3 Hughes v Gidosh (1970), [1971] 1 WWR 641 at 652-53 (Alta SC), Greschuk J.
3 Ibid at 653. However, Gas Exploration Company of Alberta Ltd and Lee v Cugnet, [1954] 12 WWR
I(NS.) 177 (Sask QB), onwhich Justice Greschuk relied, concerned assignees of thelesseerather thanthe
€ssor.
® Kaup v Imperial Oil Ltd, [1962] SCR 170 at 182-83, Justice Martland stating:
When regard is had to these sections it appears that the conclusiveness referred to in s. 44 isfor
the benefit of the bona fide purchaser for valuable consideration only ... | do not find anything in
the case of CPR and Imperial Oil Ltd v Turta ... which is contrary to thisview.... It emphasizes
the special position enjoyed, under the Act, by the bona fide purchaser for value. In the present
case, admittedly, the appellants are not in that position, it having been conceded that no
consideration wasgiven for thetransfer which was made by Mrs. Kaup to herself and her husband
[citations omitted].
See aso Krautt’s Estate v Paine (1980), 25 AR 390 at para 8 (CA), Laycroft JA.
o Darnley v Tennant, 2006 ABQB 575, 408 AR 261 at paras 20-29, Slatter J[Darnley].
s Canadian Pacific Railway Cov Turta, [1954] SCR 427 at 456-57, Rand JA; Turtav CPR, [1953] 4DLR
87 at 96-102 (Alta SC (AD)), Parlee JA.
% Land Titles Act, supra note 26, s 203(3): “ The knowledge of the person that any trust or interest that is
not registered by instrument or caveat isin existence shall not of itself be imputed as fraud”; Darnley,
supra note 36 at para 30.



996 ALBERTA LAW REVIEW (2015) 52:4

lands, so that it merely changed “the quantum or extent of [its] interest.”* In this case, Mr.
Stewart, not JDL and not the Stewart Heirs (purportedly) assigned his lessor rights. Neither
JDL nor the Stewart Heirs had transactionswith Snell Farmsor Whesatland. To transformthe
Stewart Heirsand JDL situation into a Darnley situation, a basis would have to be provided
for identifying JDL, a separate legal entity, with Mr. Stewart at the time of the assignment.
That is, the corporation would have to beidentified with the individual’ s act, not, asisusual
in “piercing the veil” cases, identifying the individual with the corporation’s act (a sort of
“reversepiercing” isat play). Furthermore, therewould haveto be abasisfor concluding that
any identification between JDL and Mr. Stewart persisted after his death, so that JDL (asin
Darnley) merely changed the quantum or extent of itsinterest after the Snell Farmsinterest
was created. While the Land Titles fraud argument does not appear strong, once again Snell
Farms and Wheatland should have been entitled to add their perspectives.

The late transfer from the Stewart Heirs to JDL troubled Justice Romaine. She also
suggested that it might disentitle the Jerome Group Plaintiffs from obtaining a declaration.
The decision to grant a declaration is discretionary and “ equitable principles, including the
conduct of the party seeking the relief” may be taken into account.”’ The late transfer, made
with full knowledge of the Snell Farms and Wheatland claims, and, indeed, made to defeat
those claims, may have precluded declaratory relief. The Jerome Group Plaintiffs may have
sought equity without clean hands.** It istrue that amaxim of Equity isthat “ he who comes
into Equity must come with clean hands.”#? The maxim, though, does not provide guidance
respecting conduct that would be characterized as clean or unclean.”® The Stewart Heirs and
JDL were doing nothing illegal. They had no direct contact with Snell Farms or Wheatland.
It's not clear that their hands were “not clean.” The Stewart Heirs and JDL conduct seems
tofall closeto thisobservation by Justice Sopinkain Hongkong Bank: “ mere knowledge that
one s participating in a transaction which constitutes a breach of a contract to which oneis
not aparty does not seem to meto be sufficient to constitute unclean hands.”“ But again, any
weaknessin this counterattack on the Jerome Group Plaintiffsisnot decisive given the other
arguments and the absence of Snell Farms and Wheatland from the proceedings.

Evenif Snell Farms or Wheatland held interests respecting the Lands, the Jerome Group
Plaintiffs contended that the Defendants could not rely on thoseinterests. First, they claimed
that the Defendants’ reliance on the assignmentswas not properly pleaded. Justice Romaine
found, though, that notice was provided through the litigation process. Regardless, “[t]he
possibility of an error in pleading does not address the prejudice to third parties and the
possibility of injustice that underpin the genera rule requiring all interested parties to be

% Darnley, ibid at para31.

a0 Sewart, supra note 2 at para 147.

4 Ibid; Hongkong Bank of Canada v Wheeler Holdings Ltd, [1993] 1 SCR 167 at 189-92, Sopinka JA
[Hongkong Bank] (Justice Sopinkareferredto the controversiesabout whether declarationswereor have
retained status as an equitable remedy, but concluded, regardless, that “in the exercise of the discretion
whether or not to grant adeclaration, the court may take into account certain equitable principles such
asthe conduct of the party seeking therelief” including whether the party seeking the declaration came
to Court with “unclean hands’ at 192). See also Sattva Capital Corp v Creston Moly Corp, 2014 SCC
53, [2014] 2 SCR 633, Rothstein JA [Sattva] (“misconduct related to the dispute that gave rise to the
proceedings may justify the exercise of discretion to refuse the relief sought” at para 98).

a2 James Edelman, “The Maxims of Equity” in John McGhee, ed, Snell’s Equity, 32nd ed (London:

Thomson Reuters, 2010) 105 at 112 [Edelman, “Maxims'].

Ibid at 112-14.

Hongkong Bank, supra note 41 at 194.

]
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beforethe Court.”*® Second, the Jerome Group Plaintiffsurged that the Defendants coul d not
enforcetheassignments. Sincethey were not partiesto those arrangements, the Defendants’
reliance on the assignments was barred by privity of contract doctrine. Justice Romaine
observed that this argument was misplaced. The Defendants were not seeking to enforcethe
rights of Snell Farmsor Wheatland as against the successorsto the original assignor. Rather,
they had established that, on the evidence, partiesin addition to the Jerome Group Plaintiffs
had litigable claims relating to the Scurry Leases, and so the validity of those leases could
not be determined without those additional parties.*®

Thus, the interests of Snell Farms and Wheatland could not be ignored. Justice Romaine
could not “be * perfectly certain’ that [she would] be able to effectively adjudicate all issues
relating to the assignments and the validity of the leaseswithout Snell Farmsand Wheatland
as parties to the action.”* The Snell Farms and Wheatland claims must be “ disposed of by
due process of law.”*® Moreover, the Defendants should not be exposed to the prospect of,
on the one hand, liability to the Jerome Group Plaintiffs on the basis of aterminated Lease
and, on the other hand, liability to Snell Farms and Wheatland on the basis of a non-
terminated L ease.®

Given live issues relating to non-parties and the need for their participation to resolve
issues, courts have in someinstancesimposed a stay pending addition of the missing parties
to the litigation.® In this case, the matter had proceeded to trial without Snell Farms and
Wheatland, the Jerome Group Plaintiffs had not applied to add parties, and adding them as
parties would have worked significant prejudice to the litigation.> It appears that adding
them as parties was not feasible. A stay pending their addition, then, would have been
inappropriate.

The Jerome Group Plaintiffs had sought adeclaration. They failed to demonstrate that all
parties necessary to contribute to the resolution of the issues were before the Court. The
Jerome Group Plaintiffs' application for declarations of termination of the Scurry Leases
simply failed:

No relief will issue unless all interested parties to the proceedings are represented or have been duly put in
default. The applicant has the burden of demonstrating that those parties who have been served with
proceedings arenot only interested parties, but are the only interested partiesto the application.... Indefault

Stewart, supra note 2 at para 156.

Ibid at paras 152-53.

it Ibid at para 112 [citations omitted].

8 Looker, supra note 15 at 169.

e England (AG) v Royal Bank of Canada, [1948] OWN 782 at 784, (H Ct J), Conant M [England]. See
also Morandan Investments Ltd v Spohn (1987), 58 OR (2d) 621, Borins DCJ (“[t]he absence of
Guaranty Trust as a party may work prejudice to both it and the defendants. It may expose the
defendantsto amultiplicity of suitsand to possibleinjustice, such as doubleliability, because Guaranty
Trust as a non-party is not bound by any judgment obtained in its absence” at 625).

50 See e.g. Alberta (Treasury Branches), supra note 15 at para 19; Looker, supra note 15 at 169, 171-72;
England, ibid at 785.

5t See Alberta Rules of Court, supra note 16, r 3.74(3). See dlso Stewart, supra note 2 at para 114 (the

Defendant’ s concerns respecting the “fresh evidence” application).

& &
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of serviceto all those who have or may have an interest, the court would in effect be granting adecreein the
a“,.52

Justice Romaine’s conclusions were limited to the Jerome Group Plaintiffs. The other
plaintiffs (the Plaintiffs) were entitled to proceed with claims for declarations of invalidity
of the leases in which they were interested.®

II1. BARRED CLAIMS

Defences turning on delay and lessor conduct during periods of delay are important for
freeholdlessors, especially whenlesseeshaverelied on shut-in provisionsto continueleases.
Years may pass after ostensible reliance on shut-in provisions (possibly followed by a
substantial productive period after arecompletion) before alessor realizesthat thelease may
have terminated at or about the time of shut-in. Lessors often would not have had
contemporaneous or direct accessto information suggesting that alessee was not entitled to
rely on shut-in provisions. Before the realization of the possibility of leaseinvalidity, lessors
may have received shut-in royalties or (later) production royalties, and may have
communicated with lessees about other matters.

Inthiscase, the shut-in occurred in 1995 and production resumed following recompletion
in 2001, but the action was not commenced until 9 August 2005. The Defendants contended
that al or some of the Plaintiffs claims were barred by the application of either (1) the
doctrines of estoppel, laches, and acquiescence or (2) the Limitations Act.>

A. ESTOPPEL, LACHES, AND ACQUIESCENCE

It iscustomary for challenged lesseesto retort that lessors' claims are barred by estoppel,
or acquiescence, or laches.® It is customary for these defencesto be rejected,® savein quite
exceptional cases.”” This action followed the customary model — the doctrines barring the
Plaintiffs’ claims were asserted and swiftly denied.

The Plaintiffs' conduct was typical of lessorsin lease termination cases. Prior to their
contact with FSI (thetop lessee) they had not adverted to the possibility (legal or factual) that

52 Lazar Sarna, The Law of Declaratory Judgments, 3rd ed (Toronto: Thomson Carswell, 2007) at 98;
Sewart, ibid at para109; Local 1571 ILA v International Longshoremen’s Association, [1951] 3DLR
50 at 53 (NBSC (Ch Div)), Justice Harrison stating:

Article 8, s. 1 of the Constitution provides that the officers of the I.L.A. shall be a president,
nineteen vice-presidents, and asecretary treasurer. None of these International officersare before
this Court and, as stated, there is no evidence that the defendant Galbraith has authority to
represent the International officersin this action. There is therefore no jurisdiction in this Court
to make the declarations asked for.

53 Alberta Rules of Court, supra note 23, r 3.73(1).

54 Stewart, supra note 2 at paras 1-2.

5 Limitations Act, supra note 4, s 10: “Nothing in this Act precludes a court from granting a defendant
immunity from liability under the equitable doctrines of acquiescence or laches, notwithstanding that
the defendant would not be entitled to immunity pursuant to this Act.”

56 Seee.g. Canadian Superior Oil Ltd v Paddon-Hughes Devel opment Co Ltd, [1970] SCR 932[Canadian
Superior]; Sohio Petroleum Co v Weyburn Security Co, [1971] SCR 81 [Sohio]; Republic ResourcesLtd
and Joffre OilsLtd v Ballem (1981), 33 AR 385 (QB); Freyberg v Fletcher Challenge Oil and GasInc,
2005 ABCA 46, 363 AR 35 [Freyberg CA].

57 Voyager Petroleums Ltd v Vanguard Petroleums Ltd (1982), 47 AR 14 (QB), Stratton J, aff’d (1983),
47 AR 1 (CA), leave to appeal to SCC refused, 18007 (21 November 1983).
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the leases had terminated. After contact with FSI, even though some Plaintiffs continued to
receive royalty payments, there was no evidence that any Plaintiff waived its rights, or
(importantly) that any Defendant relied on any Plaintiff’s conduct to its detriment. After
contact with FSI, the Plaintiffs brought their litigation within a reasonable time.®

1. ESTOPPEL AND ACQUIESCENCE

An immediate response to the Defendants' pleading of estoppel was that “the Supreme
Court has expressed doubt as to whether estoppel could ever operate to revive aterminated
lease.”*® The conduct of the Plaintiffsrelied on by the Defendantstook place after the Leases
would have terminated. Even if estoppel were made out, it may have occurred too late to
benefit the Defendants. In any event, none of the several forms of estoppel — “ proprietary,”
by convention, or by waiver or election — were established.

Historically, estoppel (intheform of proprietary estoppel or estoppel by acquiescence) has
been argued in Alberta oil and gas cases through the medium of Willmott v. Barber and its
five " probanda:”

It has been said that the acquiescence which will deprive aman of hislegal rights must amount to fraud, and
in my view that is an abbreviated statement of a very true proposition. A man is not to be deprived of his
legal rights unless he has acted in such a way as would make it fraudulent for him to set up those rights.
What, then, are the elements or requisites necessary to constitute fraud of that description? In thefirst place
theplaintiff must have madeamistakeasto hislegal rights. Secondly, the plaintiff must have expended some
money or must have done some act (not necessarily upon the defendant’ sland) on the faith of his mistaken
belief. Thirdly, the defendant, the possessor of the legal right, must know of the existence of his own right
which is inconsistent with the right claimed by the plaintiff. If he does not know of it he is in the same
position asthe plaintiff, and the doctrine of acquiescenceisfounded upon conduct with aknowledge of your
legal rights. Fourthly, the defendant, the possessor of the legal right, must know of the plaintiff’s mistaken
belief of hisrights. If he does not, thereis nothing which calls upon himto assert hisownrights. Lastly, the
defendant, the possessor of the legal right, must have encouraged the plaintiff in his expenditure of money
or in the other acts which he has done, either directly or by abstaining from asserting hislegal right. Where
al these elements exist, thereis fraud of such a nature as will entitle the Court to restrain the possessor of
the legal right from exercising it, but, in my judgment, nothing short of this will do.%

The jurisprudence has evolved past Willmott v. Barber (although the probanda continue to
exercise influence in Alberta).®* Estoppel has three main elements: “a representation or
assurance made to the claimant; reliance on it by the claimant; and detriment to the claimant
in consequence of his (reasonable) reliance.”® The knowledge or lack of knowledge (or
negligent lack of knowledge) of the person against whom estoppel is urged, however,

58

o Stewart, supra note 2 at paras 222-24.

Freyberg CA, supra note 56 at para 133; Canadian Superior, supra note 56 at 937.

g0 Willmott v Barber (1880), 15 Ch D 96 at 105-106, Fryy J.

e Desoto Resources Ltd v Encana Corp, 2010 ABQB 448, 491 AR 97 at paras 49-63, Tilleman J.

62 Thorner v Major, [2009] UKHL 18, [2009] 3 All ER 945 at para 29, Lord Walker. See also James
Edelman, “Estoppel” in McGhee, supra note 42, 361 at 387; Tretheway-Edge Dyking District v
Coniagas Ranches Ltd, 2003 BCCA 197, 224 DLR (4th) 611 at para 64, Newbury JA.
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remains one relevant factor®® — for good reason, sincethe mensrea goesdirectly to whether
or not barring the person’s claims would be just. In this case, there was no evidence of
detrimental reliance by the Defendants. Neither wasthere evidence that the Plaintiffsin fact
knew of their rightsinthemid-1990s or at thetime of re-completion of the 7-25 Well. Justice
Romainerelied on thisfinding to reject the application of estoppel . Thiswas a satisfactory
result respecting proprietary estoppel.

Nonethel ess, two difficulties with Justice Romaine' s brief reasons should be noted. First,
Justice Romaine distinguished her estoppel finding from her finding (to be discussed bel ow)
respecting the Plaintiffs' constructive knowledge for limitations purposes. Knowledge for
estoppel purposes “is adifferent question from whether they knew or ought to have known
the ‘injury’ for which they were seeking a remedial order had occurred.”® That different
guestions are raised must, of course, be conceded. The same evidence, however, may be
relevant to two different facts-in-issue. If the Plaintiffs should have known that they were
“injured,” would the equities respecting estoppel be affected? Justice Romaine does not
pursue this issue, because of the second difficulty. She did not consider whether estoppel
might be available, despite the Plaintiffs’ lack of knowledge. The modern approach to
estoppel contemplates that estoppel may be available, even if the person to be estopped did
not subjectively know his, her, or itsrights:

In the Taylor Fashions Oliver J analysed the authorities in a masterly way (with the assistance of two
Chancery silks who were later to become law lords) and put this part of the law back on the right track. He
pointed out that thefive probanda (including the defendant'sknowl edge of hisowntitle, and of the claimant's
mistakeastotitle) arerelevant only to cases of unilateral mistake, wherethe defendant'sonly encouragement
to the claimant has been passive non-intervention.

Towards the end of his judgment Oliver J made some important general observations:

‘ Furthermore, the more recent cases indicate, in my judgment, that the application of the
Ramsden v Dyson principle (whether you call it proprietary estoppel, estoppel by
acquiescence or estoppel by encouragement is really immaterial) requires a very much
broader approach which is directed rather at ascertaining whether, in particular individual
circumstances, it would be unconscionable for a party to be permitted to deny that which,
knowingly or unknowingly, he hasallowed or encouraged another to assumeto hisdetriment
rather than to inquiring whether the circumstances can be fitted within the confines of some
preconceived formula serving as a universal yardstick for every form of unconscionable
behaviour.’ %

& Yeoman's Row Management Ltd v Cobbe, [2008] UKHL 55, [2008] 4 All ER 713 at para 59, Lord
Walker [Cobbe]; LIoyds Bank PLC v Carrick, [1996] 4 All ER 630 at 641 (CA); Edelman, “ Estoppel,”

ibid at 388.
64 Stewart, supra note 2 at para 222.
& Ibid.

&6 Cobbe, supra note 63 at paras 58-59 [citations omitted].
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The following comment by Justice La Forest suggests that inquiries into knowledge for
limitations purposes and for estoppel may be closer than Justice Romaine has intimated
(although this passage speaks to acquiescence, considered next, rather than estoppel):

Itisinteresting to observe that in practical termstheinquiry under the heading of acquiescence comes very

close to the approach one takes to the reasonable discoverability rule in tort. As we have seen, the latter

focuses on morethan mere knowledge of thetortious acts—the plaintiff must also know of thewrongfulness

of those acts. Thisis essentially the same asknowing that alegal claimis possible. That the considerations

under law and equity are similar is hardly surprising, and isalaudable development given the similar policy

imperatives that drive both inquiries.

67

Estoppel by conventionwasnot established inthe circumstances. The* convention” would
have been the belief by the Plaintiffs and Defendants that the Leases remained valid.
According to Justice Bastarache in Ryan v. Moore, estoppel by convention requires the
satisfaction of the following criteria:

@

@

®

The parties’ dealings must have been based on a shared assumption of fact or law: estoppel requires
manifest representation by statement or conduct creating a mutual assumption.68 Nevertheless,
estoppel can arise out of silence (i mpliedly).69

A party must have conducted itself, i.e. acted, in reliance on such shared assumption, its actions
resulting in a change of itslegal positi on.”®

It must also be unjust or unfair to allow one of the parties to resile or depart from the common
assumption. The party seeking to establish estoppel therefore has to prove that detriment will be
sufferedif the other party isallowed to resile from the assumption since there hasbeen achangefrom
the presumed position.71

Even if a convention could be established, such that the Plaintiffs had communicated their
belief that the Leases remained aive to the Defendants (in other words, the Plaintiffs
engaged in conduct that crossed the line between lessor and lessee),” the evidence did not

67
68

69

70

71
72

M (K) vM (H), [1992] 3 SCR 6 at 79, La Forest JA [M (K)].
See also Ryan v Moore, 2005 SCC 38, [2005] 2 SCR 53, Bastarache JA (“[t]he crucial requirement for
estoppel by convention, which distinguishes it from other types of estoppel, isthat at the material time
both parties must be of ‘alike mind'” at para 61 [citations omitted]).
See also ibid (“[w]hile it may not be necessary that the assumption by the party raising estoppel be
created or encouraged by the estopped party, it must be shared in the sense that each is aware of the
assumption of the other” at para 62 [citations omitted]).
Seealsoibid (“[This] requires afinding that the party seeking to establish the estoppel changed his or
her course of conduct by acting or abstaining from acting in reliance upon the assumption, thereby
dtering hisor her legal position” at para 69 [citations omitted]).
Ibid at para 59 [citations omitted, emphasisin original].
K Lokumal & Sons (London) Ltd v Lotte Shipping Co Pte Ltd, [1985] 2 Lloyd's Rep 28 (CA), Lord
Justice Kerr held at 34-35:
All estoppelsmust involve some statement or conduct by the party alleged to be estopped onwhich
thealleged representeewasentitled torely and did rely. In thissense all estoppel s may beregarded
as requiring some manifest representation which crosses the line between representor and
representee, either by statement or conduct. It may be an express statement or it may be implied
from conduct, e.g. afailure by the alleged representor to react to something said or done by the
alleged representee so as to imply amanifestation of assent which leads to an estoppel by silence
or acquiescence. Similarly, in cases of so-called estoppels by convention, there must be some
mutually manifest conduct by the parties which is based on a common but mistaken assumption.
See also Edelman, “Estoppel,” supra note 42 at 368.
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support the conclusion that the Defendants changed their legal position in reliance on the
Plaintiffs’ communication of their assumption. The Defendants acted for their own reasons,
not for reasons supplied by thelessors. Allowing the Plaintiffsto assert the L easetermination
against the Defendants, allowing the Plaintiffs to resile from their view that the L eases had
beenvalid, would not beunfair or unjust to the Defendants because of the Plaintiffs’ conduct.

Estoppel by waiver or election was not made out, because there was no evidence that the
Plaintiffs knew their legal rights and the facts supporting their rights when they received
royalties. They could not have made an “informed and unequivocal choice.””

2. LACHES AND ACQUIESCENCE

Laches and acquiescence are defences to equitable claims.” The Plaintiffs, then, might
have resisted their application to their common law torts claims. However, the Plaintiffs
claims also sounded in unjust enrichment, which at least has roots in equity.” Further, the
declaratory remedy sought by the Plaintiffsdrawsonjurisdictional threadsreaching back into
the Courts of Chancery.”™ In any event, a declaration is a discretionary remedy, so if the
Plaintiffs had engaged in conduct amounting to acquiescence or laches, that could provide
grounds for not granting the declaration.”

Laches requires “more than mere delay. The plaintiff must show either acquiescence to
the point of waiver, or prejudice or other potential injustice caused by the delay in
prosecuting the lawsuit.” ™

Thus, the Supreme Court has made it clear that the defence of laches entails the notion of delay combined
with either (a) evidence of conduct revealing that the plaintiff acquiesced inthealleged wrongful actinaway
that leads reasonably to the inference that the plaintiff waived its right to aremedy, or (b) evidencethat, in
reliance on the status quo, the defendant altered its position in away that constitutes prejudice, or evidence
that through its delay, the plaintiff permitted circumstances to arise that it would be unjust to disturb.
Therefore, delay will not afford an effective defence until the defendant isableto establish prejudice or other
evidence of potential injusti ce’®

Consistently with the doctrine of estoppel, the acquiescence branch of laches requires proof
that the delaying party not only knew the relevant facts but knew or should have known that
alegal claim (possibly) arose on those facts:

I Freyberg CA, supra note 56 at paras 125-32.

“ M (K), supra note 67 at 76.

75 Peel (Regional Municipality) v Canada, [1992] 3 SCR 762 at 787, McLachlin JA; Pettkus v Becker,
[1980] 2 SCR 834 at 847-48; Peter v Beblow, [1993] 1 SCR 980 at 987, McLachlin JA.

% Sarna, supra note 52 at 4-5, 17, EM Heenan, “History of Declaratory Relief — A Distinct Remedy
Beyond Equitable Affiliations’ in Kanaga Dharmananda & Anthony Papamatheos, eds, Per spectives
on Declaratory Relief (Sydney, NSW: Federation Press, 2009) 51 at 56-58; Hongkong Bank, supra note
41 at 189-92.

77 Sarng, ibid at 18; HongKong Bank, ibid at 192.

I 681210 Alberta Ltd v Hunter, 2012 ABCA 83, [2012] 7 WWR 698 at para 33 [681210]; Edelman,
“Maxims,” supra note 42 at 115.

" Rivergate Properties Inc v West & Paul (Rural Municipality), 2006 MBCA 76, 271 DLR (4th) 281 at
para 53, Hamilton JA. See also 681210, ibid at para 32; Eldeman, “Maxims,” ibid at 117-18.
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Itis not enough that the plaintiff knows of the facts that support aclaim in equity; she must also know that
thefactsgiverisetothat claim. However, this Court hasheld that knowledge of one'sclaimisto be measured
by an objective standard. In other words, the question iswhether it isreasonablefor aplaintiff to beignorant
of her legal rights given her knowledge of the underlying facts relevant to a possible legal clai m.®

JusticeRomaineheld that the Plaintiffs’ lack of knowledge, whichforestalled the application
of estoppel, similarly forestalled the application of thefirst branch of laches.®* Again, Justice
Romaine did not explore the operation of constructive knowledge (if any) in the
circumstances. But yet again, the Plaintiffs did not cause the Defendants to change their
position in reliance on the status quo. As in the case of M.(K.) v. M. (H.), we may say
“[flurther, there is nothing about the delay’ s here rendering further prosecution of the case
unreasonable.”® The Defendants’ attemptsto bar the Plaintiffs’ action through judge-made
law groundsfailed. These doctrines are more forgiving to lessorsthan Alberta’ s Limitations
Act.

B. LIMITATIONSACT
1 DECLARATIONS

Fortunately for lessors, the Limitations Act doesnot constrain applicationsfor declarations
alone. Thetwo- and ten-year limitation periods established in section 3 of the Limitations Act
concern actions for “remedial orders.” Declarations are expressly excluded from the
definition of “remedial orders.”® ThePlaintiffs, then, except for the Jerome Group Plaintiffs,
were entitled to pursue their applications for declarations that the Leases had terminated.®
2. REMEDIAL ORDERS

Unfortunately for lessors, the Limitations Act does constrain actionsfor compensation for
periods of alleged wrongdoing by lessees. Section 3(1) of the Limitations Act provides as
follows:

if a claimant does not seek aremedial order within

(8) 2 years after the date on which the claimant first knew, or in the circumstances ought to have
known,

& M (K), supra note 67 at 78-79 [citations omitted]. See also Manitoba Metis Federation Inc v Canada
(AG), 2013 SCC 14, [2013] 1 SCR 623, McLachlin CJC and Karakatsanis JA (*acquiescence depends
on knowledge, capacity and freedom” at para 147).

8 Stewart, supra note 2 at para 222.

ez M (K), supra note 67 at 78.

8 Limitations Act, supra note 4, s 1(i)(i); Stewart Estate, supra note 2 at para 186; Institute of Law

Research and Reform, Limitations: Report for Discussion No 4 (Edmonton: Institute of Law Research

and Reform, 1986) [Report No4], online: <www.alri.ualberta.ca/docs/rfd004.pdf>; Albertal aw Reform

Institute, Limitations: Report No 55 (Edmonton: AlbertaLaw Reform Institute, 1989) at 38 [Report No

55], online: <www.a ri.ualberta.ca/docs/frO55/pdf>.

Damages claims, however, cannot avoid limitations rules through linkage with applications for

declarations: Yellowbird v Samson Cree Nation No 444, 2008 ABCA 270, 433 AR 350 at paras 47-49;

Joarcam, LLC v Plains Midstream Canada ULC, 2013 ABCA 118, 90 Alta LR (5th) 208 at para 5;

Canadian Natural Resources Ltd v Jensen Resources Ltd, 2013 ABCA 399, 566 AR 76 at para 40

[CNRL]; Sarna, supra note 52 (“[i]f a declaration is merely ancillary to consequential relief which is

statute- barred, the entire recourse is considered as consequential relief and will fall” at 4).
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(i) that theinjury for which the claimant seeks aremedial order had occurred,

(if) that the injury was attributable to conduct of the defendant, and

(iii) thattheinjury, assuming liability onthepart of thedefendant, warrantsbringing a proceeding,
or

(b) 10 years after the claim arose,

whichever period expiresfirst, the defendant, on pleading this Act asadefence, isentitled toimmunity from
liability in respect of the claim.®®

ThePaintiffsclaimed remedial orders, seeking damagesfor trespass, conversion, and unjust
enrichment.

a Ten-Y ear Limitation Period — Section 3(1)(b)

Theten-year limitation period did not assist the Plaintiffs. It barred certain claims arising
“fromthe Plaintiffs allegationsof historical discriminatory production practicesand failure
to drill in the Elkton zone.”# The cal culation of the ten-year limitation period did favour the
claims actively pursued by the Plaintiffs. While time begins to run “when the conduct, act,
or omission occurred,”® the actions of the Defendants arguably constituted a continuing
course of conduct; thewrongdoing wasrolling or continuous.® The Limitations Act provides
that

3(3) For the purposes of subsection (1)(b) and (1.1)(b),

(8 aclaim or any number of claims based on any number of breaches of duty, resulting from a
continuing course of conduct or a series of related acts or omissions, arises when the conduct
terminates or the last act or omission occurs.®®

Since the Defendants remained on the Lands, the limitation period would not have begun to
run (let alone expired) by thetime of trial. However, aclaimant is caught and adefendant is
protected by thelimitation period that expiresfirst. Justice Romaine found that thelimitation
period under section 3(1)(a) expired first, long before trial, barring at least a substantial
portion of the Plaintiffs claims.

& Limitations Act, supra note 4, s 3(1).

86 Stewart, supra note 2 at para 183.

&7 WP v Alberta, 2013 ABQB 295, 536 AR 32 at para 17, Rooke J.

o Krook v Cold Lake (City), 2010 ABCA 324, 490 AR 237 (“plain reading of this provision requiresthat
the conduct complained about in the statement of claimiscaught so long as part of it occurred lessthan
10yearsbeforethefiling of the claim, provided the conduct isacontinuous course or consistsof aseries
of related acts” at para19). Seealso Bowesv Edmonton (City), 2007 ABCA 347, 425 AR 123, CAtéJA;
LewisN Klar, Tort Law, 5th ed (Toronto: Carswell, 2012) at 116.

8 Limitations Act, supranote4, s3(3)(a). Notethat section 3(3)(a) appliesto thesection 3(1)(b) limitation
period, not the section 3(1)(a) limitation period.
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b. Two-Y ear Limitation Period — Section 3(1)(a)

Some aspects of the section 3(1)(a) analysis are clear. The Plaintiffs had the burden of
proving that their remedial orderswere sought within the section 3(1)(a) limitation period.*
Time started to run on the date on which the Plaintiffs first knew, or in the circumstances
ought to have known, that the injury for which they sought damages

(1) had occurred,
(2) wasattributable to conduct of the Defendants, and,
(3) assuming liability on the part of the Defendants, warranted bringing a proceeding.

For Limitations Act purposes, “knowledge” refers to knowledge of the facts supporting a
claim, not knowledge that, in law, the facts support a claim.®* To know that an injury has
occurred, a plaintiff is not required to know that the elements of a cause of action have
occurred.?

The Plaintiffs knew that the 7-25 Well was shut-in from 1995 to 2001. In 1995 they had
ceased to receive royalties and had begun to receive shut-in royalty payments.®® Long before
commencing their action, they knew that they were lessors, the primary terms of the L eases
had expired, and that the Defendants were not producing natural gas. Was that knowledge
sufficient to start the limitation period running? Did the Plaintiffs know that an injury had
occurred?

In support of theview that the Plaintiffsknew or should have known in the mid-1990sthat
aninjury had occurred, it can be pointed out that the Plaintiffsknew all that alessor plaintiff
needed in order to put alessee defendant to its defence.® The Plaintiffs did not need to know
that a cause of action was made out, but regardless, the shut-in provisions relied on by the
Defendants were a defence and not part of the Plaintiffs cause of action.®® The injury that
should have been discerned by the Plaintiffs did not include knowledge of facts relating to
the Defendants' justification for shutting-in.

% Ibid, s3(5)(a).
o Stewart, supra note 2 at paras 198, 201, 206; Laasch v Turenne, 2012 ABCA 32, 347 DLR (4th) 514
at para24 [Laasch]; CNRL, supra note 84 at para43; Stobbe v Paramount I nvestments Inc, 2013 ABCA
384, 566 AR 155 at para 15; Luscar Ltd v Pembina Resources Ltd, 1994 ABCA 356, [1995] 2 WWR
153 at para 129; Report No 4, supra note 83 at 119:
We take particular objection to deferring the commencement of the discovery period until the
claimant acquires sufficient legal knowledge to know that a claim would have a reasonable
prospect of success. Frequently this will be a very difficult and subjective issue for even the
lawyersand judgesinvolved in acase, and requiring acourt to determine when aclaimant, usually
a nonlawyer, had sufficient knowledge of the legal consequences of factual events will further
confound the matter.
92 Sun Gro Horticulture Canada Ltd v Abe’s Door Service Ltd, 2006 ABCA 243, 273 DLR (4th) 295 at
para 11, Berger JA.
o3 Stewart, supra note 2 at paras 193, 197.
o4 Freyberg CA, supra note 56 at para 76:
The Lease in question has a primary term of five years. It terminates at the end of that time,
or on asubsequent anniversary date if the Lease has been extended, if thereis no production.
Lady Freyberg relieson these provisionsto assert that the L ease has terminated. To satisfy her
onus she must show that the Leaseis valid and that there has been no production.
9 Stewart, supra note 2 at para 198.
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The following reflections, however, support the position that the Plaintiffs neither knew
or ought to have known of their injury prior to 2003: if “injury” and “ cause of action” are not
equivalents, knowledge of an injury need not embrace all the elements of a cause of action.
But equally, then, knowledge of an injury may embrace elementsthat fall outside a cause of
action. Sinceinjury isnot coextensive with cause of action, knowledge of an injury need not
be confined to knowledge of what constitutes a cause of action or to the facts that spare a
plaintiff from a non-suit application.® The difficulty isthat alessor would not know that it
is suffering property damage or economic loss unlessit also had some basis for concluding
that the lease had terminated. Shut-in by itself, even for a lengthy period, would not
necessarily support actual or constructive knowledge of |ease termination. Shut-in clauses
are elements of leases. Shut-ins may be entirely legitimate. Physically, a legitimate shut-in
and an unauthorized shut-in look the same. Shut-in royalties would be in the same amount,
whether authorized or unauthorized. For alessor to have actual or constructive knowledge
of injury caused by unauthorized shut-in, the lessor would, or should, be aware of
circumstances that support the conclusion (at least the possibility) that the shut-in is
unauthorized. Some circumstances beyond shut-in itself and mere delay in production must
be accessible to the lessor.

The “something more” needed to support lessors' actual or constructive knowledge may
or may not come quickly or easily. The “something more” will be specific to particular
lessors and the peculiarities of their environments. A few starting points for the assessment
of what lessors knew or should have known are apparent (perhaps falling within the scope
of judicia notice). Freehold lessors are typically at a severe informational disadvantage
compared to oil and gas companies. Freehold lessors are not usually oil and gas industry
professionals. They would not ordinarily have knowledge of the geological or engineering
challenges of wells or the economics of production from wells. They would not have
information respecting wellsinthevicinity of their propertiesthat would inform assessments
of their own leases. Lessors must, in practice, rely heavily on lesseesto conduct drilling and
production operations properly, to account for royalties properly, and, as will be seen, to
assess the market properly when considering whether or not to shut-in awell. We would not
expect lessors to view all acts of lessees with suspicion and to make constant information
requests. Inthe Meek decision, the Court of Appeal indicated that “[a] royalty interest holder
is entitled to expect the royalty payor to honour its obligations.”®” Similarly, alessor should
be entitled to expect that alessee will abide by the terms of alease. To start the limitations
clock running, the trial judge should look for some circumstances raised or should have
raised the possibility that the lessee was not following lease terms. Were matters otherwise,
lessorswould be obliged to commence litigation against | essees at every shut-in, just in case
the shut-in was not justified under the lease.

Even if some force were accorded to these reflections, the Court of Appeal has warned
against adding languageto the Limitations Act. In particular, thereisno statutory requirement
that a claimant have “clear information” respecting an injury.® The test, as set by the

96 The Limitations Act definition of “injury” does not provide much assistance, referring only to types of

claims, including property damage and economic loss, not to criteriafor identifying injury: Limitations
Act, supra note 4, s 1(e).

or James H Meek Trust v San Juan Resources Inc, 2005 ABCA 448, 376 AR 202 at para 33, Hunt JA.

o8 CNRL, supra note 84 at para 41.
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Limitations Act, iswhether the claimant “in the circumstances ought to have known”* of the
claim— that is, whether the claimant was reasonably diligent in determining whether it had
aclaim, in the claimant’ s circumstances.

When, then, should the Plaintiffs have known of their injury? The Plaintiffs argued that
they did not realize that there were issues relating to the validity of the Leases until
December 2003, when they met with counsel.*® Once the Plaintiffs had contacted counsel,
investigations disclosed sufficient information to permit the Statement of Claim to be filed
within ayear. Justice Romaine was of the view that the Plaintiffs should have concluded that
the shut-in was improper much earlier, within ayear of having first begun to receive shut-in
royalties: “Even if some knowledge of the reason for the cessation for production was
necessary for the Plaintiffsto bring their claims, such knowledge could reasonably have been
obtained within ayear.”*™ If sufficient information to discern an injury could be gathered in
ayear after meeting with counsel, sufficient information to discern aninjury could have been
gathered within a year of receiving shut-in royalties. That would put the Plaintiffs
knowledge of their injuries in the mid-1990s. The section 3(1)(a) limitation period would
have long expired before 2005.

Onemight concedethat duediligence steps could have been taken within ayear, as Justice
Romaine indicated. The difficulty, though, is identifying the trigger event; one year from
when? Bearing in mind that the clear information need not have been before the Plaintiffs
prior to their meeting with counsel, was there evidence on which areasonabl e person would
have concluded that it was possible that the shut-in was not authorized under the L eases?
Justice Romaine did not refer to any circumstances that would have put areasonable person
on notice that the shut-in wasimproper. It istrue that at |east some Plaintiffs knew that they
were receiving shut-in royalty payments that were different than production royalty
payments.’® Asindicated above, however, the mere receipt of shut-in payments, even for an
extensive period, is not, by itself, evidence of injury. Justice Romaine did not point to
evidence of the “something more” that should have alerted the Plaintiffs to the potential
impropriety of theshut-in. If “something more” than mererecei pt of shut-inroyalty payments
was needed to support knowledge of impropriety of the shut-in, and if the “ something more”
did not occur until 2003, the Plaintiffs brought their claims within the limitation period and
none of their claims were statute-barred. Of course, the failure of alimitations defence does
not guarantee recovery, it only meansthat the Plaintiffs are entitled to claim what may turn
out to be no sustainable cause of action at all.

The Plaintiffs also turned to section 3(1)(a)(iii) of the Limitations Act.*®® Even if they
knew or should have known of their injury earlier, the Plaintiffs claimed that they brought
their action within two yearsof determining that their injuries, “ assuming liability on the part
of the [Defendants],” warranted bringing aproceeding. Thetest for whether injurieswarrant
bringing a proceeding is whether

99 Limitations Act, supra note 4, s 3(1)(a) [emphasis added].
00 Sewart, supra note 2 at para 188.

01| bid at para 200.

102 |bid at para193.

103 gupranote 4.
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areasonabl e person would consider that someonein the plaintiff’s position, acting reasonably in light of his
or her own circumstances and interests, could — not necessarily should — bring an action. This approach
is neither purely subjective nor purely objective. The question becomes: “in light of his or her own
circumstances and interests, at what point could the plaintiff reasonably have brought an action?’ The
reasonable personwould only consider that the plaintiff could not have brought an action at thetimetheright
to do so first arose if the plaintiff’'s own interests and circumstances were serious, significant, and
compelling. Purely tactical considerations have no placein thisanalys s 104

Since section 3(1)(a)(iii) “ [assumes] liability onthe part of the defendants,”*® this provision
does not relate to whether claimants knew or should have known of an injury. “Injury”
should be encompassed in the “liability” that is assumed. The section 3(1)(a)(iii) issueis
whether, given an injury, proceeding was warranted. Factors relevant to section 3(1)(a)(iii),
then, would not concern whether the claimant knew or should have known about theinjury,
but whether there were circumstances that did not warrant (or urged or militated against)
bringing an action:'%

Asto the third requirement, the discovery period will not begin until the claimant first knew that hisinjury
was sufficiently serious to have warranted bringing a proceeding, that is, there must be relatively serious
harm. This criterion will protect litigants from incurring unnecessary legal expenses, and bringing
unnecessary legal action. The discovery rulewill, in effect, invite the judge to put himself in the claimant’s
shoes, to consider what knowledge he had at the relevant time, and to make the cost-benefit analysiswhich
would be reasonable for the actual claimant.™*”

As Justice Clackson has observed,

Itisnot every nick, bump, bruise, failing or deficiency that warrants action. Thankfully, we Canadians are
still reasonably tolerant and non litigious. The question of whether an injury warrants proceedings is not
strictly an issue of fault, nor even potential economic gain. What warrants proceedings embraces a
consideration of the extent of the injury in comparison to the economics of prospective action. This
assessment involves a blended objective [and] subjective anal ysis108

In this case, the Plaintiffs provided no evidence of the requisite “serious, significant, and
compelling” circumstances that would show that bringing an action earlier was not
warranted.'® Subparagraph 3(1)(a)(iii) did not assist the Plaintiffs.

If my contentions concerning actual or constructive knowledge of injury are correct, the
section 3(1)(a) limitation period did not commence until 2004 (one year after contact with

104 Novak v Bond, [1999] 1 SCR 808 at para81, McLachlin JA [Novak] [emphasis omitted]. Seealso N (J)
v Kozens, 2004 ABCA 394, 248 DLR (4th) 245 at para 14; Laasch, supra note 91 at para 19; Sewart,
supra note 2 at paras 209-10.

105 Limitations Act, supra note 4, s 3(1)(a)(iii).

106 Sewart, supra note 2 at para 211; Novak, supra note 104 at para 81.

07 Report No 55, supra note 83 at 33. See also Report No 4, supra note 83 at 144.

108 Owners-Condominium Plan No 9421549 v Main Street Developments Ltd, 2004 ABQB 962, 365 AR
162 at para 63, rev’ d on other grounds, 2006 ABCA 194, 384 AR 375. See also Choma (RP) Financial
and Associates Inc v McDougall, 2008 ABQB 359, 451 AR 278 at para 49.

1 Sewart, supra note 2 at para 212, citing Novak, supra note 104 at para 85.
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counsel) and none of the Plaintiffs claims are statute-barred.**® Even if | am wrong, the
Plaintiffs’ claims relating to causes of action accruing from 2003 forward nonethel ess were
not statute-barred. The wrongs allegedly committed by the Defendants were continuing
wrongs, persisting to the date of trial. The entirety of the Plaintiffs’ claims should not have
been held to be statute-barred, as Justice Romaine appears to suggest.™

IV. TERMINATION: THE SHUT-IN SUB-PROVISOS

Generally, the Leases were continued beyond their primary terms so long as there was
production of leased substances from the Lands. Production as a condition for continuation
was qualified by several provisos permitting Lease continuation despite lack of production.
A subproviso permitted Lease continuation over a shut-in period, but only if the shut-in
satisfied specified conditions. A separate clause provided that shut-in royalties were also to
be paid, in which case the shut-in well would be deemed to be a producing well. At issue
between the Plaintiffs and Defendants was a relatively narrow Lease interpretation issue
focusing on whether the shut-in conditions specified in the Leases were satisfied. Two sets
of Lease provisions were relevant, the southwest quarter Lease between Nellie Pole and
Jefferson Lake Petrochemicals of CanadaLtd. (the Jefferson Lease), and the north parcel of
the northeast quarter Lease between Jean Irwin and Union Oil Company of California (the
Union Lease).™?

The Jefferson Lease provided as follows:

[11f ... any well on the said lands or the pooled lands ... is shut-in, capped, suspended or otherwise not
produced as the result of alack of or an intermittent market, or any cause whatsoever beyond the Lessee’s
reasonablecontrol, thetime of suchinterruption or suspension or non-production shall not be counted agai nst
the Lessee, anything hereinbefore contained or implied to the contrary notwithstandi ng.113

The parallel provision in the Union Lease provided as follows:

[11f drilling, working or production operations are interrupted or suspended as the result of any cause
whatsoever beyond the L essee’ s reasonable control including, in the case of production operations, lack of
or anintermittent market, thetime of such interruption or suspension shall not be counted against the L essee,
anything hereinbefore contained or implied to the contrary notwithstandi ng.114

If the conditionsin these clauseswere met, the L easeswould be preserved through the “time
... shall not be counted against the Lessee” language.™® Furthermore, since on the evidence
the Defendants had paid shut-in royalties, if the shut-in met L ease conditions, the 7-25 Well
was “deemed to be a producing well” under the L eases.*'®

10 Amoco Canada Resources Ltd v Amax Petroleum of Canada Inc, 1992 ABCA 93, [1992] 4 WWR 499

at para15.

Stewart, supranote 2, Romaine J(“[t]heclaimsof thefreeholder Plaintiffsin unjust enrichment, trespass

and conversion are barred by the Limitations Act” at para 183).

12 |bid at paras 39, 43, 46, 503. The Scurry leases had substantially similar terms, as did the lease
respecting the northwest corner of the Lands.

M |bid at paras 28, 698.

14 |bid at paras 32, 699.

15 Kissinger Petroleums Ltd v Nelson Estate (1984), 54 AR 100 at para 22 (CA), McDermid JA.

16 Sewart, supra note 2 at para 700.

111
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The basic contentions of the Plaintiffs were that the Leases terminated because the
conditionsfor shut-in of the 7-25 Well were not satisfied. Therewasin fact amarket for the
gas produced by thewell. Natural gas could have been sold, even if that meant that the well
would have been operated at aloss or for only nominal return. The Plaintiffs contended that
the Well was shut-in not because of lack of a market, but because of the Defendants
economic priorities. Further, the shut-in was not “ the result of any cause whatsoever beyond
the [Defendants | reasonable control,”**” but was the result of the Defendants’ decision that
the 7-25 Well was insufficiently profitable.™®

Six issuesemerge. First, which principles of interpretation apply? Second, which general
contextual features must be taken into account in interpretation? Third, does*lack of ... [a]
market” mean lack of any ability to sell gas (regardless of the price or return), or lack of an
economic or profitable market? Fourth, what are the interpretive effects of the language
referring to “any cause whatsoever beyond the Lessee’ s reasonable control” ? Fifth, which
party bears the burden of proof on the issue of whether the evidence supported reliance on
the shut-in provisions? Sixth, on the evidence, wasthere factual support for the Defendants
decision to shut-in the 7-25 Well?

A. INTERPRETIVE PRINCIPLES

We sometimes describe contractual interpretation as the work of discerning the parties
intentions. There' s no harm in that formulation, since we ordinarily say what we mean and
mean what we say — communication depends on this. Y et the focus of lease interpretation
more precisaly (at least in the absence of ambiguity) is on what the contract says; on what
it means, not what they meant. Absent ambiguity, the contract spares us from the need to
consult histories and private intentions. Contractual language and the meaning of contracts,
then, enjoy acertain independence from the subjectivity of parties. It followsthat the proper
approachto interpretation isobjectivein the sensethat the goal isto understand the text itsel f
or what it would mean (objectively) to a reasonable reader.’® The “reasonable reader” is
mediated by the judiciary. The recent Sattva decision has confirmed that interpretationisa
legal determination of mixed fact and law.® None of thisisto say that unambiguous texts
support only one more-or-less obscured meaning. Readings of atext may be contestable, and
so the subject of litigation. Contestability does not entail that there cannot be better and
worse readings. A job of thejudiciary isto settle contested readings authoritatively.

7 1bid at paras 28, 32, 698-99.

18 |bid at paras 552, 559, 579.

19 OmersEnergy Incv Alberta (Energy Resources Conservation Board), 2011 ABCA 251, 340 DLR (4th)
443 at para 34, Conrad JA [Omers).

120 Qupranote4l at para50. Animplication of understanding contractual interpretation asamatter of mixed
fact and law isthat an appellate court must extend “ deferenceto first instance decision-makers on points
of contractual interpretation” (at para 52). The standard of review is reasonableness, unless the
correctness standard is attracted (for example, in relation to constitutional questionsor questionsof law
of central importance to the legal system as awhole€); or unless an “ extricable question of law” can be
identified (for example, the application of an incorrect principle, the failure to consider a required
element of alegal test, or afailureto consider arelevant factor) (at paras53, 106). While Sattva concerns
an arbitrator’s decision, atria judge should be entitled to at |east the same level of deference as an
arbitrator respecting contractual interpretation. An important practical implication for the appeal of the
Sewart case isthat Justice Romaine’s contractual interpretations should be accorded deference by the
Court of Appeal, inthe absence (in particular) of an “extricable question of law.”



STEWART ESTATE V. TAQA NORTH LTD. 1011

Even if meaning escapes parties’ subjectivities, it is still conditioned by internal and
externa factors. Internaly, a text must be understood as a whole. Aside from formal
definition provisions, associated words and other clauses can shape the interpretation of the
fragment of text in question.*?! Externally, atext will be deployed in a context. It makes a
difference whether atext isregarded as a shopping list, a poem, or acoded message, that is,
whether it islodged in the context of shopping, literature, or espionage. Within a context, a
text will serve apurpose or set of purposes— whether it isa sale of real property, the grant
of asecured interest in real property, or the grant of an oil and gas|ease. Context can be both
genera (for example, relating to an industry) and specific (for example, the factual
background to a particular transaction).'?

Thus we arrive at the principles of interpretation proposed by the Court of Appeal in
Omers, relied on by Justice Romaine: “ The intentions of the parties are to be determined on
an objectivebasis, what areasonabl e person would infer from thewords used, the agreement
asawhole, thefactual and legal background and the practical objectivesthat the contract was
intended to achieve.”'?

For abusinesscontract, the context-appropriate objective perspectiveisthat of an ordinary
business person, not one party or the other. Since Borys, we have understood this as the
vernacular approach to understanding lease terms.*** Further, in the business context, a
contract should be interpreted to support a commercially sensible result, unless express
language dictates otherwise (people are free to make bad deals).”® The “should” operative
here might be supported on the basis of what the parties intended; it might better be
understood as a corollary of a reasonable or objective (not a strained or non-purposive)
reading. Practically, a commercially sensible approach entails that a lease should be read
taking into account the interests of both lessor and lessee and as benefiting both.’® Each
lease, though, may strike a different balance between these interests.*”

Finally, a feature of the Canadian approach to interpreting oil and gas leases is that
implied terms are not read in."® Our courts work with the terms the parties have agreed to,
not those that the courts have decided that they should have agreed to. This interpretive

21 Omers, supranote 119 at para 33; Bear spaw PetroleumLtd v Encana Corp, 2011 ABCA 7,505 AR 54
at para 18 [Bearspaw]; Kensington Energy Ltd v B & G Energy Ltd, 2008 ABCA 151, 432 AR 141 at
para 13, Hunt JA [Kensington].

22 Nexxtep Resources Ltd v Talisman Energy Inc, 2013 ABCA 40, [2013] 9 WWR 568 at para 21
[Nexxtep]; Sattva, supra note 41 (while surrounding circumstances should be considered ininterpreting
contractual terms (the evidence is an “interpretive aid” for determining meaning), surrounding
circumstances “must never be allowed to overwhelm the words of [an] agreement” at paras 57, 60).

123 Sewart, supranote 2 at para499; Omers, supranote 119 at para34. See also Sattva, ibid at paras 48-49.

24 Borysv CPRCo, [1953] 2 DLR 65 at 70-71 (PC), Lord Porter [Borys]; Anderson v Amoco Canada Oil
and Gas, 2004 SCC 49, [2004] 3 SCR 3 at para 24, Mgjor JA [Anderson]; Bearspaw Petroleum Ltd,
Devon Canada Corp, and Fairborne Energy Ltd (28 March 2007), 2007-024, online: Alberta Energy
and Utilities Board <www.aer.ca/documents/decisions/2007/2007-024.pdf>.

125 Omers, supranote 119 at para 78; Bear spaw, supranote 121 at para 24; Nexxtep, supranote 122 at para
34.

126 Nancy JForbis, “ The Shut-In Royalty Clause: Balancing the Interests of Lessors and Lessees’ (1989)
67:5 Tex L Rev 1129 at 1139, 1141.

27 Omers, supra note 119 at para 36; Kensington, supra note 121 at para 15.

128 Freyberg CA, supra note 56 at para47; Omers, ibid at para 76; Stewart, supra note 2 at para 538.
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stance is supported by the use of “entire agreement” clausesin leases, which the Leasesin
this action shared.'®

B. CONTEXT

Somegeneral features of the business context for shut-in clausesin classic Albertaoil and
gas leases may be identified. To begin with, “the purpose and goal of parties entering into
such alease is to develop the resource for the purpose of making a profit.”*** The purpose
of the shut-in clause clause isto permit alease to continue after the end of the primary term
of a lease in the absence of production. The clause presupposes that a well has been
completed and ordinarily that the well is capable of producing in meaningful quantities.
Without the clause, the lease would terminate when production ceased. L essees do not have
the benefit of relief from forfeiture or the option of avoiding termination by paying damages.
The clause, then, primarily benefits the lessee, which would lose its investment in the well
if the lease terminated. That investment could be very substantial, including the costs of
exploration, drilling, completion, operating thewell, some processing, tying in to a pipeline,
pipeline construction, and surface rentals. The clause permits the lessee to maintain its
interest in the well without producing, so long as specified conditions obtain. Just which
conditions are “ specified” will depend on the lease.

The lessor does not have the sunk costs of the lessee, but the lessor too has significant
economic interests relating to a well and the circumstances in which it may be shut-in.
Notably, lessorsareinclined toward encouraging production, sincethey stand to benefit from
the resource which they entrusted to the lessee only if there is production. Otherwise, their
economicinterests are served by termination and the prospect of afreshlesseepaying at least
a fresh lease bonus. In Freyberg, the Court of Appeal provided some reminders of lessor
interests:

First, the desire by individual lessors to produce the well as soon as possible and certainly within their
lifetimeisto be respected....

Second, the exigenciesof themarketplace encourage productionwhenever itiseconomical and profitable....
Third, the risk of flooding increases while production is delayed.

Fourth, delayed production increases the possibility that the gas of an inactive well will be “captured” by
other wellsin the same formation. ™

2 Sewart, ibid at para539. The“entire agreement” clauseis not reproduced in the decision, but thisisan
example of sample language: “ The terms of this agreement constitute the entire agreement between the
parties and no implied covenant or liability of any kind is created or shall arise by reason hereof or
anything contained herein” (Canadian A ssociation of Petroleum Landmen, CAPL 2012 Form: Petroleum
and Natural Gas Lease and Grant, online: CAPL <www.landman.ca/pdf/2012/CA PL%202012%20
Draft%20Freehol d%20P& NG%20L ease.pdf>).

130 Omers, supra note 119 at para 77.

B Freyberg CA, supra note 56 at paras 50-53. See also Bearspaw, supra note 121 at para 28.
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C. LACK OF A MARKET

The Jefferson Lease provided that “if ... any well ... is shut-in, capped, suspended or
otherwise not produced as the result of a lack of ... [a] market ... the time of such
interruption or suspension or non-production shall not be counted against the Lessee.” *** The
Union Lease provided that “if ... production operations are interrupted or suspended as the
result of ... [the] lack of ... [a] market, the time of such interruption or suspension shall not
be counted against the L essee.”** How isthe phrase “lack of amarket” to be understood in
these clauses?Isit equivalent to the phrase“lack of an ability to sell gas, regardless of price”
or “lack of an ability to sell gas, at afair price”? Properly speaking, this is not a dispute
between a literal interpretation and some sort of expansive interpretation. It is a dispute
between two different literal interpretations. At issue is what the words mean. The
Defendantswere not seeking to rely onimplied terms, but on the meaning of the L eases, read
in context — that is, they relied on what the Leases did say, not what they did not. The
challengeisto arrive at an interpretation that is reasonable and does not unduly favour one
party over the other, determined with reference to the agreement as a whole and its
commercia context.

Some applications and non-applications of “lack of amarket” language are clear enough.
We would not say that awell was shut-in because of a“lack of a market” if the reason for
the shut-in were the lack of natural gasin meaningful quantities. The reason for the lack of
production would be the lack of production, not the “lack of a market.” The 7-25 Well, in
fact, was capable of production and had been productive, even if it was in decline.”* In
contrast, wewould say that awell was shut-in because of a“lack of amarket” if awell were
capable of producing natural gas, but the gas were for example, extremely toxic, there were
no way to render it less harmful, and it could not be sold in its unprocessed state. There
would be“alack of amarket” in the sense that no one would buy it. Further, there would be
a“lack of amarket” if awell were capable of producing gas which could be processed and
sold, but there were no pipeline system to convey the gasto purchasers. There would be “a
lack of amarket” in the sense that no one would buy what they could not physically acquire.
Finally, therewould be a“lack of amarket” if, for example, government regulation forbade
sale. In this case, there would be no purchasers.

One might argue, then, that if a well is capable of production, the gas can be put into
saleable form, the product can be conveyed to purchasers, and potential purchasers exist,
thereisamarket and it cannot properly be said that thereisa*lack of amarket.” Put another
way, a market requires marketable goods, a means to transfer possession, and willing
purchasers. On this approach, as argued by the Plaintiffs, a lessee’s profit margins are
irrelevant to the application of the“lack of amarket” language. If thereisamarket (product,
access, purchasers), alesseeisobliged to sell, even at aloss. Failure to sell in the presence
of amarket means the leaseis |ost.

132 Sewart, supra note 2 at para 698.

133 |bid at para 699.
3% |bid at para530.
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This interpretation has some contextual support, identified in the Kansas jurisprudence:

Theshut-in royalty clause was devel oped to protect against automatic termination of aleasewhereagaswell
was drilled and no market existed for that gas. The reason that the shut-in royalty clause has come into
growing use goes back to the inherent physical nature of natural gas. Unlike ail, it cannot be produced and
stored or transported in railroad cars or tank trucks. A lessee completing agas well consequently often had
aspecia and quite onerous problem in finding amarket outlet for the gas production. Thiswould, at times,
result in losing alease at the end of the primary term.

The“ shut-in” royalty clause appliesto circumstances where “awell capable of producing aprofitisdrilled
but for the time being no market exists.” There is a mutual interest between the lessor and lessee when no
market for the gas exists. However, once amarket for gas is secured, that mutual interest no longer exists
because the lessor's interest is in securing royalty payments from production, while the lessee's interest is
divided between receiving revenues and minimizing expenses associated with that production. Thus, the
“shut-in” royalty clause servestheinterests of both parties only in situations where no market exists for the

gas. 135

This interpretation has some textual support, which yields a strong argument. The
Plaintiffs drew attention to the “Offset Well” clauses in the Leases, which provided that
certain Lessee offset well obligations* could be postponed pending the establishment of ‘an
adequate and commercially profitable market.’”** If the “lack of a market” language were
meant to be economically qualified, the parties could have said so, and the failure to have
said so, given the express contrast in language, entails that the two sets of provisions have
different meanings (otherwise they would have used the same language).™® The Plaintiffs
could have drawn attention to shut-in clauses like the one litigated in Freyberg, which
expressly referred to the absence of an “economical or profitable” market.**® Those three
words could easily have been added in to the clause in question. Again, it isthe deal made
that isin question, not the deal that should have been made or that would have been made
had the lessee been more careful.

Justice Romaine dismissed the Offset Well clause argument swiftly: “ Asthe Defendants
note, the offset well provisionsof theleaseshave acompletely different specific function that

15 Tucker vHugoton Energy Corp, 855 P (2d) 929 at 936 (K an 1993), L ockett J[ Tucker] [citations omitted,

emphasisin original]. Later authority, however, disputes the cogency of the reasoning in Tucker. See

Levinv Maw Oil & Gas LLC and Clary Energy LLC, 234 P (3d) 805 at 818 (Kan 2010), Beier J.
Although Tucker asserts that the total absence of a market for natural gas is a prereguisite to
classify awell as shut-in and thus bring into play a shut-in royalty clause, this assertion appears
to arise out of an overinterpretation of Pray and insufficient attention to the subject leases
language. The presence or absence of a market and its prospects for alessee’s ability to turn a
profit may be made pertinent to interpretation and application of a shut-in royalty clause because
of thelease's language, but it is not inevitably relevant as amatter of law. In other words, Pray
did not make the absence of a market a part of Kansas definition of “shut-in.” Such a
consideration is, on the other hand, indispensable to analysis of whether alessee has discharged
its duty under the covenant to produce and market. The covenant is not before us here.

Sewart, supra note 2 at para 540. The brevity of Justice Romaine’s reasons does not entail that her

conclusionswerenot reasonable: see Newfoundland and Labrador Nurses' Union v Newfoundland and

Labrador (Treasury Board), 2011 SCC 62, [2011] 3 SCR 708, AbellaJA (“even if the reasonsin fact

given do not seem wholly adequate to support the decision, the court must first seek to supplement them

before it seeks to subvert them” at para 12 [emphasis omitted)]).

Omers, supra note 119 at paras 75-76.

Freyberg CA, supra note 56 at para 28.

136

137
138
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is not comparable to the habendum clause and its provisos.”*® It istrue that the two sets of
provisions have different functions: the former to preserve the lease in the absence of
production, and the latter to provide optionsto alessee in the event of competitive drainage
by a“robber” well. That observation, though, does not settle the interpretive point: what
should be made of the different language in the two lease provisions? Why should we
interpret “market” the same way as “an adequate and commercially profitable market”?

The Defendants would argue that the differences in language amount to nothing. The
L ease does qualify the term “market” in the Offset Well clause. But that does not entail that
the shut-in clause must be interpreted as referring to an “uneconomical” or “economical or
uneconomical” market. If qualifiers of “market” had been intended in the shut-in clause,
these qualifiers could have been expresdly stated. Interpreting “ market” in the shut-in clause
as an “uneconomical” or as “even an uneconomical” market is as much or more of a
supplementation as interpreting market as an “economical” market. The Defendants could
also have argued that the Offset Well clause’s “adequate and commercially profitable’
language is redundant, or was used out of an abundance of caution. The “adequate and
commercially profitable” qualifications are implicit in the notion of a “market,” properly
understood.

The difficulty is that the Plaintiffs’ interpretation of “market” is incomplete. A market
does require product, access to the product, and purchasers, but it also requires a vendor —
awilling vendor. If avendor were not willing, we would not refer to a sale as a “market”
transaction. The sale would not be “for market value” because it would not be a sale on the
“market.” For example, intheforeclosure context, wewould refer to valuesfor court-ordered
sdlesas“forced sales’ or “forced saleson terms,” distinguishing the amountsto be received
from those generated from market transactions.** A vendor would bewilling only if aprofit
wereto be made (over sometime-frame). Thisis consistent with a purpose of alease, which
isto permit both the lessor and the lessee to make money. Further, developing oil and gas
resources is an expensive business. Lessees must sink substantial capital to establish wells
capable of production. It would not make commercial sense to prevent lessees from
managing their ongoing expenses. Put another way, the difficulty with the Plaintiffs
argument is that it reads out lessee interests in understanding the meaning of the term
“market.” The purpose of aleaseisto permit both partiesto profit, not to compel one party
to operate at aloss.*

Moreover, interpreting a lease to require production in the absence of an economical
market may not serve lessors' interests. The royalty provisions under the Leases are not
discussed inthe case, but presumably the Defendants could deduct post-wellhead costsfrom
royalties payable. If, for example, the price of gas were low and the price of processing and
transportation were high, there could be little left for alessor, perhaps not much more than
the shut-in royalty amount.

¥ Sewart, supra note 2 at para 540.

140 Canada Permanent Trust Co v King Art Developments Ltd, [1984] 4 WWR 587 at 611-14 (AltaCA),
Laycraft JA; CIBC Mortgages Inc v Clarkson, 2014 ABQB 366, [2014] AJNo 648 (QL) at paras 8-12.

1 Forbis, supra note 126 at 1139.
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Another consideration isthat alessor receives aroyalty under alease, not afixed income
stream (come what may). If there is production, depending on the amounts, the costs of
production, processing, transportation, and the price of natural gas, the lessor getsits share.
Variability of returns, turning in part on the operation of markets, is an inherent feature of
aroyalty interest; variability of returnsisinherently within the reasonable contemplation of
partiesto leases. It isnot ssimply “thelessee’ s problem” if the market collapses, such that the
lessor gets paid, regardless. The purpose of the royalty provisionsis not to put all risk of
market fluctuation on the lessee.’*

If awilling vendor isrequired to constitute a“market,” the Defendants’ interpretation is
supported. Thisapproach would not leavelessorsat themercy of lessees’ idiosyncratic profit
ambitions. An economical market isnot one that iseconomical only from the perspective of
a particular lessee, even a good faith lessee (“an honest lessee who has considered all the
material factors’).*” Recall that the lease must be interpreted objectively. An economic
market is one that would be economic to areasonable lessee, in the position of the lesseein
guestion, that is, to asimilarly situated lessee, or to alessee in the relevant circumstances:
“The test to be applied is whether, based on information available at the time, a prudent
lessee would have foreseen profitability.”*** The reference to the “position” or
“circumstances’ of the lessee is important. The price of natural gas or the availability of
potential purchasersin the abstract cannot determine whether the production of a particular
well makes economic sense. Factors relevant to a particular well, its operational
requirements, and the available transmission and processing system should be considered
when assessing what a reasonabl e |essee would do.

One might suggest that the interpretive issues at work in this case are similar to or arethe
mirror image of theinterpretiveissuesin Omers. Inthat case, thelessee (not thelessor) urged
areductionist (literal) interpretation of the lease: “* capable of producing’ for the purposes
of the OMERS L ease [means] whenever it has the ability to achieve any production flow
whatsoever.”* The lessee opposed a reading of the lease that imported an economic
“producing in commercial or paying quantities’ interpretation of “capable of production.”
Asin Stewart, in contrast to the shut-in clause, the Omers offset clause used a*“commercial
quantities’ modifier of production.'® As in Stewart, in contrast to the lease under
consideration, other leaseswerereferred to which expressly qualified theterm “ production”
in shut-in clauses with “commercial” modifiers.*¥” While the Court of Appeal was not
prepared to read in words which the parties had not chosen, it interpreted “capable of
producing” in a purposive, normative manner: “When dealing with the interpretation of
‘capable of producing the leased substances', the Board correctly found two factors must be
satisfied. First, the well had to be capable of producing and, second, it had to be capabl e of
producing the resource in a meaningful quantity.”**® That approach made sense given the

142 In contrast, under along-term gas purchase contract, avendor’ smanifest purpose may beto protect itsel f
against changes in market prices. That is why it locks in a price. The risk of a downturn would be
properly borne by the purchaser. See Michelle P Theroux & April D Grosse, “Force Majeure in
Canadian Law” (2011) 49:2 AltaL Rev 397 at 412.

143 Freyberg CA, supra note 56 at para 71.

44 |bid at para 72.

5 Omers, supra note 119 at para 48, citing the Factum of the Appellant at 40.

146 bid at paras 72-73.

¥ |bid at para53.

148 |bid at para 80 [emphasis omitted].
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mutual profit motives of the parties™ So too in this case, interpreting “market” in a
purposive, normative manner, with dueregard to the profit motives of both lessor and lessee,
also makes sense. Finally, one might understand this case as taking up a doubly-qualified
invitation from Omers (a passage dealing with different lease language and not part of the
ratio of the case):

Unlike some Canadian oil and gas leases, the Cymbaluk Lease does not (apart from the Force Majeure
Clause) describe when shut-in may occur. The Suspended Wells Clause deals only with the consequences
of asuspended or shut-inwell that is* capable of producing theleased substances’. There may be many valid
reasons to shut-in awell. For example, there may be no market for gas during certain months, or quota may
have been reached. Although the Board seemed to accept that awell capable of production would be shut-in
for a valid reason — seemingly a reasonable assumption having regard to the terms of the lease and the
desirability of capturing gaswhile captureis possible—none of the partiesto thisappeal challenged theright
to shut-in awell for any reason whatsoever. Astheissue of entitlement to shut-inisnot directly engaged in
this appeal, | leave to another day the question of whether the language of this lease, viewed objectively,
demonstrates a common intention that a well, even one “capable of producing”, can only be shut-in for
prudent reasons.**°

“Prudent reasons’ could well be understood as reasons that would motivate a “prudent
lessee.”

Wetherefore arrive at Justice Romaine’ s conclusion: “1 find that the phrase ‘lack of or an
intermittent market’, read in context and with a view to the reasonable intention of parties
to alease to profit from the extraction of leased substances, should be interpreted to mean
lack of or an intermittent economical or profitable market.”*>

D. CAUSE BEYOND THE LESSEE’SREASONABLE CONTROL

The Jefferson Lease provided that “if ... any well on the said lands or the pooled lands ...
is shut-in ... asthe result of alack of or an intermittent market, or any cause whatsoever
beyond the Lessee’ sreasonable control, the time of such interruption or suspension or non-
production shall not be counted against the Lessee.”*>? Under the parallel provision in the
Union Lease, “if ... production operations are ... suspended as the result of any cause
whatsoever beyond the Lessee's reasonable control including, in the case of production
operations, lack of or anintermittent market, thetimeof suchinterruption or suspension shall

9 bid at para 62.

150 |bid at para46. Seealso AliciaQuesnel & Aaron Rogers, “ Assessment and Analysis of the Decision of
the Alberta Court of Appeal in OMERS Energy v Alberta (Energy Resources Conservation Board)”
(2012) 50:2 AltaL Rev 337 at 359.

181 Sewart, supra note 2 at para 542. Simard, Holub, and Taylor rightly point out that the challenges in
applying this sort of lease language are different than those dealt with in numerous Canadian lease
termination cases (for example, whether production occurred before the “click date”; whether delay
rental swerepaid on time and to theright person; whether “ operations” had commenced prior to theclick
date). In these sorts of cases “any party, or a court, can accurately determine whether or not those
preconditions to lease validity existed”; in shut-in cases turning on well economics, whether the facts
entail lease termination “is a matter of opinion on which different parties (and different judges) may
have different opinions’ (Chris Simard, David Holub & Larina Taylor, “Lady Freyberg: Examples of
How Contemporary Courts in Alberta Approach the Modern Business Redlities of the Freehold
Petroleum and Natural Gas Lease” (2009) 46:2 AltaL Rev 299 at 310).

152 Sewart, supra note 2 at para 28 [emphasis added)].



1018 ALBERTA LAW REVIEW (2015) 52:4

not be counted against the Lessee.” > Justice Romaine correctly observed that the “lack of
amarket” language does not exist inisolation. Its meaning is coloured by the* cause beyond
the Lessee’'s reasonable control” language. In the Jefferson Lease, “cause beyond the
Lessee’ s reasonable control” is an alternative to the lack of a market. One might read the
disjunctionintwo different ways. On the one hand, the alternative “cause” may be different
in type than the preceding disjunct. On the other hand, the alternative “cause” may be of the
same type as the preceding disunct, so that a“lack of a market” would be one instance of
“acause beyond the L essee’ sreasonable control.” The latter approach favoursthe Plaintiff.
If “cause beyond the Lessee’ s reasonable control” hasarestricted or restrictive meaning, on
this approach, the “market” language should be interpreted restrictively. The Union Lease
more clearly supports the Plaintiffs approach, since lack of a market is an example of a
“cause beyond the L essee’ sreasonablecontrol .” *>* How thenisthe* cause beyond reasonable
control” language to be interpreted?

The Plaintiffs urged a force majeure interpretation of this language: a cause beyond
reasonable control is an external event over which a Lessee exercises no practical control.
The event makes performance practically impossible. No element of L essee assessment and
choice is relevant to constitute the cause. A cause beyond reasonable control, then, would
include an absence of any market, but would not include amerely uneconomical market.**

ThePlaintiffs' interpretation faced numerousdifficulties. First, thevery languagereferred
to “causes beyond the Lessee' s reasonable control.” This language would include causes
entirely beyond the Lessee’ scontrol, but the phraseincludes more; it includes causesthat are
beyond the L essee’ sreasonabl e ability to influence, manage, mitigate, or avoid. Inthiscase,
the events that led to the shut-in (as will be seen below) were “a drastic down-turn in the
price of gas and accompanying high processing costs caused by external forces.”**® These
factorswere not within the Defendants’ reasonable control. That is, even on aforce majeure
interpretation, the conditions for application of the clause were satisfied. Second, the
interpretation of the “cause beyond reasonable control” language is not coloured by the
inclusion of restrictive, external cause examples, such as “act[s] of God, the Queen’s or
public enemies, war, the authority of the law, labour unrest or strikes, [or] the destruction of
or damage to production facilities,” " alist of “supernatural events beyond the control of
either party.”** Third, the Union Lease contained aforce majeure clause that included “act
of God” -stylelanguage. The purpose of that clause wasto measurewhether or not the Lessee
would be in default of its contractual obligations: “The office of the clause isto protect the
parties from events outside normal business risk.”** In contrast, the shut-in provisions
concern the different issue of whether the Leases continue, despite the lack of production.

138 |pid at para 32 [emphasis added].

%% bid at para541.

155 |bid at paras 544-48.

1% |bid at para558.

7 |bid at para 545, citing Atlantic Paper Stock Ltd v St Anne-Nackawic Pulp & Paper Co (1975), [1976]
1 SCR 580 at 582.

158 Sewart, ibid at 549. See also Theroux & Grosse, supra note 142 at 406.

159 Atcor Ltd v Continental Energy Marketing Ltd, [1996] 6 WWR 274 at para 12 (AltaCA), Kerans JA;
Theroux & Grosse, ibid at 398, 401.
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The Defendantsare under no contractual obligationto continue production or to preservethe
Leases (they have a privilege or choice).** Thus, Justice Romaine correctly concluded that

itisnot necessary to interpret the phrase “ any cause whatsoever beyond the L essee’ sreasonable control” in
such amanner asto restrict it to events of an “act of God” or “ supervening sometimes supernatural” nature
that make performance impossible. The Third Proviso language is not a true force majeure provision, and
thereisnoreasontoimply thelimitationssuggested by the Plaintiffs. No absurdity arisesin giving the phrase
its ordinary meani ng.161

To the extent that the “any cause beyond the Lessee’s reasonable control” language
colourstheinterpretation of “market,” it supportstheview that a“lack of amarket” isalack
of areasonable market. A reasonable market is one in which areasonable lessee would sell
natural gas. A reasonable lessee would not sell at aloss.

E. BURDEN OF PROOF
The general principlesrelating to the burden of proof are established:
In acivil case, the two broad principles are:
1. that the onusis on the party who asserts a proposition, usually the plaintiff;

2. that where the subject matter of the allegation lies particularly within the knowledge of one party,
that party may be reguired to prove it.162

From one perspective, the allocation of the burden of proof in shut-in cases was settled
by the Court of Appeal in Freyberg. A lessor discharges its burden by establishing that a
lease existed and it was carried past the primary term by production, but production ceased
in the secondary term.’®® The lessee, then, has the burden of demonstrating that, on the
evidence, the failure to produce did not result in the termination of the lease.’® The lessee
must show that, given the proper interpretation of the clauseon whichit reliesto avoid lease
termination, the evidence supported reliance on that clause. These propositions derive from
Freyberg, “even though [the defendants] never alleged that such a market existed [and the
plaintiff lessor did], and even though they had no better access to the facts surrounding
market conditions than did the plaintiff lessor.” **® Regardless, on the Freyberg approach, in
this case the Defendants had the burden of establishing that there was alack of a market for
the gas producible by the 7-25 Well or that the 7-25 Well could not be produced, for reasons
beyond the Defendants’ control. Justice Romaine followed the lead of the Court of Appeal,
justifiably. There was no suggestion that at the material times the Plaintiffs had access to

160 Sewart, supranote 2 at para550; Freyberg CA, supranote 56 at para58; Quesnel & Rogers, supranote
150 at 361.

B Sewart, ibid at para553.

62 nell vFarrell, [1990] 2 SCR 311 at 321, Sopinka JA, cited in Freyberg CA, supra note 56 at para 75.
See also Sewart Estate v TAQA North Ltd, 2012 ABQB 87, 77 Alta LR (5th) 208 at paras 13-14,
Romaine J[Stewart Interlocutory].

18 Freyberg CA, ibid at para 76.

164 |bidat paras 75-82; 549767 Alberta Ltd v Teg HoldingsLtd, [1997] AJNo 321 (QL) at para4 (QB) [Teg
Holdings).

16 Simard, Holub & Taylor, supra note 151 at 308.
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information concerning the circumstances of the 7-25 Well equivalent to or better than the
Defendants.

Sewart is distinguishable from two prior shut-in cases on burden of proof grounds. In
Blair Estate, the respondent sought to justify shut-in “because of lack of market, or of an
intermittent market or for some other cause beyond the respondent’s control.”*®® The
respondent failed to dischargeitsburden of proof (which, by implication, lay onit aslessee):

The evidence adduced by the respondent supported the inference that insofar asits major customer. Trans-
CanadaPipelineswasconcerned, themarket wasintermittent. However therewasal so evidenceof adifferent
potential market described as being “discount commercial markets’. In our view the evidence did not
demonstrate alack of such an aternate market. Accordingly, the respondent did not prove that there was a
lack of market for the natural gas product in order to trigger the extension of the primary term of thelease 167

In Teg Holdings, the evidence disclosed that at the material times, the wells were
commercially viable, transportation and processing was available, and there were markets
for thegas (both direct and interruptible or spot-sales).*® A disputewith the pipeline operator
respecting the costs and location of acompressor that would be necessary to tie-in the wells
tothepipelinesystemdid not eliminatetheavailability of transportation, particul arly because
the lessee could make an application for acommon carrier order, compelling the operator to
carry the lessee’ sgas. On the evidencein Stewart, the 7-25 Well was capable of production,
and transportation and processing facilities were available or potentialy available. Justice
Romaine found, however, on the basis of the evidence reviewed in the next section, that the
Defendants had established that there was no “market” for the gas that could have been
produced from the 7-25 Well.

F. EVIDENCE SUPPORTING SHUT-IN

Significant lay evidence wastendered by the Defendants on the issue of whether the 7-25
Well was shut-in because it was uneconomical to continue production in July 1995.*° Both
the Plaintiffsand Defendantstendered expert evidence on theissues of whether “thedecision
to shut-in the well was appropriate, and whether a prudent lessee would have foreseen
profitability during the shut-in period.” ™ Two features of Justice Romaine sapproachtothe
expert evidence should be noted.

First, Justice Romainefound that in this case, in contrast to the Court of Appeal’ sfinding
in Freyberg, the expert evidence was admissible. Expert evidence is admissible if the
evidence is relevant, necessary, reliable, and not excluded by any other admissibility rule.
Thewitnesswho isto provide the evidence must also be qualified.** The Freyberg problem

66 Blair Estate Ltd v Altana Exploration Co, [1987] AJNo 554 (QL) at para 1 (CA), Irving JA.

%7 |pbid at para 3.

168 Teg Holdings, supra note 164.

169 Sewart, supra note 2 at para 352.

0 |bid. Justice Romaine dealt with two sets of expert evidence issues falling under rule 5.35 (respecting
the admissibility of expert evidence) and rule 9.13 (respecting re-opening a case in the Sewart
Interlocutory decision (supra note 162).

™ David M Paciocco & Lee Stuesser, The Law of Evidence, 6th ed (Toronto: Irwin Law, 2011) at 190;
Bryant, Lederman & Fuerst, supra note 31 at 791; Freyberg CA, supra note 56 at paras 85-86; R v
Mohan, [1994] 2 SCR 9 at 23-25, Sopinka JA.
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turned on the necessity criterion. Necessity hastwo aspects. On the one hand, it hasapolicy
aspect: expert evidenceis not admissible, for example, on the issue of whether awitnessis
telling the truth. That isamatter that isleft to the lay competence of the trier of fact. On the
other hand, necessity has areasoning aspect: expert evidence must be necessary in the sense
that it provides inferences or perspectives on the evidence that lay common sense cannot
supply.t® According to Justice Dickson in Abbey:

With respect to matters calling for special knowledge, an expert in the field may draw inferences and state
hisopinion. An expert'sfunctionisprecisely this: to provide thejudge and jury with aready-made inference
which the judge and jury, due to the technical nature of the facts, are unable to formulate. “An expert's
opinion is admissible to furnish the Court with scientific information which is likely to be outside the
experience and knowledge of a judge or jury. If on the proven facts a judge or jury can form their own
conclusions without help, then the opinion of the expert is unnecessary.” 173

In Freyberg, the Court of Appeal was of the view that expert evidence was not necessary on
theissue of whether the shut-in was caused by alack of an economical or profitable market.
The facts-in-issue could be addressed through lay or non-expert common sense.* In that
case, the presence of an economic market could be inferred from the conduct of the
defendant VVoyager. During the period inwhichthe plaintiff’ swell was shut-in, the defendant
produced from neighboring wellsthat produced from the same formation. Those other wells
bore higher expenses, and the shut-in well was in a geologically superior location and had
greater production prospects than the wells actually produced.*™ In contrast, in the case
before Justice Romaine, whether or not there was an economical market for the shut-in gas
was not apparent to the non-expert eye.'’® Expert evidence was necessary.

Second, Justice Romaine attached greater weight to the experts called by the Defendants
than to those called by the Plaintiffs. A key factor in her appraisal wasthat the Defendants
experts were independent while the Plaintiffs’ experts were not, they had occupational ties
to the Plaintiffs.*”” Independence goes to the assessments of the weight of evidence and to
the admissibility of expert evidence. Justice Romaine followed the approach of our Court of
Appeal, which has held that lack of independence goes to weight, not admissibility.' It
appears that in this case, there was no attempt to disqualify an expert on lack of
independence grounds. The Supreme Court hasrecently confirmed that |ack of independence,
rendering awitnessunableor unwillingto providefair, objective, and non-partisan evidence,
prevents the witness from testifying as an expert; his or her opinion evidence would be
inadmissible.*”

Despite the volume of lay and expert evidence (reviewed by Justice Romaine over some
270 paragraphs), the circumstances surrounding the shut-in of the 7-25 Well were

72 Bryant, Lederman & Fuerst, ibid at 785-86, 796-800.

8 Rv Abbey, [1982] 2 SCR 24 at 42 [citations omitted].

74 Freyberg CA, supra note 56 at para 87. See aso Simard, Holub & Taylor, supra note 151 at 313.

S Freyberg CA, ibid at para 88.

76 Sewart, supra note 2 at paras 351-53.

7 1bid at paras 373, 396, 487.

8 |bid at para 371 [citation omitted].

9 \White Burgess Langille Inman v Abbott and Haliburton Co, 2015 SCC 23, 383 DLR (4th) 429 at paras
2, 46.
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straightforward, if unfortunate. During the shut-in period, the price of gas was low,
processing costs for the 7-25 Well gas were high, sulphur produced along with gas’®* was a
liability rather than an asset,'®! production volume was subject to significant shrinkage
because of the co-production of sul phur and carbon dioxide,*® few natural gasliquids(which
would have added value) were produced along with the natural gas, and the processing plant
for the 7-25 Well gashad only very limited capacity to capture natural gasliquids. Thus, the
“cumulative cash flow from the [ 7-25 Well] was negative and it was producing at aloss.”
The Well required reworking to enhance production, but there was no reasonable prospect
that theinvestment required for reworking would be pai d back through production revenues.
The quantity of production from the 7-25 Well was in decline.’®

The central problem besetting the 7-25 Well was location, which exposed it to three
adverse impacts. First, the 7-25 Well was located in the territory of a competitor, Amoco.
Thewell was subject to significant competitive drainage. Amoco had alot of “straws’ inthe
target formation.'® Second, processing costs were high not only because of the sulphur
content of the gas but because the Defendants did not have an ownership interest in the plant
that processed 7-25 Well gas. The plant was operated by Amoco, which was not cooperative.
The Defendants had to pay athird-party access mark-up for processing at the plant.*®® At one
point in the late 1970s the Defendants had planned to bring a “common processor”
application respecting the plant, but that plan was abandoned, apparently because the plant
was operating at capacity.'®” Access was eventually negotiated.

Third, the 7-25 Well’ s1ocation prevented it from obtaining access to another processing
plant, the Petrogas Plant, in which the Defendants did have ownership interests. The
Defendants operated some nearby wells producing from the Crossfield formation that
produced more than the 7-25 Well.»® The 7-25 Well, though, was located on the west side
of Highway 2. The other wells and the Petrogas Plant were located on the east side. There
was no pipeline beneath Highway 2 permitting the 7-25 Well to tie into the east-side
network. The Defendants did consider bringing an application to construct such a pipeline
to the (then) Energy Resources Conservation Board (ERCB). The sulphur content of the gas
added complexity. The City of Calgary was expanding towards the gas production areas.
Giventhehightoxicity of thegas, there were significant concernsabout health effects should
a blow-out occur. The ERCB was contemplating holding a public hearing respecting
development in the entire area. The 7-25 Well pipeline application would have been woven
into that hearing. The industry consensus was that if the ERCB went ahead with a hearing,
it waslikely that the Petrogas Plant would be shut down.*® Gas production in the areawoul d
be the casualty. The Defendants did have “east-side” interests at stake, but the anticipated
conseguences of a public hearing would occur regardless of the Defendants' ownership
position. A Highway 2 crossing application would not have made sense even if all of the

180 The 7-25 Well gas was very sour: see Stewart, supra note 2 at paras 13, 230, 438, 440.
181 Ibid at paras 437, 567. See also 262, 272, 405, 434.

%2 |bid at paras 255, 406, 436.

8 |bid at para567.

84 |bid at paras 275, 567.

8 |pid at paras 273, 278.

186 Ibid at paras 236, 238, 252, 259, 273, 564.

187 Ibid at paras 243-44, 323.

188 Ibid at paras 231, 237, 562.

189 Ibid at paras 305, 310-11, 314, 562.
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Defendants were entirely independent from east-side operations.™® Thus, the pipeline
application did not proceed and the 7-25 Well was left with its unfavourable west-side
processing.

The evidence relating to the 7-25 Well and its location allowed Justice Romaine to
conclude that the economic circumstances of the 7-25 Well were not the result of any unfair
conduct by the Defendants.* The factors negatively affecting production decisions were
outside the contral of the Defendants. Compelling production at a loss would not be
reasonable. Justice Romaine therefore found that

[t]he Defendants have met their onus of establishing on a balance of probabilities that the 7-25 Well was
shut-in for reasons that fell within the ameliorating provisions of the Third Provisos of the leases, and the
leasesthusdid not terminate asaresult of thelack of production from August 1995 until January 20, 2001.1%2

She stated:

[TThus, | accept that the 7-25 Well was shut-inin July, 1995 for causes beyond the [ Defendants'] reasonable
control, in that it was uneconomical to produce during the shut-in period given the low price of gas and the
relatively high costs of production and processing, effectively alack of an economic market. 1%

V. CAUSESOF ACTION AND DAMAGES

Justice Romaine went on to consider liability and damagesissues, should she be found to
have erred in finding that the Leases did not terminate. Lease termination would have
occurred in or about 1995, when the 7-25 Well was shut-in. The Defendantsremained onthe
Lands and produced natural gas from 2001 to 2011, when the 7-25 Well went back into
production following recompletion in the Basal Quartz formation. The Defendants profited.
Gross revenues were about $31.5 million and net operating income was about $23.6
million.”* Royalties were paid to the Plaintiffs. Two linked sets of issues arise: what cause
or causes of action would be availableto the Plaintiffs?; and, if a cause of action were made
out, what would be the appropriate measure of damages? Justice Romaine's reasons were
brisk, but arrived at the right conclusions. To avoid confusions in remedies and theory as
between restitution in torts cases and restitutionary relief in (true) unjust enrichment cases,
I will consider (1) thetorts claimsthen (2) the claim in unjust enrichment. It will be seen that
regardless of the route, in this case the Plaintiffs damages would be calculated in asimilar
manner.

0 pid at para563.

¥ The Plaintiffs position respecting the history of the 7-25 Well, the events which formed the setting for
the 1995-2001 shut-in, was not completely clear (the evidence was said to be relevant to damages (ibid
at para 219), but if the Lessees had manipulated events to shut-in the 7-25 Well, it is conceivable that
the plaintiffs could have claimed damages for breach of duty of good faith: see Erehwon Exploration
Ltd v Northstar Energy Corp (1993), [1994] 3 WWR 488 at para 148 (Alta QB).

192 Sewart, supra note 2 at para’579.

198 |bid at para568.

¥ |bid at para581.
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A. CAUSESOF ACTION IN TORT

Ex hypothesi, the Defendants remained on the Lands and produced after the L eases had
terminated, that is, after their authorization had ended. They were doing what they were no
longer entitled to do. The Plaintiffs claimed trespass and conversion.”® There were serious
obstacles to finding that those causes of action were established.

1. TRESPASS
Trespassis

the direct, intentional (or negligent), and physical interference with land in the possession of the plaintiff.
It is actionable without proof of damage. Trespass to land is committed in three ways. First, and most
commonly, it isatrespassto enter personally onto land in possession of the plaintiff without permission....
Second, it is atrespass to place objects on the plaintiff’s property.... Third, atrespass may arise when the
possessor revokes a visitor's permission or licence to be on the property. If the visitor does not leave the
property within a reasonable time, he becomes atraapasser.196

The Defendants might be thought to have committed the third type of trespass, assuming
Lease termination. Their permission or licence to be on the Lands ended. The trespass
argument, though, faced some challenges.

First, therewasno indication that the Defendants’ surfacerightsterminated along withthe
Leases. If surfacerightsdid not terminate, the trespass could only beto the Plaintiffs' mines
and minerals rights. There is an issue as to whether freehold ownership of mines and
mineralsrights (alone) supports an action in trespass. Thisissue goesto the nature of mines
and minerals ownership in Canada, which, remarkably, has not yet been authoritatively
Settled:

The appellants submitted that Canadais not an ownership in situ jurisdiction and therefore no rightsvest in
hydrocarbons until they are reduced to possession. They relied on this ownership theory as support for their
position that it is not until the time of possession that the phase of the hydrocarbon becomes important for
determining ownership, because no one hasany rightsbeforethat. Thisisthetype of broad ownership theory
that is not required to be determined in this appeal. Irrespective of any other rights the parties may havein
relation to the hydrocarbons in the ground, they chose to divide their interest by contract. It is not open to
later argue that division was meaningless on the basisthat no rights can attach until the substanceis reduced
to possession. When the substance, which was not in their possession at the time of the contract, is reduced

to possession, the date and terms of the contract govern their relative entitlement. X%’

% pid at para584.

1% philip H Osborne, The Law of Torts, 4th ed (Toronto: Irwin Law, 2011) at 294-95. See also Klar, supra
note 88 (“atrespass occurs if aperson, who is on land lawfully, refuses to leave once asked to do so”
at 116).

7 Anderson, supra note 124 at para 36. In contrast to the freehold position, the Province as mines and
minerals owner can rely on a statutory trespass cause of action: Mines and Minerals Act, RSA 2000, ¢
M-17, ss 54-57. See also Alberta, Department of Energy, “Alberta’s Oil and Gas Tenure,” currently
being updated (Edmonton: Department of Energy, September 2009) at 22, online:<www.energy.alberta.
calTenure/pdfs/tenure_brochure.pdf>.
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Trespass protects possession. If amines and minerals owner does not have possession, but
only aright of possession, an action in trespass could not be supported. However, in support
of the availability of trespass, it appearsthat a mines and minerals owner could enjoy aform
of deemed possession:

[A]ll land in the dominions of the Crown must be in the possession of some one, whether that *some one"
be the Crown itself or a natural or artificial entity. "Vacant" land — "abandoned" land, (where title is
involved) isan impossibility. Possession must be somewhere — in somebody — and he who hasthetitleis
presumed to have the possession unless the actual dominion and occupancy is elsewhere 1%

Alternatively, through the exercise of control over the mines and minerals, such as by
granting a lease, possession could be manifested.”® Furthermore, given that a profit a
prendre in the form of oil and gas lease rights supports an action in trespass, the superior
estate of the lessor from which the profit a prendreis derived ought to support an action in
trespass.?® If the Plaintiffs mines and minerals rights supported trespass, presumably the
interference with those rights occurred only during the period of production from 2001 to
2011.

Second, the 7-25 Well was located on the southeast quarter section of the Lands, that is,
Lands owned by the Jerome Group Plaintiffs. Justice Romaine, however, had found that a
declaration respecting the Scurry Leases could not be granted. If the Scurry Lease on the
southeast quarter section had not (could not be found to have) terminated, the Defendants
could not have been trespassing on those lands.**

Third, even if the Scurry Lease (and the southeast quarter section surface lease)
terminated, neither the Plaintiffs nor the Defendants were aware of thisuntil, at the earliest,
about August 2003 (the dispute between the Plaintiffs and Defendants manifested between
2003 and 2005).%? The Defendants’ permission to be on the Lands was not revoked until
about September 2005 when they were served with Notices to Vacate.® Until that time,
then, it is arguable that the Defendants were not trespassing.”* As Nigel Bankes has pointed
out, mere overholding by atenant or lessee, prior to revocation of permission to be on the
lands, does not support trespass.?® It is true that an oil and gas lease is not treated as a
surface-based landlord and tenant lease for all purposes.?® That observation, though, does
not settle the question of whether for the purposes of trespass an oil and gas lease
relationship should be treated similarly to or differently than atraditional lease, particularly

1% Bentley v Peppard (1903), 33 SCR 444 at 445, Sedgewick JA. See aso Willian Blackstone,
Commentarieson the Laws of England, 1st ed (Oxford: Clarendon Press, 1766) vol 2 (“theword ‘land’
includes not only the face of the earth, but everything under it, or over it” at 16), cited in Klar, supra
note 88 at 117.

% Klar, ibid at 113-14.

20 Xerex Exploration Ltd v Petro-Canada, 2005 ABCA 224, 256 DLR (4th) 218 at paras 85-86 [Xerex].

2L gewart, supra note 2 at para 584.

22 pjd at para647.

25 |bid.

24 Choprav T Eaton Co, [1999] 9 WWR 711 at para 85 (Alta QB), Brooker J.

25 Nigel Bankes, “ Termination of an Oil and GasL ease, Covenantsasto Title, and Assessment of Damages
for Wrongful Severance of Natural Resources: A Comment on Williston Wildcatters’ (2005) 68:1 Sask
L Rev 23 at 52-55.

26 Seee.g. Canadian Export Gas& Oil Ltd v Flegal (1977), 9 AR 105 (SC (TD)), Stevenson J (respecting
the non-application of atraditional |ease-based exception to the common law perpetuitiesruleto oil and
gas leases).
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since an oil and gas lessee (occupying in ignorance) isin no different moral position than a
traditional lessee (occupying inignorance). Thesefiner pointsdid not figure in the decision
of Chief Justice Gerein at trial in the Montreal Trust case.*” Chief Justice Gerein accepted
that an overholding |essee committed trespass upon lease termination.?® The precedential
value of this finding is weakened by the point having apparently been conceded without
argument before the Saskatchewan Court of Appeal *®

The better view would appear to be that an overholding tenant, whether an oil and gas
lessee or atraditional lessee, is not a trespasser but a tenant at sufferance: “A tenancy at
sufferance arises where atenant, having entered the land under a valid tenancy, holds over
without the landlord’ s assent or dissent. Such atenant differs from a trespasser in that his
original entry was lawful, and from a tenant at will in that his tenancy exists without the
landlord’ s consent.”#° That is, with Bankes, there is no trespass, but the landlord still hasa
cause of action: “the tenant at sufferance is liable to a claim for ‘use and occupation’ ...
rather thanto an action for damagesfor trespass or for mesne profits.”?** The measurefor use
and occupation is* areasonable sum, assessed at the ordinary market value, for the use and
occupation of the land.”#? Aswill be seen below, this measure nicely matches the measure
of damages settled upon by Justice Romaine.

If trespass were made out, the Defendants could advance the defence of “leave and
licence” for the period in which they were granted consent to remain on the Lands. Justice
Romaine indicated that she would have followed the Montreal Trust approach, such that
leave and licence could have been granted by the freehol der Plaintiffs after they “cameto the
belief that the leases had terminated.”?** Granting consent to atrespasser to remain on lands
presupposes that a (former) lessor realized that the lease had terminated. While Justice
Romaine did not elaborate, she suggests that she prefers the view expressed in Montreal
Trust that the knowledge required to provide consent is the lessor’ s knowledge. Granting
leave and licence need not await afinal judicial determination which would authoritatively
permit alessor to know its rights.?** Justice Romaine, then, appears to be parting company
with Justice Kent’ s approach to the knowledge element of leave and licence | eave described

27 Montreal Trust Co v Williston Wildcatters Corp, 2003 SKQB 360, [2004] 3 WWR 574, Gerein CJ
[Montreal Trust QB], rev’d 2004 SKCA 116, 243 DLR (4th) 317 [Montreal Trust CA], leaveto appeal
to SCC refused, 30596 (21 April 2005).

28 Montreal Trust QB, ibid, at para6. Chief Justice Gerein also discussed caselaw pertaining to leave and
license issues as opposed to whether an overholding lessee commits trespass: see Wurstemberger v
Royalite Oil Co, [1935] 2 DLR 177 (AltaSC (AD)) (cited in Montreal Trust QB, ibid at para12); CPR
v TheKing, [1931] 2 DLR 386 (cited in Montreal Trust QB, ibid at para 8).

29 Montreal Trust CA, supra note 207 at para 18.

20 Charles Harpum, Stuart Bridge & Martin Dixon, eds, Megarry & Wade: The Law of Real Property, 8th
ed (London: Sweet & Maxwell, 2012) at 793 [footnotes omitted]. See also Dean and Chapter of the
Cathedral and Metropolitan Church of Christ Canterbury v Whitbread (1995), 72 P& CR 9 at 13 (Ch),
Cooke J.

21 Harpum, Bridge & Dixon, ibid at 793-94 [footnotes omitted]. See the discussion of “ mesne profits’ at
100: “the owner may elect to seek either restitution of the benefit which the defendant has received or
damagesfor thelosshe has suffered ... [u]sualy ... compensation for having been deprived of use and
occupation of the land” [footnotes omitted)].

22 |bid at 900-901 [footnotes omitted]. See also David R Percy & David McGillivray, “Overlapping
Remedies and the Unexpected Termination of Oil and Gas Leases’ (2011) 49:2 AltaL Rev 251 at 263.

43 gewart, supra note 2 at para 667.

24 Montreal Trust CA, supra note 207 at paras 54, 56.
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in the Freyberg damages decision.*® Regardless, the leave and licence period would have
been modest at best, amounting to about two years respecting one group of Plaintiffs.?®

2. CONVERSION

Conversionisthe“wrongful interference with the goods of another, such astaking, using,
or destroying these goods in amanner inconsistent with the owner’ sright of possession.”
According to Osborne:

There arethree central elementsto the tort of conversion. First, it protects personswho are in possession of
chattelsor who have aright to theimmediate possession of chattels. Second, it isrestricted to theintentional
interference and dealing with chattels.... Third, an act of conversion isonethat so seriously interferes with
the plaintiff’ s rights to the chattel that the defendant may, in fairness, be required to pay itsfull value. The
payment of damages equivalent to the full value of the chattel is said to effect aforced judicial sale of the
chattel to the defendant. This explains why ordersfor the return of the chattel are not madein aconversion
action. The defendant is treated asif he had bought the chattel and he can keep it.2%®

The present case might seem an obvious example of conversion. The Defendants produced
and sold the Plaintiffs' natural gas. Conversion was the basis for recovery in the Alberta
Court of Queen’s Bench decision on damages in the Freyberg case.?® There was a
suggestion in Justice Romaine’s reasons that the Court of Appeal had cast doubt on the
availability of conversion to mines and minerals owners in Xerex, where the following

passage is found:

Thetort of conversion dealswithinterferenceto goodsand chattels, rather than land. It followsfromthisthat
to be able to sue in conversion a plaintiff must be in possession of those goods or chattels, or have aright
of immediate possession. Thereisareal question, therefore, whether the holder of amineralsrightslicence,
who has not yet exploited hisinterest, has an immediate right to the possession of substances that have not
yet been severed from the ground. Thisis an unsettled area of the law, and because the trial judge did not
award damages for conversion we see no reason to consider thisissue further.?%°

Xerex dealt with a licencee or the holder of a profit a prendre, not a mines and minerals
owner. If the licencee does not have the right to immediate possession of oil and gas, then
the mines and minerals owner must (who else would?), thereby supporting the availability
of theaction for the owner. Theallocation of the " right to immediate possession” asbetween
alesseeand alessor may be murky, but if (asin thiscase) thelease hasterminated, the lessee
could not assert a right to immediate possession, as against the lessor. Hence, again, the
lessor, the Plaintiffs in this case, should have rights supporting an action in conversion.

25 Freybergv Fletcher Challenge Oil & Gaslnc, 2007 ABQB 353, [2007] 10 WWR 133, Kent J[Freyberg
Damages] (“[a]lthough the validity of the lease was raised, only when the Supreme Court denied leave
did the parties know that the lease was invalid” at para 135).

26 gewart, supra note 2 at para 668.

27 Boma Manufacturing Ltd v Canadian Imperial Bank of Commerce, [1996] 3 SCR 727 at para31. See
also Freyberg Damages, supra note 215 at para 147.

28 QOshorne, supra note 196 at 308-309 [footnotes omitted]; Klar, supra note 88 at 99, 107.

29 Freyberg Damages, supra note 215 at paras 101, 148; Stewart, supra note 2 at para 606.

20 Xerex, supra note 200 at para 89.
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Unfortunately, yet again for the Plaintiffs, their situation hascomplexitiesarising fromthe
participation of the Jerome Group Plaintiffs. The natural gas was produced from the
southeast quarter section. But insofar asthat L ease could not be declared to have terminated,
production under that Lease could not be wrongful. If the Plaintiffs and the Jerome Group
Plaintiffsheld undividedinterestsinthenatural gasrightsunderlyingtheLands (for example,
as tenants in common), the Plaintiffs would not be excluded from a remedy. They could
claim an accounting for the production of their share of the natural gas. The tenants in
common theory, though, has no application in the circumstances. Whether or not the Scurry
L eases subsisted, theliability and damages phase of this case proceeded on the basisthat the
other Leaseshad terminated. Thiswould spell theend of the pooling arrangement, whichwas
purely contractual. There was no evidence that each of the Plaintiffs (including the Jerome
Group Plaintiffs) held undivided interests in the natural gas underlying the whole section
through some other arrangement. The natural gas was produced only from Jerome Group
Plaintiff Lands. Arguably, the Plaintiffs could have no claim to gas produced from the
Jerome Group Plaintiff Lands, since the Plaintiffs’ interests were lost through the rule of
capture.”* The gas that was produced was not theirs. This would not mean that the
Defendants were not liable at all; it would mean that the Defendants were not liable to the
Plaintiffs for conversion, but only to the Jerome Group Plaintiffs (if they were found to be
entitled to adeclaration of |ease termination). Whether and on what terms the Jerome Group
Plaintiffs would be obliged to account to the Plaintiffs is another matter.

Finally, what may completely undercut the Plaintiffs conversion argument is that it
appears that none of the natural gas produced was theirs or the Jerome Group Plaintiffs’. In
separate proceedingsthe Defendantswere pursued for converting the storageunit natural gas.
Therevived and recompleted 7-25 Well was, it appears, producing its neighbour’ s storage
unit gas. Thislitigation led to the injunction that shut-in the 7-25 Well. In that litigation, the
Defendantsthird-partied the Plaintiffs, seeking repayment of royalties (which, if the storage
unit arguments prevail, the Plaintiffs never should have received).??? The Plaintiffs should
have no cause of action for the production of natural gas that was not theirs.??

3. MEASURE OF DAMAGESIN TORT

Hanging over the law of damages for the post-lease termination conduct of lessees, like
adeclaration of the Oracle of Delphi, isthe decision of the Saskatchewan Court of Appeal
and the Supreme Court in Sohio:

Theappellant al so sought an accounting of all petroleum, natural gasand related hydrocarbonsremoved from
the land by the respondents, or damages in lieu thereof. The Court has jurisdiction to grant this relief on
terms which will be just and equitable to all parties involved. The respondent Sohio proceeded under a
mistakeastoitsrights, and did not knowingly take an unfair advantage of the appellant’ slack of appreciation
of its legal rights. The respondents were first aware that their position was challenged when the writ of
summons was served upon them. At that time the revenue which they had received from the sale of the

21 Borys, supra note 124.

22 Qewart, supra note 2 at para 657.

23 |t appearsthat the gas storage unit parties have entered into a settlement agreement with the Plaintiffs;
in an exchange for undisclosed compensation, the freehold Plaintiffs granted storage leases to the gas
storage unit parties: ibid at para 658.



STEWART ESTATE V. TAQA NORTH LTD. 1029

production exceeded the amount they had expended. Under the circumstances, it would appear just and
equitableto order the respondentsto account for all benefitsfrom production received by them after the date
of service of the writ of summons upon them 2?4

As is typical of oracular pronouncements, this declaration is enigmatic, providing little
concrete guidance for practical life. We are directed, though, to seek remediesthat are“just
and equitable to all partiesinvolved.” If the Plaintiffs established trespass or conversion or
both, how would their damages be measured?

The common law provides some guidance for achieving just and equitable results. The
basi c approach to torts damages is compensatory. The plaintiff should be put in the position
that the plaintiff would have been in had the tort not occurred: “Damages are measured by
the plaintiff’s loss, not the defendant’s gain.”?® This basic approach is supplemented if
additional factors are engaged. The conduct of the defendant may warrant denunciation, a
civil law response to the gravity of the harm and the blameworthiness of the tortfeasor. The
conduct of the defendant may warrant deterrent measures, to dissuade others from engaging
in similar conduct. The defendant may have profited by its wrong. To avoid promoting
wrongdoing and to avoid allowing wrongdoers to profit by their wrongs, benefits obtained
by the defendant may be stripped away.??® Profit may be stripped through an award of
punitive damages.?’ Further, a plaintiff may attach benefits secured by atortfeasor through
“waiver of tort.”??® Inthisinstance, the plaintiff would claim disgorgement of thedefendant’ s
profits. Damages are measured not by what the plaintiff haslost but by what the defendant
has gained.?® Since the goal isto strip adefendant of wrongful profits, thereis no need for
a correspondence or correlation between the profits sought and a deprivation of the
plaintiff.Z° Theremedy, then, isnot (properly speaking) “restitutionary” sinceit doesnot aim
at returning a lost benefit to a plaintiff. The justification for the remedy is the breach of a
positive obligation by the defendant, coupled with profit from that wrongdoing.*

A tortfeasor’s level of moral turpitude may vary, as may its contribution to any profits
founded on itswrongdoing. The courts have therefore devel oped several categories of cases
to aid in the determination of appropriate profit-stripping awardsin lease termination cases.
If the defendant’s conduct was highly reprehensible (involving, for example, bad faith,
dishonesty, fraud, or the willful violation of the plaintiff’s rights), the plaintiff may be

24 Weyburn Security Co Ltd v Sohio Petroleum Co (1969), 7 DLR (3d) 277 at 283 (Sask CA), Hall JA,
cited in Sohio, supra note 55 at 89.

2 gewart, supra note 2 at para 637; AG v Blake, [2000] 4 All ER 385 at 391 (HL), Lord Nicholls;

Montreal Trust CA, supra note 207 at 72, 110.

Sewart, ibid (“[i]f the circumstances of the situation require more punitive measures, because the

behaviour ‘offends the conscience of the court’ or because relief needs to act as a deterrent to such

wrongdoing on future occasions, those measures may include disgorgement of profit” at para 636).

21 peter D Maddaugh & John D McCamus, The Law of Restitution (Toronto: Thomson Reuters, 2014)
(loose-leaf December 2014 supplement) vol 2, ch 24 at 33; Jamie Cassels & Elizabeth Adjin-Tettey,
Remedies: The Law of Damages, 3rd ed (Toronto: Irwin Law, 2014) at 320-22, 334.

28 Cassels& Adjin-Tettey, ibid at 294.

29 Montreal Trust CA, supra note 207 at paras 75-76.

20 Mitchell Mclnnes, “Resisting Temptationsto‘ Justice’” in Robert Chambers, CharlesMitchell & James
Penner, eds, Philosophical Foundationsof theLaw of Unjust Enrichment (New Y ork: Oxford University
Press, 2009) 100 at 106 [Mclnnes, “Resisting Temptations’] (the benefit disgorged may in fact have
been received by the defendant from athird party, without the plaintiff ever having had the possibility

- of obtaining this benefit on its own).
Ibid.

226
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awarded the full value of product extracted the lands, with no deductions. If the defendant’s
conduct was reprehensible but not innocent, so that there would be no concern about over-
compensating the plaintiff, the plaintiff may be awarded the value of the product extracted,
less post-severance deductions (transportation costs).”* If the defendant’ s conduct was not
reprehensible (that is, if the defendant was an innocent tortfeasor) such that there would be
concerns about over-compensating the plaintiff, the approach to damages (re)turns from the
defendant’ s cul pability to the plaintiff’ s injury and a mild approach is used.”®

Two types of cases have emerged under the “mild” heading. If the plaintiff could have
developed thelandsitself (that is, the defendant took from the plaintiff the opportunity to do
what it had done), the plaintiff may be awarded damages based on the value of the product
extracted, less post-severance costs (transportation) and processing costs, and severance
costs.? If the plaintiff could not have developed the lands itself, the defendant’ s conduct
blocked the plaintiff from re-leasing the lands, which (having been proven to be productive)
would have resulted in an upfront bonus plus an enhanced royalty (less any royalties that
were paid).?® As Justice Poelman has observed, “[t]he authorities make it difficult to draw
much distinction between the ‘mild’ form of restitutionary damages and the compensatory
measure of damages.”**® The mild remediesarein the spirit of relief that isjust and equitable
to both plaintiff and defendant.

The “bonus plus best royalties” approach has been criticized. First, John Ballem has
asserted that theinquiry into whether alessor could or could not devel op thelands by himself
isinappropriate. The courts are “ill-equipped” to “delve into the affairs of the plaintiff.”2*’
Courts, though, frequently delve. Criminal sentencing, the determination of damages in
personal injury cases, and custody hearings — among many other types of litigation —
involve examinations of individuals affairs. Furthermore, evidence can be tendered
respecting the expertise and experience necessary to engage in oil and gas contracting and
respecting opportunities and obstacles for small prospective operators.?® Second, in
Livingstone,?® which isfoundational to the“bonusand best royalties’ approachto damages,
“Lord Blackburn was careful to note ... that he did not think that the decision of the Court
of Session (which was upheld by the House of Lords) isthat ‘the royalty is the measure of
the damages. It is only that it is evidence of the value which is the measures of the
damages.’” #*° Livingstone was not creating a new rule, but was a decision based on the best
evidence of a particular plaintiff’sloss. The argument isthat it was an exceptional decision
dealing with exceptional circumstances.?** The exceptional nature of the decision could be
conceded in its home environment. In the Prairie West, however, with its atomized freehold
resource ownership, small isolated ownerswith noindustry experience, significant economic

22 Montreal Trust CA, supra note 207 at para 79.

28 |bid at para 80; Freyberg Damages, supra note 215 at para 131.

24 Montreal Trust QB, supra note 207 at para 80.

25 |pid at para 110; Stewart, supra note 2 at paras 636, 643.

26 Nexxtep ResourcesLtd v Talisman Energy Inc, 2012 ABQB 62, [2012] 10 WWR 528 at para 72, aff'd
supra note 122.

27 John Bishop Ballem, “The Further Adventures and Strange Afterlife of the Oil and Gas Lease” (2006)
44:2 AltaL Rev 429 at 438.

28 For asummary of the difficulties that an individual freeholder would have in seeking to develop lands
as aworking interest owner, see Simard, Holub & Taylor, supra note 150 at 324-26.

29 | jvingstone v Rawyards Coal Co (1880), 5 AC 25 (HL (Scot)).

20 Montreal Trust CA, supra note 207 at para 72 [footnotes omitted].

21 See Bankes, supra note 205 at 71.
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influence, or personal capital reserves sitting on personally unexploitable riches, what may
have been exceptional elsewhere is norma here. Third, the “bonus plus best royalty”
approach does create the risk of inclining lessees to remain on lands, even though they
suspect or even know that |eases have terminated. The worst that could happen is that they
wind up paying just marginally more than they would have under the original lease.*** This
risk was recognized in Montreal Trust CA:

Although such refinement does give the trespasser the profit it would have received had they acted lawfully,
such result isjustified by reason of thelack of bad faith or the mistaken belief that they were acting lawfully,
anditispreferableto giving theplaintiff awindfall profit in such circumstances. Argumentsthat suggest that
thiswill encouragetrespassersto be carel essasto whether they act legally or not should beinstantly quelled:
atrespasser who does so isamost certain to fall under the harsher head of damage due to their negligence
or bad faith, and thus this option of damagesis not even open to the court. 2

Inthiscase, the Defendants profited from production from therecompleted 7-25Well. The
Plaintiffs contended that they were entitled to profits, and claimed disgorgement of gross
proceeds of sale or disgorgement of net operating income.?* The Defendants responded that
the Plaintiffs would be adequately compensated if they received the royalty and bonus that
they would have received, had new leases been negotiated when the L eases terminated.?*
The Defendants, then, would retain profits net of bonus and incremental royalty payments.

Justice Romaine adopted the Montreal Trust and Freyberg Damages approach to
assessing damages. She found no evidence taking the Defendants out of the “innocent
tortfeasor” category. They engaged in no conduct that would warrant a punitive or
deterrence-based damage award. Neither, then, wereeither of thetwo“ harsh” profit-stripping
approaches appropriate. None of the parties was aware that that the L eases had terminated
in the mid-1990s.2* The fact that the Defendants remained in possession after service of the
Statement of Claim did not warrant a harsher measure of damages. Whether the Leases
remained valid was not “clear-cut.” Furthermore, Snell Farms and Wheatland were not
parties, so the Defendants had to consider any obligations owed to them.?*’

The Plaintiffs sought to evade the finding that they could not have operated the 7-25 Well
on their own. The freehold Plaintiffs had entered into top leases, so FSI or 108 could have
operated the well. Justice Romaine drew a contrary conclusion. What these arrangements
established was that the freehold Plaintiffs were unable to develop the Lands on their own.
They needed industry assistance. The best they could do was what they did, which was to
enter into a new lease; the Plaintiffs themselves could never develop the Lands*®

22 Ballem, supra note 237; Percy & McGillivray, supra note 212 at 270; Bankes, supra note 205 at 57.

23 Montreal Trust CA, supra note 207 at para 110.

24 Sewart, supra note 2 at para 581.

5 1pid at para582.

26 |bid at paras 646, 649, 663.

27 |bid at para 649.

248 Ibid at para656. Furthermore, neither could the Top L essees devel op the Lands. It appearsthat the Top-
Lessee Plaintiffs assigned their interests under the top leases to the gas storage unit parties, save for
“their right to prosecute and their right to retain the proceeds of this litigation” (at para 658).
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B. UNJUST ENRICHMENT

Should traditional common law causes of action have been found to be unavailableto the
Plaintiffs, onemight have hoped and expected that someother legal framework could address
the Defendants’ unauthorized occupation and production. Unjust enrichment would appear
to fill any gapsleft by the law of torts. Establishing this cause of action might be thought to
be useful to the Plaintiffs, since the remedy for unjust enrichment isareguirement to “ repay
or reversethe unjustified enrichment.” 2 “[ T] he courts have no businessin substituting atort
remedy on the groundsthat it seemsfairer.”? Justice Romaine pointed to the avail ability of
acause of action in unjust enrichment, without detailing its application.?!

It isimportant to begin with the acknowledgement that unjust enrichment isdistinct if not
always separate from actions in contract and torts. It embraces a third type of cause of
action.®? It does not turn on the fault of breaking promises or injuring others or their
property. Instead, the cause of action reverses transactions that may be completely
“blameless’ from other legal perspectives. “the action in unjust enrichment involves true
strict liability. Liability isimposed, despite the absence of any breach, simply because the
defendant received an unwarranted benefit from the plaintiff.”

The main elements of a cause of action in unjust enrichment are well established: “(1)
enrichment of the defendant; (2) a corresponding deprivation of the plaintiff; and (3) an
absence of juristic reason for the enrichment.”?* Benefit and deprivation are economic in
nature. While a benefit must be tangible, “[i]t may be positive or negative, the latter in the
sense that the benefit conferred on the defendant spares him or her an expense he or she
would have had to undertake.” ° There must beamaterial connection or linkage between the
enrichment and the measureable |oss or diminution of the plaintiff’ s resources. **Further,
there must bea“ matching plusand minus;” %" “ the second requirement obligatesthe plaintiff
to establish not simply that the defendant has been enriched, but also that the enrichment
corresponds to a deprivation which the plaintiff has suffered.”?®

The Supreme Court established a two-step approach to the “absence of juristic reason”
element in Garland:

First, the plaintiff must show that no juristic reason from an established category existsto deny recovery....
The established categories that can constitute juristic reasons include a contract , a disposition of law, a

9 Kerr v Baranow, 2011 SCC 10, [2011] 1 SCR 269 at para 46, Cromwell JA [Kerr]. See also Mitchell
Mclnnes, “A Return to First Principlesin Unjust Enrichment: Kerr v Baranow” (2001) 51:2 Can Bus
LJ 275 [Mclnnes, “First Principles’].

30 percy & McGillivray, supra note 212 at 271.

3L gewart, supra note 2 at paras 586-87.

%2 Mclnnes, “Resisting Temptation,” supra note 230 at 103.

33 Meclnnes, “First Principles,” supra note 249 at 275, n 5 [citations omitted]. See also ibid at 103.

%% Garland v Consumers’ Gas Co, 2004 SCC 25, [2004] 1 SCR 629 at para 30, lacobucci JA [Garland]
[citationsomitted]. Seeal so Kerr, supranote 249 at paras 36, 38, 39. Thetransfer of valuefrom plaintiff
to defendant is reversed if the transfer lacked any legal basis or fulfilled no legal purpose (Mclnnes,
“First Principles,” ibid at 279, 281).

35 Kerr, ibid at para 38.

6 Critically, there must beamaterial connection or linkage between the enrichment and ameasurable loss
or diminution of a plaintiff’s resources: Mclnnes, “Resisting Temptation,” supra note 230 at 104.

37 Meclnnes, “First Principles,” supra note 249 at 283.

38 Kerr, supra note 249 at para 39 [citations omitted].
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donativeintent, and other valid common law, equitable or statutory obligations. If thereisno juristic reason
from an established category, then the plaintiff has made out a prima facie case under the juristic reason
component of the analysis.

The prima facie case is rebuttable, however, where the defendant can show that there is another reason to
deny recovery. As aresult, there is a de facto burden of proof placed on the defendant to show the reason
why the enrichment should be retained. This stage of the analysis thus provides for a category of residual
defencein which courtscan look to all of the circumstances of the transaction in order to determine whether
there is another reason to deny recovery.

As part of the defendant’s attempt to rebut, courts should have regard to two factors: the reasonable

expectations of the parties, and public policy consi derations. >

Evenif the elements of unjust enrichment are made out, adefence may be availableto the
defendant, such as the defence of change of position “where an innocent defendant
demonstratesthat it has materially changed its position asaresult of an enrichment such that
it would be inequitable to require the benefit to be returned.”**° The defence is available, in
the words of Lord Goff, if “the injustice of requiring [the innocent defendant] so to repay
outweighstheinjustice of denying the plaintiff restitution.” ?** Depending onthe nature of the
enrichment and whether it can be traced into some asset or assets, the appropriate form of
remedy could be a monetary payment or a proprietary remedy.*?

In this case, the Defendants did not make money from 1995 to 2001, since the 7-25 Well
was shut-in. The Defendants certainly made money from 2001 to 2011. Their economic
benefit was achieved by producing (assuming for now) the Plaintiffs' natural gas. No gas,
no profit. But what was the Defendants’ enrichment, what wasthe Plaintiffs’ corresponding
deprivation, and was there any juristic reason for permitting the Defendants to retain any
enrichment?

Setting aside the drilling and completion and re-completion costs of the 7-25 Well (that
is, on the assumption that those expenses had been recouped before thewell was shut-in) the
value of enrichment cannot be the full sales price of the natural gas. The Defendants were
not enriched by that amount. They were enriched by the difference between the price of the
natural gas and their expenses: operating costs, processing costs, transportation costs, and
royalty costs. These amounts, at least, must be deducted to work out the value of the gaslost
by the Plaintiffs to the Defendants.

As seen above, the evidence did not support the conclusion that the Plaintiffs could have
developed the Lands themselves. They were not natural gas producers. They were not
deprived of the flow of gas, net of expenses. At best, they would have relied on some other
party to do the work for them. Add to the deductions from the sales price, then, a profit
margin recoverable by that other party connected with its operation of the 7-25 Well.

% Garland, supra note 254 at paras 44-46 [citations omitted]. Maddaugh & McCamus, supra note 227,
vol 1, ch 3 at 35, 39.

*0 Garland, ibid at para63 [citations omitted]. See also Maddaugh & McCamus, ibid, vol 1, ch 3 at 49-50.

%1 | jpkin Gorman v Karpnale Ltd, [1992] 4 All ER 512 at 533 (HL), Lord Goff.

%2 Kerr, supranote 249 at para47.
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Furthermore, keeping in mind that the burden of proof lieson the Plaintiffs, the evidence did
not show that this other party would do thework on aservice-contract basisonly. Anequally
reasonableinferenceisthat the only way to induce a new party to devel op the Landswould
have been through granting it anew lease. What the Plaintiffs were deprived of wasthe best
availableroyalty. Thiscorrespondedtoa® negative” enrichment of the Defendants, thebonus
and marginal increase of royalty the Defendantsdid not pay. We arrive again, through unjust
enrichment, at the “bonus and best royalty” measure of damages.

If there were an enrichment and a corresponding deprivation, were the Defendants
immunized from liability to the Plaintiffs in whole or in part through the operation of a
juristic reason justifying retention of the enrichment? No established category of juristic
reason was engaged. Was there is another reason to deny recovery? Prior to the Plaintiffs
having come to the conclusion that the Leases had terminated and their notification of
termination to the Defendants, the Plaintiffs and Defendants were operating under amutual
legal mistake. The Defendantswere producing the Plaintiffs natural gas; but the Defendants
were operating the Well, incurring the required expenses, and paying royalties. Both sets of
parties believed that Leases that had been valid remained valid. Expectations remained
fulfilled. The Defendants position might be analogized to that of Consumer’s Gas in
Garland. Consumer’s Gas relied on Ontario Energy Board orders to collect excessive
amountsfrom consumers. Initially, it wasnot appreciated that the orderswereillegal . During
thisperiod, Consumer’ s Gasreasonably relied on the orders. Thissupported ajuristic reason
for denying recovery of the over-charges during this period:

For the period between 1981 and 1994, when the current action was commenced, thereis no suggestion that
Consumers Gaswas aware that the LPPsviolated s. 347 of the Criminal Code. This mitigatesin favour of
Consumers Gas during this period. The reliance of Consumers’ Gas on the OEB orders, in the absence of
actual or constructive notice that the orders were inoperative, is sufficient to provide a juristic reason for
Consumers Gas's enrichment during this first peri 0d. 28

When, however, the action was commenced against Consumer’s Gas respecting the over-
charges, the serious possibility of theillegality of the orderswas raised and Consumer’ s Gas
was no longer entitled to reasonably rely on those orders. From that point forward its
enrichment was not supported by a juristic reason. “ After the action was commenced and
Consumers’ Gaswas put on notice that there was a serious possibility the L PPs violated the
Criminal Code, it was no longer reasonable for Consumers Gas to rely on the OEB rate
orders to authorize the LPPs.”?®* Similarly, once the Defendants had been notified by the
Plaintiffsthat the Leaseshad terminated, a“ seriouspossibility” of the Leases’ invalidity was
raised, and the Defendants were no longer entitled to reasonably rely on those Leases.
Arguably, intuitionsof what isjust and unjust intersect with the common law of trespass. The
overholding tenant commits trespass only when its licence is revoked; the Defendants
enrichment became unjust only following notice of termination of the L eases.

But again, the provenance of the natural gas cannot be forgotten. If the natural gas
produced between 2001 and 2011 did not belong to the Plaintiffs, it could not be just to

%3 Garland, supra note 254 at para 58.
%4 |bid at para59.
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compensate the Plaintiffs for what they did not lose. It would not be unjust for the Plaintiffs
not to acquire a share of what should not have been produced.

CONCLUSION

Sewart isalengthy journey through many issuesin freehold lease litigation. Thistype of
litigationisasteep climb for lessors. 1ssues of property law must be sorted out to ensure that
theright partiescomeforward. Limitation periodsare short, especially sincemost lessorswill
begin from a serious information deficit respecting industry operations on their property.
Leases areto be interpreted to benefit both parties, but one might be excused for translating
that comment as “sometimes you eat the bear, sometimes the bear eatsyou.” If a court does
find that a lease has terminated, alessor may be surprised to find that the economic reality
after the termination looks alot like the economic reality before the termination: there was
alease, then it was asif there were alease. But pessimismis not (always) justified: at least
if landsremain valuable, the new lease could come with a big bonus and bumped-up royalty.
And since they are not making any new land but they are making new production
technologies, there's a reasonable prospect that freeholders in the position of the Stewart
plaintiffs could come into new money from old wells.



