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EXPLORING NEW SHORES: AN OVERVIEW OF THE
LEGAL LANDSCAPE RELATING TO THE SUPPLY AND
TRANSPORTATION OF LNG FROM CANADIAN PORTS

JOHN BROMLEY,* IAN MCIVER,** AND ROBIN ACWORTH***

This article provides an overview of the key areas of the legal landscape downstream of
liquefaction terminals in the context of Canadian LNG projects. This will be of particular
interest to those involved in Canada’s nascent LNG industry, including project proponents,
buyers and sellers of LNG, and owners and operators of LNG carriers and other vessels
intending to load LNG, either as cargo or bunker fuel, from a terminal in Canada.

Canada’s LNG industry has had a rocky start in some respects, with many projects having
been shelved and a number of the remaining projects facing an uncertain future due to
market conditions, regulatory obstacles, and other challenges. However, there continue to
be many factors supporting the development of LNG liquefaction capacity in Canada,
including the desire to supply the world with responsibly sourced, cost-effective, and
relatively clean fuel, and it is expected that a number of projects will ultimately proceed.

The supply and transportation of LNG from such projects once they become operational will
engage the body of maritime laws governing the operation of ships in Canadian waters and,
where relevant, Canada’s export laws. Other requirements may additionally apply by virtue
of the contractual arrangements typically entered into in connection with such activities.
Such regulatory and other requirements, and their place within the broader LNG value
chain, are the subject of this article.
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I.  INTRODUCTION

Canada is one of the world’s top producers of natural gas, with a reported 184.7 billion
cubic meters produced in 2018 and 1.9 trillion cubic meters of proven reserves at the end of
2018.1 Most of the marketable production in Canada comes from onshore reserves in British
Columbia and Alberta, but reserves are found across the country both onshore and offshore.
Canada has historically been a natural gas exporter, with most exports being transported
south via pipeline to the United States. In the last 15 years, however, technological
advancements and abundant supplies have shifted market dynamics, reducing American
demand for Canadian natural gas.

These market factors have hurt many western Canadian producers, causing some to look
for alternate markets overseas. With low commodity prices, a stable political regime, and
proximity advantages, Canada is well-positioned to compete in markets beyond North
America. However, as has been seen in recent years, the development of infrastructure
projects in Canada can face a variety of challenges including regulatory obstacles,
requirements to engage with Indigenous groups, and the risk of protests and blockades by
those opposing such projects. Nevertheless, the impetus of growing global energy demand
and the aspiration to supply that demand with cleaner-burning and responsibly sourced fuel
has generated significant momentum in the Canadian natural gas industry, particularly with
respect to liquefied natural gas (LNG).2

Canada’s LNG industry began decades ago, with small-scale facilities serving local
markets, including as peak-shaving facilities (due to the relative ease by which LNG can be
stored and regasified to meet demand) and to provide fuel to remote areas without gas
pipeline infrastructure.3 There are also existing LNG import and export operations in Canada.
On the import side, in 2009, prior to the shift in Canadian energy strategy, the first large-
scale Canadian LNG regasification terminal, Canaport LNG, began operations in Saint John,
New Brunswick, importing LNG from overseas and supplying gas to eastern Canada and the

1 “BP Statistical Review of World Energy” at 30–32, online: <www.bp.com/content/dam/ bp/business-
sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-
report.pdf>.

2 LNG refers to liquefied natural gas consisting mainly of methane which is cooled to approximately -162
degrees Celsius. In its liquid state, such natural gas is reduced to approximately 1/600th of its volume
in a gaseous state, making it easier to transport to overseas markets by ship.

3 See Canada Energy Regulator, Canada’s Role in the Global LNG Market – Energy Market Assessment
(Ottawa: Canadian Energy Regulator, 2019), online: <web.archive.org/web/20190922050756/http://cer-
rec.gc.ca/nrg/sttstc/ntrlgs/rprt/2017lngmrkt/cndslnglndscp-eng.html>.
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northeastern US. With the growing demand for export capacity, it was proposed that this
facility would be converted into an export terminal, but the proposal was reportedly put on
hold in 2016.4 On the export side, FortisBC’s Tilbury liquefaction facility in Delta, British
Columbia has been operating since 1971 and reportedly exported its first shipment of LNG
to China by ISO container in 2017.5 While this facility is currently relatively small, plans
exist for its expansion.6 Additionally, in order to maximize the potential of Canada’s LNG
export industry, the development of additional liquefaction capacity has been proposed on
both the east and west coasts.

Emissions imperatives and the need for cheaper energy to support a growing population
with higher living standards have fortified global demand for LNG, which has become the
fastest-growing commodity market in the world.7 In 2019, global demand was reported to
have increased by 12.5 percent to 359 million tonnes, and is expected to reach 700 million
tonnes by 2040.8 Asia, and particularly China, is expected to remain the dominant market for
LNG exports from western Canada; however, European demand is also significant with
many countries taking steps to reduce their reliance on natural gas transported by pipeline
from Russia. This is driving demand for LNG from eastern Canada.

To address the increasing demand, at least 18 LNG export facilities have been proposed
in Canada to date: 13 in British Columbia, two in Quebec, and three in Nova Scotia.9 Several
projects have since been reported to have been cancelled or put on hold due to financial or
regulatory obstacles, low natural gas and LNG prices, and other market factors. Many
commentators have expressed frustration over the length of time it has taken to develop these
projects in Canada. They have raised concerns that, with large-scale liquefaction facilities
already having been operating for many years in other major gas-producing countries such
as the US, Qatar, and Australia, and other projects expected to come on stream in the near
future and capture market share, the window of opportunity for Canadian projects to satisfy
Asian and European LNG demand may be narrowing. The plentiful supply of LNG on the
market that has been created by existing projects, together with concerns over demand (both
in the short-term due to events such as the COVID-19 pandemic and in the longer-term, for
example, due to the slowing of China’s economic growth) have led to a softening of global
LNG prices. This has caused investor apprehension over the relatively high cost and long
lead times associated with the development of LNG projects in Canada. 

4 Robert Jones, “Repsol Scraps Plans to Convert Canaport LNG to Export Gas,” CBC News (16 March
2016), online: <www.cbc.ca/news/canada/new-brunswick/repsol-canaport-conversion-scrapped-1.3493
617>.

5 “BC Companies Making Waves with Canada’s First Shipment of LNG to China,” online: <www.
fortisbc.com/news-events/stories-and-news-from-fortisbc/stories-news-from-fortisbc/2017/
12/15/20171214-BC-companies-making-waves-with-Canadas-first-shipment-of-LNG-to-China>.

6 Nelson Bennett, “FortisBC Plans $3 Billion Expansion at Tilbury,” Alaska Highway News (3 March
2020), online: <www.alaskahighwaynews.ca/business/fortisbc-plans-3-billion-expansion-at-tilbury-
1.24088924> [Bennett, “FortisBC Plans Expansion at Tilbury”].

7 Jude Clemente, “9 Things To Know About The Booming Global Liquefied Natural Gas Market,” Forbes
(12 July 2019), online: <www.forbes.com/sites/judeclemente/2019/07/12/9-things-to-know-about-the-
booming-global-liquefied-natural-gas-market/#66ef361a4d39>.

8 Royal Dutch Shell, “Shell LNG Outlook 2020,” online: <www.shell.com/energy-and-innovation/ natural
-gas/liquefied-natural-gas-lng/lng-outlook-2020.html#iframe=L3dlYmFwcHMvTE5HX291dGxvb2sv>. 

9 Natural Resources Canada, Canadian LNG Projects (Ottawa: Natural Resources Canada, 2020), online:
<www.nrcan.gc.ca/energy/natural-gas/5683> (although it is noted that a number of the projects listed
on this website are understood to have been abandoned).
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The COVID-19 pandemic has had a significant impact on the LNG market globally,
including with respect to the projects proposed in Canada. The disruption to businesses and
other gas consumers resulting from the pandemic has reduced demand for LNG and caused
many of the world’s leading buyers of LNG to declare force majeure or seek to defer
shipments. In Canada, the economic impacts of COVID-19 and the measures taken to reduce
the spread of infection have resulted in delays to investment decisions and construction.10

However, there remain many factors supporting the development of LNG projects in Canada
in the longer-term, including the desire to supply the world with responsibly sourced, cost-
effective, and relatively clean fuel. Given the expectation that the market will rebalance over
the coming years and global demand for LNG will continue to increase over the long-term,
many remain positive about the future and potential benefits of the Canadian LNG industry.
With at least one major project already under construction and others likely to follow in the
near future, Canada is expected to join the large-scale global LNG export trade within the
first half of this decade. At the time of writing, the status of the Canadian LNG export
projects appear to be as follows.11

TABLE 1: 

STATUS OF PROPOSED CANADIAN LNG EXPORT PROJECTS

Project Name and Proponents Province Status

LNG Canada – Shell, PETRONAS,
PetroChina, Mitsubishi Corporation,
and KOGAS

British
Columbia

Final investment decision made on 1 October
2018. Construction of Phase 1 is underway and,
while the construction workforce has been reduced
due to the COVID-19 pandemic, the project is still
expected to begin exporting LNG by 2025.12

Woodfibre LNG – subsidiary of
Singapore-based Pacific Oil and Gas
Ltd.

British
Columbia

Approvals are in place, but the project is still
awaiting a final investment decision. On 24 March
2020, Woodfibre LNG applied for a five-year
extension to its Environmental Assessment
Certificate as a result of delays caused by COVID-
19 and the bankruptcy of a preferred contractor.
Construction is reportedly expected to begin in the
summer of 2021.13

10 See e.g. JWN Energy Group, “China’s Long-term Need for LNG Still Huge; Short-term Demand
Uncertain Due to COVID-19,” Glacier Media Group (23 April 2020), online: <www.mining.com/
chinas-long-term-need-for-lng-still-huge-short-term-demand-uncertain-due-to-covid-19/> [“China’s
Long-term Need for LNG”].

11 This list is not intended to include every LNG project that has been proposed in Canada to date and
includes only those that are reported to be actively proceeding at the time of writing.

12 Brent Jang, “Shell, Petronas Back Ottawa’s Push for Paris Climate Accord Credits Through LNG
Exports to Asia,” The Globe and Mail (10 September 2019), online: <www.theglobeandmail.com/
business/article-shell-petronas-back-ottawas-push-for-paris-climate-accord-credits/>;  “China’s Long-
term Need for LNG,” supra note 10.

13 “Woodfibre LNG Extends Timeline on Squamish Project,” The Squamish Chief (24 March 2020),
online: <www.squamishchief.com/news/local-news/woodfibre-lng-extends-timeline-on-squamish-pro
ject-1.24104727>.
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Project Name and Proponents Province Status

Kitimat LNG – Chevron Corp. and
Woodside Petroleum Ltd.14

British
Columbia

Proposed. A final investment decision has not
been made, but is expected by some analysts to be
made in the middle of this decade.15

Tilbury LNG – FortisBC 
-and-
Tilbury Pacific LNG Jetty – WesPac
Midstream

British
Columbia

FortisBC’s facility is currently operational, with
an initial phase of expansion underway. A second
phase of expansion has been proposed and is
under environmental review, but appears to be
awaiting a final investment decision.16 
WesPac’s proposed marine jetty which would be
utilized by the LNG terminal is also under
environmental review.17

Énergie Saguenay – GNL Québec
Inc.

Quebec Proposed. Environmental Assessment in progress.
Final investment decision expected at the end of
2021.18

Bear Head LNG – Liquefied Natural
Gas Limited

Nova Scotia Proposed. Planned target date for reaching a final
investment decision is uncertain and the project
proponent is reported to have entered voluntary
administration on 30 April 2020.19

14 In December 2019, Chevron announced plans to sell its 50 percent stake in the project: “Chevron
Canada Update re Kitimat LNG Project,” online: <canada.chevron.com/our-businesses/kitimat-lng-
project>; Woodside Petroleum Ltd is also reportedly looking to sell down its interests: Geoffrey Morgan,
“Pembina Sees Opportunities in LNG as Foreign Companies Pull Out,” Financial Post (28 February
2020), online: <business.financialpost.com/commodities/energy/pembina-sees-opportunities-in-lng-as-
foreign-companies-pull-out>.

15 Nelson Bennett, “Kitimat LNG Gets 40-year Export Licence,” Alaska Highway News (6 December
2019), online: <www.alaskahighwaynews.ca/business/kitimat-lng-gets-40-year-export-licence-1.240
29575>.

16 Bennett, “FortisBC Plans Expansion at Tilbury,” supra note 6.
17 Tilbury Pacific, News Release, “WesPac Files Marine Shipping Assessment with EAO” (9 December

2019), online: <tilburypacific.ca/wespac-files-marine-shipping-assessment-with-eao/>.
18 Geoffrey Morgan, “Warren Buffett’s Exit from $9-billion Quebec LNG Project After Rail Blockades

‘A Signal’ to Investors,” Financial Post (5 March 2020), online: <business.financialpost.com/
commodities/energy/warren-buffett-reportedly-pulls-out-of-lng-project-in-quebec-due-to-challenges-in-
canada>.

19 Shaina Luck, “Lacking Customers and Suppliers, Cape Breton Natural Gas Project Faces Uncertain
Future,” CBC News (2 January 2020), online: <www.cbc.ca/news/canada/nova-scotia/bear-head-lng-
construction-permit-extension-1.5411707>; PricewaterhouseCoopers Australia, ASX Release,
“Liquefied Natural Gas Limited: Appointment of Voluntary Administrators,” online (pdf):
<lnglimited.com.au/site/PDF/ee920a6f-9400-47c4-939f-ee79d82f3494/AdministratorsAppointed>.
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Project Name and Proponents Province Status

Goldboro LNG – Pieridae Energy
Limited

Nova Scotia Proposed. A final investment decision has
reportedly been delayed due to the COVID-19
pandemic and key deadlines have been extended
under the project’s 20-year offtake agreement with
Uniper Global Commodities.20 A final investment
decision is now expected to be made by 30 June
2021 and, if the project proceeds, commercial
deliveries of gas are expected to start between 31
August 2025 and 28 February 2026.21

While the future of some of these projects remains uncertain, it is hoped that many will
proceed with development in the near future. For the projects that do go forward, it is
expected that they will be developed primarily for the export of LNG to other markets, but
some will also supply LNG to meet Canada’s domestic demands and the growing LNG-
bunkering sector. In any case, there is expected to be an increasing number of LNG carriers
and other vessels calling at Canadian ports to load LNG once these facilities become
operational.

Transportation of LNG from shore-based liquefaction facilities will engage a broad range
of rules and regulations in Canada governing the operation of ships in Canadian waters and,
where relevant, the export of LNG. A variety of non-regulatory requirements will also apply
to those involved in such activities as a result of the contractual arrangements invariably
entered into when using terminals, port facilities and related services, when chartering and
operating ships, and when buying and selling LNG.

This article provides an overview of the key areas of the legal landscape, including both
regulatory and other requirements downstream of liquefaction terminals in the context of
Canadian LNG projects. The supply and transportation of LNG and their associated legal
concepts exist within the larger framework of the LNG value chain — a sequence of large-
scale operations with co-dependent processes and economics.

II.  THE LNG VALUE CHAIN

In order to contextualize the supply and transportation of LNG from Canadian ports, as
well as introduce some of the participants who may be involved, the first part of this article
provides a general overview of the LNG value chain, which is typically comprised of the
following elements running between the wellhead and the end user: (1) gas production; (2)
pipeline transportation; (3) gas processing and liquefaction; (4) LNG shipping and trading;
(5) regasification; and (6) distribution to end-users.

20 Scott DiSavino, “Pieridae Delays Nova Scotia LNG Export Plant Decision Due to Coronavirus,” Reuters
(16 April 2020), online: <www.reuters.com/article/us-canada-pieridae-energy-goldboro-lng-c/pieridae-
delays-nova-scotia-lng-export-plant-decision-due-to-coronavirus-idUSKCN21Y22V>.

21 Pieridae Energy Ltd, News Release, “Pieridae & Uniper Agree to Extend Key Deadlines in their Long-
Term LNG Agreement,” (5 May 2020), online: <pieridaeenergy.com/latest-press-releases/65-pieridae-
uniper-agree-to-extend-key-deadlines-in-their-long-term-lng-agreement>.
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FIGURE 1: THE LNG VALUE CHAIN

Each element of the value chain is intended to add economic value, and although each of
these phases are linked, each is a substantive, capital-intensive operation in its own right. The
manner in which the value chain ties together, and the related contractual arrangements,
depend on the financial and operational structure of the project and the individual risk profile
and capabilities of the various participants. There are myriad ways in which the LNG value
chain can be structured among multiple participants. From the perspective of a downstream
utility or other energy company requiring a supply of LNG or gas, for example, there are
various ways for it to enter the value chain in order to ultimately source such LNG or gas,
including those illustrated in the figure below, that will offer varying degrees of control over
supply and associated risk.

FIGURE 2: ILLUSTRATION OF OPTIONS FOR PARTICIPATION IN 

MULTIPLE ELEMENTS OF THE LNG VALUE CHAIN
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While a single sponsor could theoretically invest in the development of an entire value
chain for secure supply (including the gas production assets, pipeline, liquefaction facility,
LNG carriers, regasification facility, and even downstream pipeline and power generation
facilities), in practice it is more common for one or more sponsors to invest in only certain
portions of the value chain. For instance, there have been a number of examples of multiple
participants investing in the upstream portions (with co-ownership of production assets,
pipelines, or liquefaction facilities). Full chain participation by multiple sponsors is less
common, as proponents will usually have downstream commitments in different locations,
requiring the use of different shipping routes, regasification facilities, and downstream
pipelines. Generally speaking, the fewer the participants involved and the more integrated
the chain, the more control the participants will have over the supply, but the higher their
capital investment (and associated exposure) is likely to be. 

Other LNG projects may be structured with less integration and each element of the value
chain may be an independent and free-standing operation by independent participants, who
are driven by the economics of their individual operation rather than the LNG project as a
whole. For instance, a gas producer may sell gas to a liquefaction facility operator, who may
sell LNG to a buyer (transported by LNG carriers chartered from a third party shipowner),
who may regasify the LNG using third party owned facilities to fulfil gas supply
commitments in the destination country. For this type of structure, contractual commitments
play a particularly crucial role in managing competing interests and allocating risk among
the participants. 

Irrespective of whether or not the elements are integrated, the LNG value chain ultimately
links together through connections between the infrastructure of each successive phase, and
contractually at each interface between two or more participants. Each element is co-
dependent on the others. If, for instance, gas pipeline transportation to the liquefaction plant
is interrupted, this may impact all other elements of the value chain both upstream and
downstream of the pipeline, making alignment between contractual arrangements at each
stage of the value chain desirable where possible.

A. GAS PRODUCTION

The upstream segment of the natural gas industry typically refers to the operations
involved in exploration, development, and production of natural gas. In Canada, a gas
producer will generally first obtain rights (either directly or indirectly) under a mineral
permit, licence or lease from the Crown, or a freehold lease if the minerals are privately held.
The vast majority of gas that is expected to be fed into LNG projects in Canada is expected
to be sourced from onshore reserves, but, if the reserves are offshore, their development will
be subject to a different legal regime requiring exploration, significant discovery, and
production licences.22 In any case, once a deposit has been selected for development, a

22 Offshore oil and gas development in Canada is currently only proceeding on the east coast
(predominantly in Newfoundland and Labrador), with offshore oil and gas activity in British Columbia
having been subject to what is effectively an informal federal moratorium since 1972. Panel Conducting
the Public Review of the Federal Moratorium on Oil and Gas Activities Offshore British Columbia,
Report of the Public Review Panel on the Government of Canada Moratorium on Offshore Oil and Gas
Activities in the Queen Charlotte Region, British Columbia, Prepared for the Minister of Natural
Resources Canada, 29 October 2004, Appendix A1, online: <www.nrcan.gc.ca/sites/www.nrcan.gc.ca/
files/energy/pdf/eneene/sources/offext/pdf/prpcep-eng.pdf>.
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production well will need to be drilled. The method of developing the well will be dependent
on the geology of the reserve. For conventional natural gas, where the formation exists
directly below the earth’s surface, vertical wells may be drilled straight down into the rock
formations. Where the formation cannot be accessed vertically, the producer may extract the
gas using horizontal drilling. This method incorporates a flexible drill pipe that can be
directed horizontally at a desired depth. In the case of unconventional gas, primarily shale
gas that is trapped in less porous rock, producers may use multi-stage hydraulic fracturing.
This relatively new production method has contributed to the changing economics of the
natural gas market, particularly in the US, transforming it from an importer to one of the
largest exporters of LNG in a short period of time. However, this production method has not
been universally popular, which has created an important role for conventionally sourced
natural gas, and the LNG derived from it.23 

B. PIPELINE TRANSPORTATION

Once natural gas has been extracted, it will typically be transported via one or more
pipelines to a liquefaction facility to be processed and liquefied into LNG. If the pipelines
are owned by third parties, gas transportation agreements will typically be entered into
between the gas pipeline operators and the shippers of the gas (which could be the owner of
the gas or the operator of the liquefaction facility if, for instance, it has agreed to receive gas
upstream of the plant and arrange some or all of the pipeline transportation). The gas shipper
will generally pay the pipeline tariffs, which factor into the economics of the sale and
purchase of gas or LNG downstream and the project as a whole. As with gas production, it
is critical to the reliability of any downstream commitments to supply LNG or gas that
sufficient firm pipeline capacity be secured in order to ensure the reliable transportation of
gas to the liquefaction facility.

C. GAS PROCESSING AND LIQUEFACTION

The processing and liquefaction of natural gas at a liquefaction terminal can be structured
in a variety of ways, but most projects will be structured based on one of the following
fundamental models.

1. MERCHANT MODEL

In this model, the LNG terminal operator purchases and takes title to the natural gas
upstream of the facility (typically by way of a natural gas sale and purchase agreement,
which, in Canada, will often be based on one of the GasEDI or NAESB standard forms),
processes and liquefies the gas, and sells it as LNG downstream of the facility (typically by
way of an LNG sale and purchase agreement (SPA)). Any LNG offtaker (which may not be
the same person that sold the corresponding volumes of gas to the LNG terminal operator)
will contract directly with the operator of the LNG terminal for the purchase of LNG and the
cost of the gas and liquefaction process will generally be incorporated into the price of the
LNG.

23 For example, Pieridae Energy Ltd is reported to have promised to supply Uniper Global Commodities
with only conventional gas from its Goldboro LNG project: “Opportunities for LNG from Canada
Increase,” online: <pieridaeenergy.com/on-the-spot/opportunities-for-lng-from-canada-increase>.
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FIGURE 3: THE MERCHANT MODEL

2. TOLLING MODEL

In this model, title to the natural gas (and LNG derived from it) generally remains with
the customer using the LNG terminal during the liquefaction process (subject to any
quantities the LNG terminal operator is entitled to use as fuel gas). Under a liquefaction
tolling services agreement or other form of terminal use agreement between the customer and
LNG terminal operator, the customer will be required to deliver its gas (while retaining title
to it) upstream of the LNG terminal and, in return for payment of a tolling fee to the LNG
terminal operator, the operator will process and liquefy the gas and deliver LNG to the
customer downstream of the plant. The customer will then typically either sell its LNG to an
offtaker at the outlet of the LNG terminal (as would be the case if the customer was selling
the LNG on a Free On Board (FOB) basis) or arrange for the LNG to be transported to
another location (as would be the case if the customer was selling the LNG on a Delivered
Ex Ship (DES) or Delivered At Place (DAP) basis).24 Either way, the customer would pay
a tolling fee to the LNG terminal operator and would generally seek to recover this cost
(together with the cost of producing or purchasing the gas and any transportation costs)
through the price at which it ultimately sells the LNG or gas downstream of the LNG
terminal.

FIGURE 4: THE TOLLING MODEL 

24 Please see the next section below for further discussion on these International Commercial Terms
(Incoterms).
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While the above models are the primary structures most often used for LNG terminals,
many variants and hybrids may be used depending on commercial, operational, financial, and
other factors. For example, where multiple proponents wish to develop an LNG terminal and
participate in two or more components of the LNG value chain, it is not uncommon for
integrated project structures to be used that essentially incorporate either the merchant or
tolling model for the LNG terminal component. In such a case, the LNG terminal may be
owned and operated by a project company which either provides each of the participants with
a portion (based on its equity participation) of the terminal’s liquefaction capacity on a
tolling basis (for example, with each participant supplying its own volumes of gas and
marketing its own LNG) or operates essentially on a merchant basis for the benefit of each
of the participants (potentially with the project company sourcing gas from a related
upstream joint venture and marketing all of the LNG on behalf of the participants).

D. LNG SHIPPING AND TRADING

Where LNG is produced at a marine terminal for export, it will generally be stored and
loaded onto LNG carriers so that it can be transported by sea to the relevant regasification
terminal. It is this marine transportation component of the LNG value chain with which the
next two parts of this article are primarily concerned. 

LNG carriers are specially designed vessels with insulated cargo tanks that are intended
to carry LNG and keep it cool during a voyage. Despite having insulated tanks, quantities
of LNG will inevitably convert to gas during a voyage, which is referred to as “boil-off.”
LNG carriers are often fitted with dual-fuel engines in order that their propulsion systems can
run off boil-off gas (as an alternative to fuel oil). They may also be fitted with reliquefaction
systems so that boil-off gas can be reliquefied and pumped back into the vessel’s cargo tanks. 

Due to the nature of the LNG market, each voyage undertaken by an LNG carrier will
typically involve two legs: (1) a “laden” voyage from the loading port where the liquefaction
terminal is located to the discharge port where the regasification terminal is located; and (2)
a “ballast” voyage from the discharge port to the next loading port. Since the tanks of an
LNG carrier must be cooled before loading bulk LNG, a quantity of LNG (referred to as
“heel”) is often retained on board following discharge, which is used to maintain the cargo
tanks in a cooled state during the ballast voyage in order that the vessel’s tanks are ready to
load LNG when they reach the loading port. Otherwise, an LNG carrier’s cargo tanks will
need to be cooled down (typically by spraying LNG into the tanks) prior to loading LNG
once the vessel reaches a loading port. If a vessel’s cargo tanks are “gas-free” (that is, full
of air), which may be the case if the vessel is a newbuild or has had its tanks gas-freed in
order to allow maintenance to be carried out on the tanks, then, prior to cooling-down, the
tanks will also need to be “inerted” (by filling them with inert gas to remove oxygen) and
then gassed-up (by filling them with methane to displace the inert gas). Gassing-up and
cooling-down services are often provided at LNG terminals for this reason.

Which participant in the LNG value chain arranges shipping will depend on the structure
of the particular project and, in particular, the terms of any LNG sale and purchase agreement
LNG SPA. LNG SPAs commonly incorporate Incoterms in order to address the place of
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delivery and various other terms.25 The Incoterms that are most commonly used in LNG
SPAs include:

• FOB (named port of shipment): in this case, delivery of the LNG will be effected
and the risk of loss of or damage to the LNG will generally pass to the buyer as the
LNG is loaded onto the LNG carrier at the LNG liquefaction terminal. The LNG
seller (which may be the customer of the LNG liquefaction terminal in the case of
the tolling model or the LNG terminal operator in the case of the merchant model)
will generally be responsible for all costs up to that point and the buyer will be
responsible for transporting the LNG to the discharge port at its own risk and cost.
The seller will be responsible for obtaining, at its own cost, any export licence and
other authorizations required for the export of the LNG. The buyer will be
responsible for obtaining, at its own cost, any import licence and other
authorizations required for the import of the LNG and for its transport through any
country.

• DAP (named place of destination): in this case, delivery of the LNG will be
effected and the risk of loss of or damage to the LNG will generally pass to the
buyer as the LNG is unloaded from the LNG carrier at the discharge port where the
LNG regasification facilities are located. The LNG seller will generally be
responsible for all costs up to that point and will be responsible for transporting the
LNG to the discharge port at its own risk and cost. The seller will be responsible
for obtaining, at its own cost, any export licence and other authorizations required
for the export of the LNG and for its transport through any country. The buyer will
be responsible for obtaining, at its own cost, any import licence and other
authorizations required for the import of the LNG. It is not uncommon for the DES
term (which refers to Incoterms 2000) to be used as an alternative to DAP, although
this term has technically expired and does not feature in either the 2010 or 2020
versions of Incoterms.

Historically, LNG has been traded predominantly under long-term SPAs continuing for
the life of a particular LNG liquefaction project, which was often required in order to secure
project financing. However, due to a number of factors including the increasing number of
proponents such as oil majors and large trading houses funding LNG projects without the use
of project finance and a supply-driven market with LNG buyers requiring greater volume and
destination flexibility, LNG is increasingly traded on a short-term or spot basis. This has
resulted in a degree of standardization of the terms of the Master LNG SPAs that are
commonly used in such short-term and spot trading of LNG, with a number of standard
forms having been published by traders of LNG such as Trafigura and BP and industry
associations such as the Association of International Petroleum Negotiators (AIPN) and the
International Group of Liquefied Natural Gas Importers (GIIGNL).

25 International Chamber of Commerce, Incoterms 2020: ICC Rules for the Use of Domestic and
International Trade Terms (Paris: International Chamber of Commerce, 2019); Incoterms are a set of
commercial terms published by the International Chamber of Commerce, the most recent set being
Incoterms 2020 which entered into force on 1 January 2020. These terms are commonly used in
international commercial transactions to define certain rights and obligations of the parties, such as the
places of delivery and transfer of risk, responsibility for carriage, insurance and customs clearance, and
so on.
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Whether it is the buyer (in the case of a FOB sale) or the seller (in the case of a DAP or
DES sale) that is responsible for transporting the LNG from the LNG liquefaction terminal,
it will typically do so using an LNG carrier that it owns or has chartered. In some cases, LNG
project proponents may wish to invest in LNG carriers and integrate the marine
transportation component of the LNG value chain with other parts of the project. This has
been seen in some cases, for example, where companies which have traditionally owned and
operated ships have wanted to diversify and invest in other parts of the LNG value chain
such as liquefaction, regasification, or power generation. However, given that many, if not
most, buyers and sellers of LNG are not in the business of owning and operating LNG
carriers — which involves significant capital costs, technical capabilities, and commercial
and operational risk — it is common for traders of LNG to charter LNG carriers from
shipowners whose principal business is the ownership and operation of such vessels. 

Chartering refers to the procurement of the services of a ship such as an LNG carrier by
way of a charter party, which is essentially a contract for the hire of a ship for a period of
time or for one or more particular voyages. Traditionally, LNG carriers have been chartered
under long-term time charter parties in order to fulfil obligations under long-term SPAs,
often operating between a single loading port and a single discharge port for 20 years or
more.26 However, with the increasing volumes of LNG traded on a short-term or spot basis,
it is becoming more common for LNG carriers to be chartered under shorter-term time
charter parties, voyage charter parties, or contracts of affreightment.27 In any case, there will
be a significant cost associated with engaging a LNG carrier to transport LNG from a LNG
liquefaction terminal and the buyer or seller (as the case may be) will have a significant
interest in avoiding any delay in loading that could result in wasted hire (in the case of a time
charter party) or liability to the shipowner for demurrage (in the case of a voyage charter
party), along with additional boil-off of any LNG heel on the LNG carrier. 

Users of an LNG terminal will therefore need to structure their offtake arrangements and
schedule their deliveries of gas and LNG carefully in order to minimize the risk of delay and
ensure that they have rights of recourse against their counterparties in the event of any
unexcused delay. LNG SPAs will typically provide the buyer in a FOB sale with a right to
receive demurrage and compensation for excess boil-off from the seller in the event the seller
fails (other than by reason of force majeure or another excusable event) to complete delivery
of the LNG within an allowed period of laytime, which is intended to compensate the buyer
for the resulting wasted hire or demurrage and additional boil-off. LNG sellers will wish to
ensure that such liabilities are covered up the value chain where possible and, if the seller is
the customer of the LNG liquefaction facility under a tolling arrangement, it may seek to
negotiate a right to receive compensation from the LNG facility operator if it fails without

26 A “time” charter party refers to a charter party whereby the shipowner agrees to provide the charterer
with the service of a specific vessel for a specific period of time in return for hire. Shell, ShellLNGTime
1 Charter Party (London, UK: Shell, 2005) [ShellLNGTime 1]; the ShellLNGTime 1 standard form of
LNG carrier time charter party has been widely used since its publication in 2005. This form has since
been updated and reformatted, resulting in the ShellLNGTime 2 Time Charter Party for the Carriage
of LNG (London, UK: Shell, 2016) [ShellLNGTime 2] (not publicly available).

27 A “voyage” charter party refers to a charter party whereby the shipowner agrees to provide the charterer
with the service of its vessel for a single voyage from a loading port to a discharge port in return for
freight. In this context, both GIIGNL and BIMCO (Baltic and International Maritime Council) have
published standard forms of LNG carrier voyage charter party. A “contract of affreightment” may share
many similarities with a voyage charter, but the shipowner may agree to perform a specific number of
voyages or carry a specific volume of cargo over a fixed period of time (effectively operating as a series
of voyage charters, but usually without being limited to one particular vessel) in return for freight.
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excuse to make a cargo of LNG available for lifting at the scheduled time. As with the rest
of the LNG value chain, maximizing the alignment between contractual arrangements at each
point is key.

E. REGASIFICATION

Once the LNG carrier completes its voyage from the LNG liquefaction terminal and
arrives at the destination port, the LNG will typically be unloaded and regasified at the
receiving terminal in order that the gas can be transported further downstream by pipeline.
In the event that the LNG is sold on a DAP or DES basis, it will be delivered by the seller
to the buyer as it is unloaded from the seller’s LNG carrier at the unloading port or, in the
case of an FOB sale, the LNG would already have been delivered to the buyer at the loading
port and would be unloaded from the buyer’s LNG carrier at the unloading port. In either
case, the LNG buyer would be responsible for arranging the receipt and regasification of the
LNG. 

Regasification facilities can take a number of different forms, and, by way of illustration,
may be floating (as is the case with a floating storage and regasification unit (FSRU)),
situated on a jetty, or located onshore. FSRUs are often converted LNG carriers with
regasification equipment installed on their decks, but may also be purpose-built. They are
moored offshore and connected to the shore by pipeline, enabling them to receive LNG from
LNG carriers, regasify such LNG onboard, and then send the resulting natural gas onshore
by pipeline. 

Regasification facilities share a number of similarities with liquefaction facilities
(essentially performing the opposite function by converting LNG back into natural gas). As
with liquefaction facilities, they may be structured based on a merchant model (such that the
operator of the facilities, if it does not already own the LNG, would purchase the LNG
upstream of the regasification facilities, regasify it, and either use or sell the resulting gas
downstream of the facilities) or a tolling model (such that the owner of the LNG would retain
title to the LNG and resulting gas during the regasification process and pay the operator of
the facilities a tolling fee for the regasification service provided under a terminal use
agreement). They may also be part of an integrated project. There have been examples, for
instance, of participants having interests in both the regasification facilities, downstream
pipeline, and power generation facilities (for example, in gas to power projects).

F. DISTRIBUTION TO END USER

Once the LNG has been regasified, the gas will usually be transported by pipeline to its
point of consumption, which marks the end of the value chain. Within this section of the
value chain downstream of the regasification terminal, there may potentially be multiple
further contractual arrangements with respect to the storage, pipeline transportation,
processing, and sale of the gas under one or more gas sale and purchase agreements.
Alternatively, the gas may be fed directly from the regasification terminal to a single user.
The downstream arrangements will depend largely on how the gas will ultimately be
consumed.
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For example, it may be that the gas will be sold to a utility, fed into the natural gas grid,
and ultimately sold to consumers for domestic heating and cooking purposes and businesses
for industrial purposes. It may be used to feed a gas-to-power project, delivering power to
a market with insufficient existing generation capacity, or it may be used as a chemical
feedstock in the manufacture of plastics or other chemicals. 

The economics of this component of the value chain are fundamental to the project as a
whole. Without a ready market for consumption of gas and a demand for LNG to supply that
market, the LNG project would not exist.

G. ALTERNATIVE APPLICATIONS FOR LNG

The above discussion has focussed on the traditional LNG value chain which has emerged
based on the relative ease by which LNG (as compared to natural gas in its gaseous state) can
be transported by ship to overseas markets, linking producers of gas in one part of the world
with consumers of gas in another. However, LNG has a number of other potential
applications, with value chains that may look significantly different from the traditional one
discussed above. 

One such application is LNG bunkering, which refers to the use of LNG as “bunker” fuel
for marine transportation. While LNG carriers have long been fitted with dual-fuel engines
that can run on LNG in order to utilize the boil-off gas that naturally results from the carriage
of LNG as cargo, due to the relatively low price of LNG in recent years and the increasingly
stringent emissions standards that apply to ships and marine fuels, owners of other types of
vessels are increasingly considering the use of LNG as an alternative to traditional heavy
diesel fuel and marine gas oil and building or converting ships to run on LNG. 

On 1 January 2020, a new cap imposed by the International Maritime Organization (IMO)
on the sulphur content of marine fuels came into effect, limiting the maximum sulphur
content in marine fuels to 0.5 percent globally (referred to as low sulphur fuel oil (LSFO)).28

As discussed in the next part of this article, even more stringent sulphur emissions standards
apply in Canadian waters falling within the North American Emission Control Area (ECA).
According to a study published by the IMO, switching to LNG “reduces the emissions of
NOx [nitrogen oxides] by 85% to 90% (using a gas only engine), and SOx [sulphur oxides]
and particles by close to 100% compared to today’s conventional fuel oil.”29 With virtually
no sulphur or particulates, converting to LNG is a viable way to meet these emissions
standards, while also benefiting from the current relatively low cost of LNG and lower risk
of pollution as a result of any spill of bunkers (unlike traditional marine fuels, if LNG is
released, it warms, evaporates, and dissipates).

Container shipping fleets, passenger ferries, and cruise liners are examples of the various
type of vessels that are turning to LNG with Seaspan and a number of other shipowners

28 International Maritime Organization, “Sulphur 2020 – Cutting Sulphur Oxide Emissions,” online:
<www.imo.org/en/MediaCentre/HotTopics/Pages/Sulphur-2020.aspx>.

29 International Maritime Organization, “Studies on the Feasibility and Use of LNG as a Fuel for
Shipping,” at 12, online: <www.uncclearn.org/wp-content/uploads/library/3_0.pdf>.
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already reported to be leading the transition in North America.30 Proposals have also been
made to develop LNG bunkering facilities in order to supply the growing number of LNG-
powered vessels expected to be traversing Canadian waters, including on both the east and
west coasts.31

LNG also has a number of domestic onshore applications. For instance, LNG may also
be used as fuel for other areas of transportation, including trucks and locomotives, where
similar emissions and cost incentives exist. It may also be transported by truck and used as
fuel for power generation and domestic purposes in remote areas without a supply of piped
natural gas.

In each of these cases, the LNG value chain will differ from the traditional model
described above and will not involve marine transportation of the LNG as cargo. These
applications, however, represent important potential areas of supply for many of the
Canadian LNG projects that have been proposed, and vessels calling at Canadian ports to
load LNG bunkers will be subject to many of the same regulations that apply to the bulk
export of LNG by ship.

III.  MARITIME AND EXPORT REGULATIONS

A. JURISDICTION

Navigation, shipping, and international trade and commerce generally fall under federal
jurisdiction in Canada,32 such that the regulations that apply to marine transportation and
export of LNG fall primarily within the responsibility of Canada’s federal authorities,
including the Canada Energy Regulator (CER), Transport Canada, and Environment and
Climate Change Canada. 

There are limited exceptions whereby provincial laws may have an impact on marine
transportation of LNG (at least indirectly). One notable exception is with respect to the
environment due to the power of the provinces (which is shared with the federal government)
to regulate with respect to environmental matters.33 Another notable exception is the health
and safety of workers. While federal occupational health and safety (OH&S) legislation will
generally apply to employees of companies or sectors operating across provincial or
international borders, including with respect to ferries, port services, shipping, and shipping

30 Ira Breskin, “Business of Shipping: The LNG Bunkering Era is Here,” GCaptain (24 February 2020),
online: <gcaptain.com/business-of-shipping-the-lng-bunkering-era-is-here/>.

31 See Nelson Bennett, “B.C. Backing Proposal for LNG Bunkering Hub,” JWN Energy (25 October 2019),
online: <www.jwnenergy.com/article/2019/10/bc-backing-proposal-lng-bunkering-hub/>; “Frequently
Asked Questions,” online: <tilburypacific.ca/faq/>; Anna Shiryaevskaya, “Eastern Canada LNG Edges
Toward Decision on US$7.5B Plant,” Bloomberg News (14 February 2019), online: <www.bnn
bloomberg.ca/eastern-canada-lng-edges-toward-decision-on-us-7-5b-plant-1.1214403>.

32 Constitution Act, 1867, (UK) 30 & 31 Vict, c 3, ss 91(2), 91(10), reprinted in RSC 1985, Appendix II,
No 5. 

33 While much of Canada’s environmental legislation is federal, including the Canadian Environmental
Protection Act, 1999, SC 1999, c 33; Impact Assessment Act, SC 2019, c 28, s 1 [IAA]; Fisheries Act,
RSC 1985, c F-14; Transportation of Dangerous Goods Act, 1992, SC 1992, c 34, the provinces have
legislated with respect to many areas of environmental regulation, including with respect to air
emissions, environmental assessments, and climate change. The shared jurisdiction between the two
levels of government to legislate with respect to environmental matters was established in such cases
as R v Crown Zellerbach Canada Ltd, [1988] 1 SCR 401 and Friends of the Oldman River Society v
Canada (Minister of Transport), [1992] 1 SCR 3.
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services, there remains significant scope for provincial OH&S laws to apply to maritime
matters.34

B. REGULATORY BURDEN

The vast majority of the regulatory burden relating to the transportation of LNG by ship
will be borne by the owners and operators (including bareboat or demise charterers) of such
vessels. The owners of LNG cargoes and the charterers of any LNG carriers used to transport
them will generally be relatively free from any regulatory obligations that apply directly to
them in such capacity, but may have contractual obligations to comply with such
requirements (e.g. under any LNG SPA or LNG tolling services agreement), and a significant
interest in knowing what the relevant rules and regulations are and ensuring compliance by
a vessel’s owners and operators.

With respect to the export of LNG, the majority of the regulatory burden will be borne
primarily by the holder of the export licence. Due to its importance to an LNG export project,
an export licence will typically be obtained by the project proponents and held by the
operator of the LNG facilities, which may not be the same person who ultimately exports the
LNG. However, the persons actually exporting LNG who will need to rely on such an export
licence may nevertheless bear some of the regulatory burden indirectly by way of contractual
obligations (for example, contained in a tolling services agreement) to comply with the terms
of the licence and provide the licence holder with the information it will need in order to
satisfy its reporting obligations to the CER.

C. EXPORT OF LNG FROM CANADA

Exportation of gas (which, in this context, includes LNG) falls under the federal
regulatory authority of the CER, which replaced the National Energy Board (NEB) on 28
August 2019. Regulations made under the National Energy Board Act35 will remain in force
under the Canadian Energy Regulator Act36 until they are repealed or others made in their
stead.37 The CER Act grants regulatory authority to the CER as the NEB Act did for the NEB
with respect to the federal export and import regulatory framework for oil and gas. It is
understood that new regulations and updates to existing regulations are being implemented
through a phased approach and the CER anticipates updated regulations will be available in
the summer of 2020.38 This area of the law is therefore in a state of flux and the discussion
below is based on the law as it stands at the time of writing.

Export of gas from Canada is prohibited unless it is in accordance with an export licence
or otherwise authorized under the regulations made under Part 7 of the CER Act.39 Export

34 See e.g. R v Jail Island Aquaculture Ltd (2000), 228 NBR (2d) 377 (QB); R v Mersey Seafoods Ltd,
2008 NSCA 67; Jim Pattison Enterprises Ltd v British Columbia (Workers’ Compensation Board), 2011
BCCA 35; Tessier Ltée v Quebec (CSST), 2012 SCC 23.

35 RSC 1985, c N-7 as repealed by SC 2019, c 28, s 44 [NEB Act].
36 SC 2019, c 28, s 10 [CER Act].
37 Canada Energy Regulator, Forward Regulatory Plan: 2019 to 2021 – Regulations Amending the

National Energy Board Export and Import Regulatory Framework (Ottawa: Canada Energy Regulator,
2019), online: <web.archive.org/web/20190925204749/https://www.cer-rec.gc.ca/bts/ctrg/frp/xprtmprt
frmwrk-eng.html>.

38 Ibid.
39 Supra note 36, s 343.
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authorizations include export licences and export orders, which are issued by the CER.
Export orders authorize export of LNG in prescribed volumes for anywhere from zero to 20
years.40 An export licence is typically used for long-term applications and is subject to
conditions imposed by the CER in the licence.41 To date, export authorizations for LNG have
generally taken the form of export licences (due to the long-term nature of the LNG projects
that have been proposed), and in recent years the regulation of gas export licences has
changed to be more accommodating to the developing LNG industry in Canada. As
mentioned above, an export licence under section 344 of the CER Act will typically be
obtained by the proponents of an LNG export project at an early stage in its development to
ensure the feasibility of the proposed terminal.42 The process of obtaining the licence is
therefore unlikely to be a significant concern for transporters of LNG, who will typically rely
on the terminal’s export licence, but they will have an interest in ensuring that the licence is
maintained such that they are permitted to export LNG throughout the relevant term.

Export licence applicants must obtain two approvals before licences are issued.43 First,
applicants must satisfy the CER that the proposed volume of gas to be exported “does not
exceed the surplus remaining after allowance has been made for the reasonably foreseeable
requirements for use in Canada, having regard to trends in the discovery of oil or gas in
Canada.”44 This is known as the “Surplus Criterion.”45 Second, the Minister46 and Governor
in Council47 must approve the CER’s issuance of the export licence.

Export licences issued by the CER may contain conditions related to any of the following:
(1) the duration of the licence; (2) a deadline for commencement of gas (or LNG) exportation
in order for the licence to remain in effect; (3) the quantities of gas (or LNG) that may be
exported during the term of the licence; (4) maximum volumes of gas (or LNG) that may be
exported in a daily, monthly, or annual period; (5) the tolerance levels necessary to
accommodate temporary operating conditions; (6) the points of exportation of gas (or LNG)
from Canada; and (7) the environmental requirements that must remain in effect in order for
the licence to remain in effect.48 Based on the LNG export licences recently issued by the
CER and its predecessor, the NEB, the most common condition types imposed are as
follows: the duration of the licence, tolerances, annual volume caps, early expiration in the
event that exports have not commenced, and the point of export. 

The point of export may raise interesting considerations for LNG terminals and LNG
offtakers. Illustrative of the issue is the application by WesPac Midstream Vancouver LLC
(WPMV) in 2014 for an export licence in connection with the WesPac Tilbury Marine

40 National Energy Board Act Part VI (Oil and Gas) Regulations, SOR/96-244, s 15(a) [NEB Oil and Gas
Regulations].

41 Ibid, s 14. 
42 Supra note 36.
43 Thomas McInerney et al, “Recent Regulatory and Legislative Developments of Interest to Energy

Lawyers” (2014) 52:2 Alta L Rev 453 at 467. 
44 CER Act, supra note 36, s 345.
45 Re Pacific NorthWest LNG Ltd, 2013 CarswellNat 12525 (NEB) at 2 [Re Pacific NorthWest].
46 CER Act, supra note 36, s 344(1).
47 NEB Oil and Gas Regulations, supra note 40, s 4(a).
48 Ibid, s 14.
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Jetty.49 WPMV’s application proposed a point of export that varied from the point
conventionally considered by the NEB and CER. Conventionally, the point of export occurs
at the “last land-based locations of the gas before it begins its marine journey to depart
Canadian waters”50 for exports by sea or at the highway border crossing for land-based
exports. However, to allow for the flexibility WPMV needed to export LNG using different
modes of transportation, WPMV requested the point of export to be at (1) the outlet of the
loading arm of the WesPac LNG Marine Terminal adjacent to the liquefaction plant located
at Tilbury Island, or (2) at the hose connector of the pump at the truck rack at the liquefaction
terminal where ISO LNG shipping containers or tanker trucks are filled with LNG for export
by ship or truck. This modification would allow for multimodal transportation of LNG. 

In its reasons for the decision approving WPMV’s export licence application, the NEB
stated:

Historically, the Board considered the act of exporting to occur when gas was sent or removed from Canada
and not when gas was loaded into a mode of transport. The exception to that approach is an export point
designated to be the outlet of a loading arm of a terminal at which LNG is loaded directly into marine vessels
for export. The Board has previously stated that the point at which LNG tankers pass into international waters
is not a precise location.

In requesting an export point located at the pump of the truck rack where ISO shipping containers are filled
with LNG, WPMV requested a level of flexibility that is not demonstrative of the act of exportation from
Canada. In authorizing the following export points, the Board is balancing its practice of conditioning precise
locations on an export licence with the flexibility needed to export LNG in ISO containers using different
modes of transportation.

For marine exports, the Board approves the last land-based locations of the gas before it begins its marine
journey to depart Canadian waters. Therefore, the Board approves the following marine export points:

- The outlet of the loading arm at the WesPac LNG Marine Terminal in Delta, British Columbia;
and

- The marine cargo terminals in the metropolitan area of Vancouver, British Columbia.

For land based exports, the Board approves the following export point:

- The highway border crossings along the international boundary between British Columbia and the
U.S.

The Board accepts WPMV’s evidence that it requires the flexibility to access various markets and the
certainty of a long-term export licence to enter into long-term commercial contracts and finance capital
investments.51

49 WesPac Midstream – Vancouver LLC, “Application of WesPac Midstream – Vancouver LLC,” online:
<docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90466/94153/552726/2482343/2482959/2483502/
Application_for_Licence_to_Export_Natural_Gas_-_A3Y4Q6.pdf?nodeid=2483305&vernum=-2>
[“2014 Application of WesPac Midstream”].

50 Re WesPac Midstream – Vancouver LLC, 2015 CarswellNat 12410 at 7 (NEB). 
51 Ibid at 7.
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While the NEB modified WPMV’s requested export points such that they are effectively
the last land-based locations of the LNG before export from Canada by sea or land, in
authorizing these export points, the NEB balanced its practice of conditioning precise
locations with the flexibility needed to export LNG using different modes of transportation,
including ISO containers and trucks.

Under WPMV’s export licence, once LNG is loaded onto an LNG carrier, an ISO LNG
container reaches the marine cargo terminal in Vancouver to be loaded onto a ship or LNG
crosses the highway border with the US in a truck, it will be regarded as having been
“exported” for the purposes of the export licence. A canvass of the export licences issued in
the last five years reveals that no other licence holder has availed itself of such flexibility.

WPMV’s export licence may also be used to illustrate another issue related to LNG export
regulations that may be of concern to LNG offtakers: who holds the export licence. WPMV
applied for an export licence on its own behalf and as an agent acting on behalf of affiliates
and third parties, which reflects the fact that while WPMV owns the Tilbury Marine Jetty,
FortisBC owns the Tilbury liquefaction terminal located adjacent to it and third parties are
likely to own the majority of the LNG exported from it. 

The NEB granted this request and, in its reasons for the decision, confirmed that WPMV
is not required to be the owner of the natural gas (or LNG), and can act as an agent on behalf
of the owner of the LNG. The NEB determined it did not need to identify this as a term in
the export licence, but that WPMV would be responsible for complying with reporting
requirements:

Section 116 of the NEB Act prevents any person, except as otherwise authorized by the regulations, from
exporting gas except under and in accordance with a licence issued by the Board. In the Board’s view, this
section of the NEB Act does not require the holder of the export licence to also be the owner of the natural
gas; therefore, the Board does not find it necessary to include a term on the Licence permitting WPMV to
act as agent on behalf of the owners of the natural gas. The Board notes that WPMV, acting in its capacity
as an agent, would be exporting natural gas under its Licence which requires it to report those exports in
accordance with the National Energy Board Export and Import Reporting Regulations.52

It is, therefore, possible under the legislative framework for an export licence to be held
by a different person to the person exporting LNG, but from the perspective of the person
exporting LNG, it will be important that contractual arrangements are in place to ensure that
the export licence holder maintains the licence during the relevant term. From the export
licence holder’s perspective, contractual arrangements will also be required to ensure that
users of the licence comply with its terms and that it receives the information it needs from
such users in order to meet its reporting obligations. Such reporting obligations include the
requirement to provide monthly activity reports to the CER, including details with respect
to, among other things, the volumes of gas exported, the price, the province of origin of the

52 Ibid at 6 [emphasis added]. Note that section 116 of the NEB Act has been repealed and replaced by
section 343 of the CER Act, although the position does not appear to have materially changed as a result.
The National Energy Board Export and Import Reporting Regulations, SOR/95-563 [NEB Reporting
Regulations] remain in force.
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gas, the name of the export customer, and the geographical region within a country of
destination to which gas was exported.53

The export licence is one requirement for the export of LNG, but there is an additional
requirement to file all gas (or LNG) export sales contracts pursuant to which the LNG is
exported with the CER for its approval.54 Any amendment to such contracts would require
further approval by the CER.55 Submission to the CER of copies of export sales contracts
may also be required as part of the export licence application process.56 

Historically, the requirement to submit export sales contracts was part of the NEB’s
comprehensive “Market Based Procedure,” which was designed to evaluate whether the
proposed export would meet the Surplus Criterion and be in the public interest.57 The
requirement to file export sales contracts grew out of the mandate to examine public interest
considerations. In Re KM LNG Operating General Partnership, the NEB described the three-
part public hearing component of the Market Based Procedure.58 The first part, the
complaints procedure, was “based on the principle that gas should not be authorized for
export if Canadians have not had an opportunity to buy gas for their needs on terms and
conditions similar to those contained in the export application.”59 The second part, the export
impact assessment, examined the Surplus Criterion. The third part, other public interest
considerations, considered any other relevant factors, including:

• the durability of the export sales contract;

• whether the export sales contract was negotiated at arm’s length;

…

• provisions in the export sales contract for the payment of the associated transportation
charges on Canadian pipelines over the term of the export sales contract; [and]

• the appropriate length for an export licence having regard to the adequacy of gas supply and
associated export sales and transportation contracts.60

Consideration of these factors clearly required the ability to review the terms of gas export
sales contracts. However, in 2012, the Jobs, Growth and Long-term Prosperity Act61

amended the NEB Act and removed the requirement in section 118 (now section 345 of the
CER Act) that, “in addition to the surplus criterion, the [NEB has] regard to ‘all
considerations that appear to it to be relevant’ when assessing an application for a gas export

53 NEB Reporting Regulations, ibid, s 4.
54 NEB Oil and Gas Regulations, supra note 40, s 17(2).
55 Ibid, s 17(4). 
56 Ibid, s 12(c)(1)(A).
57 Re Oregon LNG Marketing Co, 2014 CarswellNat 9788 at 5 (NEB) [Re Oregon LNG]; Michael W

McCachen et al, “Recent Regulatory and Legislative Developments of Interest to Oil and Gas Lawyers”
(2010) 47:2 Alta L Rev 529 at 602.

58 Re KM LNG Operating General Partnership, 2011 LNCNEB 4 (QL) at para 26 [Re KM LNG].
59 Ibid.
60 Ibid.
61 SC 2012, c 19.
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licence.”62 Since the 2012 amendments, the regulator’s mandate63 on export licence
applications has been limited solely to the Surplus Criterion, and the public interest aspect
is not examined by the regulator.64 Instead of the strict form and substance requirements of
the Market Based Procedure, the CER now only requires the information detailed in Guide
Q of the Filing Manual for its assessment of the Surplus Criterion.65 Guide Q does not
prescribe a specific format or specific content, and its information requirements may be met
in a variety of ways. As such, not all of the requirements of section 12 of the NEB Oil and
Gas Regulations, such as export sales contracts, are relevant to its assessment of export
licence applications.66

As a result, export licence applicants have been requesting relief from some of the
information requirements set out in section 12 of the NEB Oil and Gas Regulations.67 In Re
Chevron Canada Ltd, the CER noted that such relief has been granted in numerous LNG
export applications.68 In that decision, Chevron requested and was granted relief from filing
supply contracts on the basis that such contracts did not exist.69 Of greater significance, the
CER held that, because not all of the filing requirements are relevant to the CER’s
assessment of the application, Chevron was exempted from, among other things, the
requirement to file gas export sales contracts.70 In Re LNG Canada, the NEB also advised
that because the focus of the regulator is limited to the Surplus Criterion on gas export
applications, the regulator does not require all of the information that must be filed pursuant
to the NEB Oil and Gas Regulations. Therefore, the regulator may exempt applicants from
the information requirements.71

The CER stated in Re Chevron that it is in the process of updating the regulations to align
with the changes to the new CER Act.72 Given that no changes have been made to the Surplus
Criterion since the amendments to the NEB Act in 2012, and the NEB Oil and Gas
Regulations were not updated to align with such amendments,73 it is hoped that the CER’s
update to the regulations will reflect the narrowing of the scope of consideration resulting
from the shift from the Market Based Procedure to the requirements of Guide Q of the Filing
Manual. A letter from the NEB dated 29 June 2015 suggests this may be the intention as the

62 Re LNG Canada Development Inc, GL-0L384-2012-01, online: NEB <docs2.cer-rec.gc.ca/ll-eng/
llisapi.dll/fetch/2000/90466/94153/552726/834773/834774/915307/A50334-1_NEB_-_Decision_-
_LNG_Canada_-_Licence_to_Export_Liquefied_Natural_Gas_%28LNG%29.pdf?nodeid=915693&
vernum=-2> [emphasis added] [Re LNG Canada]. 

63 The NEB’s mandate under section 118 of the NEB Act is likely equivalent to the CER’s mandate under
section 345 of the CER Act, as the language of both sections is the same.

64 Re Pacific NorthWest, supra note 45.
65 Re Oregon LNG, supra note 57.
66 Ibid.
67 See e.g. Re Woodfibre LNG Export Pte Ltd, 2017 CarswellNat 10037 (NEB) [Re Woodfibre LNG]; Re

Oregon LNG, ibid; Re Chevron Canada Ltd, 2019 CarswellNat 7377 (CER) [Re Chevron Canada].
68 Re Chevron Canada, ibid at 7.
69 Ibid at 8.
70 Ibid.
71 Re LNG Canada, supra note 62 at 10.
72 Re Chevron Canada, supra note 67 at 8.
73 The NEB noted in 2014 that it in was in the process of updating the regulations to align with changes

to the NEB Act: Re Oregon LNG, supra note 57. While the regulations were amended in 2015, the only
change was to add a technical definition of natural gas for the purpose of determining the applicable
licence duration. After the 2015 amendment to the regulations, the NEB again noted in 2017 that it was
in the process of updating the regulations to align with changes to the NEB Act: Re Woodfibre LNG,
supra note 67.
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NEB proposed a number of regulatory amendments which would have removed the
requirement to file gas export sales contracts as part of the licence application.74

With respect to the requirement for licence holders to file all gas export sales contracts and
amendments thereto with the CER for its approval, the position may be similar. By removing
the public interest mandate of the regulator when considering gas export licence applications,
the rationale for requiring licence holders to subsequently file export sales contracts for
approval may correspondingly have ceased to exist. However, a secondary rationale for this
requirement may be that the filing of export sales contracts is part of the regulator’s ongoing
monitoring of Canada’s natural gas supply and demand, including LNG developments.75 The
regulator monitors the market so that it can identify where markets may not be functioning
properly or where the evolution of supply and demand casts doubt on the ability of
Canadians to meet future energy requirements, which could be relevant to consideration of
the Surplus Criterion in future export licence applications.76 However, given the abundance
of data in the current energy market, it is questionable whether the regulator needs to require
the filing and approval of gas export sales contracts in order to perform this function. Further,
in recent years, the regulator has repeatedly recognized in the context of the Surplus Criterion
that Canadian gas requirements are satisfied because the North American market is
integrated, the North American gas resource base is large, the North American gas
marketplace is robust and sophisticated, and the North American gas market functions
efficiently and there is no evidence to suggest that it will not continue to do so in the future.77 

The requirement for CER approval of any LNG SPAs and amendments thereto may be
problematic for LNG terminal operators and LNG offtakers, both in terms of the requirement
to submit potentially commercially sensitive information to the CER and given the risk that
such approval will not be granted, potentially making an LNG project no longer viable. It is
noted that Prince Rupert LNG Inc. sought exemption from the NEB from certain monthly
reporting requirements on the basis that “the effect of exporting from a unique export point
is that … Prince Rupert LNG would be unable to maintain the confidentiality of the details
of export sales contracts … which are commercially sensitive documents.”78 While the NEB
declined to grant such exemption, the NEB noted that “the information supplied by an export
licence holder to the Board is not necessarily the information that is published by the Board.
The Board will continue to support market transparency while exercising discretion with
respect to the information it chooses to release to the public.”79 

The NEB previously exempted KM LNG Operating General Partnership from the
requirement to file copies of export sales contracts. According to KM LNG, it was unable
to file LNG SPAs because LNG buyers would find the public disclosure of SPAs
unacceptable to the point that the requirement to file SPAs “could thwart any opportunity of
successfully [negotiating] agreements.”80 The NEB agreed, stating that the NEB was

74 National Energy Board, Changes to Natural Gas Export Licence Term under Part VI of the National
Energy Board Act – Consultation on Proposed Regulatory Amendments, (letter), File Ad-GA-ActsLeg-
Fed-NEBA-Amend0101 (Ottawa: National Energy Board, 29 June 2015).

75 Re Woodfibre LNG, supra note 67 at 5.
76 Ibid.
77 Ibid; Re Oregon LNG, supra note 57 at 4. 
78 Re Prince Rupert LNG Exports Ltd, 2013 CarswellNat 12521 (NEB) at 5. 
79 Ibid.
80 Re KM LNG, supra note 58 at para 35.
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“cognizant that adhering to the filing requirements may introduce an unwarranted level of
risk for the Applicant.”81

The CER Act provides an alternative mechanism for protecting commercially sensitive
information. Under section 60, the CER may designate information as confidential if it is
satisfied that:

(a) the disclosure of the information could reasonably be expected to result in a
material loss to a person directly affected by the proceedings (such as a licence
holder or applicant) or prejudice its competitive position; or 

(b) the information is financial, commercial, scientific or technical information that is
confidential information provided to the CER, such information has consistently
been treated as confidential information by a person directly affected by the
proceedings and the CER considers such confidentiality interest to outweigh the
public interest in disclosure.82

Accordingly, to the extent the holders of any export licences are required to file and seek
CER approval of any export sales contracts or amendments thereto (which it appears may
not be a strict requirement of the CER in certain cases), a mechanism exists to ensure that
the terms of any such contracts will remain confidential.

Another area on which guidance is required from the CER is how LNG bunkering will be
dealt with under the export regulatory framework. At the time of writing, the CER has not
provided any direction on this issue, but there is evidence that suggests that the NEB and
CER are at least aware of it. Turning again to the initial WesPac Tilbury Marine Jetty export
licence application, WPMV indicated in its application that the terminal “will also provide
a means of loading LNG onto barges for marine bunkering (ship fueling) activities, which
may also involve the export of LNG.”83 In response, the NEB issued an Information Request
asking whether or not such volumes of LNG used for LNG bunkering were included in the
export volumes specified in WPMV’s application.84 WPMV confirmed in its response that
such LNG bunkering volumes were included in the export volumes and, as a result, the NEB
did not need to directly consider whether or not these volumes ought to be included in export
volumes, leaving open the question of whether an export licence would in fact be required
for the supply of LNG as bunkering fuel.85 

While oil has been supplied as bunker fuel from Canadian ports for a long time, the same
question does not arise because the NEB Oil and Gas Regulations provide that the

81 Ibid at para 39.
82 CER Act, supra note 36, ss 60(a)–(b).
83 “2014 Application of WesPac Midstream,” supra note 49 at 4.
84 National Energy Board, WesPac Midstream – Vancouver LLC: 20 June 2014 Application for a Licence

to Export Natural Gas; National Energy Board Information Request No 1 (Letter), GL-W159-2014-01
(20 August 2014) at 2, online (pdf): <docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90466/941
53/552726/2482343/2482959/2498189/Letter_and_Information_Request_No._1_to_WesPac_
Midstream_-_Vancouver_LLC_-_A4A3C5.pdf?nodeid=2499188&vernum=-2>.

85 WesPac Midstream – Vancouver LLC, “Response of WesPac Midstream – Vancouver LLC to National
Energy Board Information Request No. 1,” online (pdf): <docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/
fetch/2000/90466/94153/552726/2482343/2482959/2508728/WPMV_Responses_to_NEB_IR_No_1_-
_A4A9L9.pdf?nodeid=2508336&vernum=-2>. 
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exportation of any oil carried by ships in their own tanks for their consumption are exempt
from the operation of Part VI of the NEB Act (now Part 7 of the CER Act).86 There is
currently no similar exemption in respect of LNG supplied as bunker fuel and, arguably, the
position should be no different. However, as matters stand, there is an apparent legislative
gap with respect to LNG bunkering, such that an export licence may be required in order to
supply LNG bunkers, at least to the extent it is supplied to vessels trading internationally.

The regulation of LNG bunkering is a complex area on which legislative amendments and
guidance from the relevant authorities will clearly be required in a timely fashion as the
Canadian LNG bunkering industry continues to develop. It was noted by the Vancouver
Fraser Port Authority in its response to an Information Request by the NEB in relation to the
TransMountain Pipeline Expansion Project that the regulatory framework for LNG bunkering
is unclear in Canadian legislation and policy.87 It was suggested that regulation of vessel
design and bunkering operations likely resided most effectively with Transport Canada
pursuant to the Canada Shipping Act, 2001.88

D. VESSEL SECURITY

The Marine Transportation Security Act89 governs safety and security relating to ships,
crews, cargo handling, vessel supply, vessel access, ports, and terminals, and the Marine
Transportation Security Regulations90 (which closely follow the IMO’s International Ship
and Port Facility Security (ISPS) Code framework) require ships to have an approved
security plan and various certificates on board.

E. VESSEL CERTIFICATION

LNG carriers require a number of operational certificates to operate in Canadian waters,
which may be reviewed upon inspection of the vessel under various inspection regimes (Port
State Control, Canada Shipping Act,91 Canada Labour Code,92 Vessel Certificates
Regulations,93 Vessel Clearance Regulations,94 etc.) based on the standards that apply under
the international maritime conventions to which Canada has acceded, including:

• International Convention for the Safety of Life at Sea;95

• International Management Code for the Safe Operation of Ships and for Pollution
Prevention (International Safety Management (ISM) Code);96

86 NEB Oil and Gas Regulations, supra note 40, s 24(b)(iii).
87 Vancouver Fraser Port Authority, “Vancouver Fraser Port Authority’s Response to National Energy

Board Information Request No. 2 to VFPA” at 2, online (pdf): <docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/
fetch/2000/90464/90552/548311/956726/2392873/3614457/3615225/3634814/3745377/A97001-
2_VFPA_responses_to_NEB_IR_No.2_-_A6Q5W5.pdf?nodeid=3745379&vernum=-2>.

88 Ibid; SC 2001, c 26 [Canada Shipping Act]. 
89 SC 1994, c 40.
90 SOR/2004-144.
91 Supra note 88.
92 RSC 1985, c L-2.
93 SOR/2007-31.
94 SOR/2007-125.
95 1 November 1974, 1184 UNTS 2 (entered into force 25 May 1980) [SOLAS].
96 IMO Assembly Res A.741(18), 18th Sess, Agenda Item 11, IMO Doc A.741(18) (1993) as amended by

IMO Maritime Safety Committee Res MSC.104(73), 73rd Sess, IMO Doc 104.73 (2000) Res MSC
MSC.179(79), 79th Sess, IMO Doc MSC 179.(79) (2004) adopted by Chapter IX of SOLAS, ibid, as of
1 July 1998, 2035 UNTS 124.
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• International Convention for the Prevention of Pollution from Ships, 1973;97

• International Convention on Standards of Training, Certification and Watchkeeping
for Seafarers98 (STCW);

• International Convention on Load Lines;99

• Convention on the International Regulations for Preventing Collisions at Sea100 
(COLREGs); and

• Maritime Labour Convention.101

The certificates that LNG carriers will be required to carry to operate in Canadian waters
will typically include:

(a) an International Oil Pollution Prevention Certificate and a Shipboard Marine
Pollution Emergency Plan incorporating the Shipboard Oil Pollution Emergency
Plan, as required under MARPOL;102

(b) a Wreck Removal Convention Certificate, which, as of 31 July 2019, is required for
vessels of 300 gross tonnage and above under the Wrecked, Abandoned or
Hazardous Vessels Act,103 which implemented the Nairobi International Convention
on the Removal of Wrecks;104 and

(c) a Bunkers Convention Certificate, which is required for vessels of 1,000 gross
tonnage or more carrying bunker oil for propulsion or operation (so are not required
for vessels fuelled exclusively by LNG) under the Marine Liability Act,105 which
implemented the International Convention on Civil Liability for Bunker Oil
Pollution Damage.106 

Transport Canada may issue Wreck Removal Convention and Bunkers Convention
Certificates (if a vessel does not have such certificates issued by its flag state) based on
evidence of the compulsory insurance coverage required under such conventions (typically
evidenced by the corresponding “Blue Cards” issued by the vessel’s Protection & Indemnity
(P&I) Club).

97 2 November 1973, 1340 UNTS 184 (entered into force 2 October 1983) [MARPOL].
98 7 July 1978, 1361 UNTS 2 (entered into force 28 April 1984).
99 5 April 1966, 640 UNTS 133 (entered into force 21 July 1968).
100 20 October 1972, 1050 UNTS 16 (entered into force 15 July 1977). 
101 23 February 2006, 2952 UNTS 3 (entered into force 20 August 2013).
102 MARPOL, supra note 97, Regulations 7 and 37, Annex I, Regulations for the Prevention of Pollution

by Oil, came into force on 1 January 2007, Resolution MEPC.117(52).
103 SC 2019, c 1, Schedule 1, art 12(2).
104 18 May 2007, 46 ILM 697 (entered into force on 14 April 2015), being Schedule I to the Wrecked,

Abandoned, and Hazardous Vessels Act, ibid. 
105 SC 2001, c 6.
106 Adopted 23 March 2001, Can TS 2010 No 3 (entered into force on 2 October 2009) [Bunkers

Convention]. 
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Under the Canada Shipping Act, Vessel Certificates Regulations and Vessel Clearance
Regulations, LNG carriers will need to have been constructed in accordance with the
applicable edition of the International Code for Construction and Equipment of Ships
Carrying Liquefied Gases in Bulk (IGC Code).107 If an LNG carrier meets such requirements,
Transport Canada (or a Classification Society on its behalf) will issue a Certificate of Fitness
for the Carriage of Liquefied Gases in Bulk which will be valid for 5 years.

Other types of vessels loading LNG as fuel in Canadian waters will need to comply with
other requirements depending on the type of vessel and with the International Code of Safety
for Ships Using Gases or Other Low-flashpoint Fuels (IGF Code),108 which provides an
international standard for ships, other than vessels covered by the IGC Code (which
addresses the use of cargo as fuel on LNG carriers), which operate using gas (or other low-
flashpoint liquids) as fuel.

F. PORT STATE CONTROL

Port State Control refers to the program administered by Transport Canada’s Marine
Safety Division whereby foreign vessels entering Canadian waters are boarded and inspected
by Marine Safety inspectors to ensure they comply with the applicable international and
Canadian requirements, including the international conventions referred to above. 

Before a vessel enters Canadian waters, Port State Control officers check its safety and
inspection record using international databases and it is Transport Canada’s policy to inspect
every foreign tanker vessel (including LNG carriers) calling at a Canadian port on its first
visit to Canada and at least once a year thereafter.

Canada has grouped together with other countries which share common waters with
Canada and has entered into the Paris Memorandum of Understanding on Port State Control
(referred to as the Paris MOU),109 which covers the waters of the European coastal States and
the North Atlantic basin from North America to Europe, and the Memorandum of
Understanding on Port State Control in the Asia-Pacific Region (referred to as the Tokyo
MOU),110 which covers the Asia-Pacific region. These agreements are intended  to establish
harmonized systems of Port State Control, facilitate the sharing of relevant information, and
eliminate substandard shipping in the relevant regions.

107 Canada Shipping Act, supra note 88; Vessel Certificates Regulations, supra note 93; Vessel Clearance
Regulations, supra note 94; IMO Maritime Safety Committee Res MSC.5(48), 48th Sess, Annex 12
Agenda Item 25, IMO Doc MSC.5(48) (1983) adopted by Chapter VII of SOLAS as of 1 July 1986, 1431
UNTS 2. 

108 IMO Maritime Safety Committee Res MSC.391(95), 95th Sess, Annex 1, Agenda Item 22, IMO Doc
MSC.391(95) (2015) adopted by Chapter II of SOLAS as of 1 January 2017, [2015] ATNIF 33.

109 Paris Memorandum of Understanding on Port State Control, 26 January 1982 (entered into force 1 July
1982). 

110 Memorandum of Understanding on Port State Control in the Asia-Pacific Region, 1 December 1993
(entered into force on 1 April 1994).
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G. EMISSIONS

The IMO emissions regulations under MARPOL relating to the sulphur oxides and
nitrogen oxides content of fuels have been adopted under the Canada Shipping Act.111 LNG
carriers and other vessels calling at Canadian terminals will be required to comply with these
provisions and carry on board an Air Pollution Prevention Certificate.112 As of 1 January
2020, the IMO has imposed a 0.5 percent cap on the sulphur content of marine fuels.
However, Canada’s east and west coasts fall within the North American ECA, in which
stricter emissions standards apply.113 The North American ECA comprises a 200nm zone
around the east and west coastlines of North America and around the Hawaiian Islands
within which a sulphur cap of 0.1 percent applies.114 More stringent requirements also apply
within the ECA with respect to nitrogen oxides emissions.115

The sulphur content requirements that apply within the North American ECA and
elsewhere effectively require ship operators to use low sulphur fuels or install exhaust gas
cleaning systems (referred to as “scrubbers”) or other abatement systems achieving the same
emissions reductions. As mentioned above, this is one reason (among others such as
reduction of pollution risk, reduction of carbon dioxide emissions, and cost-effectiveness)
why many ship-owners (not only owners of LNG carriers) are increasingly transitioning to
the use of LNG as fuel and why a number of LNG bunkering hubs have been proposed on
Canada’s east and west coasts.

H. BALLAST WATER TREATMENT116

The Ballast Water Control and Management Regulations117 require that all vessels prepare
and carry a ballast water management plan and set out requirements with respect to the
exchange and treatment of ballast water in Canadian waters. Canada acceded to the
International Convention for the Control and Management of Ships’ Ballast Water and
Sediments, 2004118 in 2010, which imposes additional requirements. These requirements have
not yet been incorporated into domestic law and, in the meantime, the Ballast Water

111 Supra note 88, Schedule 1, s 18. The regulations first came into force on 19 May 2005 under MARPOL,
supra note 97, Annex VI, Regulations for the Prevention of Air Pollution from Ships [MARPOL Air
Pollution Regulations]. 

112 See Vessel Pollution and Dangerous Chemicals Regulations, SOR/2012-69, s 120(1) [Vessel Pollution
Regulations]. 

113 Amendments to MARPOL Air Pollution Regulations, supra note 111, to establish the North American
ECA entered into force on 1 August 2011, with a 12-month period before becoming effective; see IMO
Marine Environment Protection Committee, Res MEPC.190(60), 60th Sess, Annex, IMO Doc
MEPC.190(6) (2010). See also Regulations Amending the Vessel Pollution and Dangerous Chemicals
Regulations, SOR/2013-68.

114 Ibid. The Great Lakes and the St. Lawrence waters are also included in the ECA, albeit subject to an
alternate emissions regime that allowed progressive sulphur emission reductions from 1.3 percent in
2013 to 0.1 percent by 1 January 2020.

115 See e.g. Vessel Pollution Regulations, supra note 112, s 110 (the “Tier III” emission limit applies with
respect to engines installed on ships constructed on or after 1 January 2016). 

116 Ballast water refers to the water used by vessels as ballast for stability purposes. Most commercial
vessels have ballast water systems installed which are able to pump water into or out of ballast water
tanks in order to add weight to or lighten certain parts of the vessel in order to maintain stability
throughout the different loading conditions that result from the movement of cargo and passengers.
Ballast water may contain harmful organisms and pathogens from the source waters which, when
released in another location, can pose an environmental risk. It is therefore necessary to regulate the
treatment of such ballast water.

117 SOR/2011-237 [Ballast Water Regulations].
118 13 February 2004, [2017] ATS 15 (entered into force 8 September 2017) [Ballast Water Convention].
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Regulations continue to apply.119 It is possible that LNG terminal operators will contractually
require LNG carriers to comply with the requirements of the Ballast Water Convention in
any event.

I. TRANSPORTATION OF DANGEROUS GOODS

Canada generally applies the International Maritime Dangerous Goods Code (IMDG
Code)120 which is incorporated into Canadian law and regulated through two different Acts
and related safety regulations:

(a) the Canada Shipping Act,121 and the Cargo, Fumigation and Tackle Regulations,122

which are administered by Transport Canada’s Marine Safety and Security
Directorate; and

(b) the Transportation of Dangerous Goods Act, 1992,123 and the Transportation of
Dangerous Goods Regulations,124 which are administered by Transport Canada’s
Transportation of Dangerous Goods Directorate. 

Such regulations apply to the transportation of LNG within Canadian waters and impose
a number of requirements on persons undertaking such activities, including with respect to
safety and security standards, emergency response plans, and financial responsibility.

J. NAVIGATION AND PILOTAGE

A range of rules and regulations apply to navigation and pilotage in Canadian waters,125

including with respect to:

(a) compulsory pilotage areas, in which many of the planned LNG terminal facilities
are located and which are administered by designated pilotage authorities under the
Pilotage Act and related regulations.126 The designated pilotage authorities
comprise:

119 Supra note 117. The proposed Ballast Water Regulations which would address Canada’s obligations
under the Ballast Water Convention were published in the Canada Gazette, Part I, on 8 June 2019 but
are currently subject to the legislative process and have not yet been enacted; C Gaz I, 2541. See also:
Government of Canada, Ballast water management of ships: international convention, (Ottawa:
Government of Canada, 2019), online: <www.canada.ca/en/environment-climate-change/corporate/inter
national-affairs/partnerships-organizations/ballast-water-management.html>. 

120 International Maritime Organization, IMDG Code: International Maritime Dangerous Goods Code:
Incorporating Amendment 34-08 (London, UK: International Maritime Organization, 2008). 

121 Supra note 88.
122 SOR/2007-128.
123 SC 1992, c 34.
124 SOR/2001-286.
125 Pilotage refers to the use of experienced mariners with knowledge of local waterways to pilot vessels

when navigating coastal and inland waterways. Pilots typically board vessels by helicopter or pilot boat
at designated pilot boarding stations on their inward voyages and disembark at those stations on their
outward voyages.

126 Pilotage Act, RSC 1985, c P-14.



400 ALBERTA LAW REVIEW (2020) 58:2

(i) the Pacific Pilotage Authority, with respect to the Pacific coast and Fraser
River. Enhanced pilotage requirements will likely apply to LNG carriers
operating on the west coast, requiring a minimum of two pilots;127 

(ii) the Atlantic Pilotage Authority, with respect to the Atlantic Coast; 

(iii) the Laurentian Pilotage Authority, with respect to the Laurentian region, in
particular the St. Lawrence and Saguenay rivers; and

(iv) the Great Lakes Pilotage Authority, with respect to the Great Lakes and
pilotage waters of Churchill, Manitoba;

(b) vessel traffic services zones, within which vessels must comply with the Vessel
Traffic Services Zones Regulations;128 and

(c) the Automatic Identification System (AIS), with which LNG carriers must be fitted
under the Navigation Safety Regulations129 created under the Canada Shipping Act
and SOLAS.

It is noted that Bill C-48, An Act respecting the regulation of vessels that transport crude
oil or persistent oil to or from ports or marine installations located along British Columbia’s
north coast,130 received royal assent on 21 June 2019, but is unlikely to significantly affect
the operation of LNG carriers. The Oil Tanker Moratorium Act prohibits oil tankers carrying
more than 12,500 tonnes of crude oil or persistent oil products as cargo from stopping,
loading, or unloading in the moratorium area of British Columbia’s north coast. However,
it does not apply to vessels carrying LNG as cargo and, except for oil tankers that are
otherwise subject to the moratorium, does not prevent other vessels loading LNG as bunker
fuel.131

K. CARGO DECLARATIONS AND IMMIGRATION

All Canadian exports, including in-transit movements, must be reported to the Canada
Border Services Agency (CBSA) by submitting the appropriate export documentation to a
designated export office within legislated time frames. At least two copies of the crew list
must be filed with the CBSA upon the vessel’s arrival so that it may be endorsed by it. The
crew list must be kept up to date during the vessel’s stay. Until the crew list is endorsed by
a CBSA officer, none of the crew may disembark into Canada.

127 See e.g. British Columbia Coast Pilots, “Submission to Tanker Safety Expert Panel,” online: <www2.
tc.gc.ca/media/documents/mosprr/British_Columbia_Coast_Pilots_Ltd.pdf>. This is the minimum
requirement and it is understood that two to three pilots, along with an escort tug, will be required for
LNG carriers calling at the LNG Canada facility while transiting the approximately 159 nm route
between the Triple Island Pilotage Station and Kitimat. See LNG Canada, “TERMPOL Summary: Safe
Shipping,” online: <www.lngcanada.ca/uploads/subpages/downloads/LNG-Canada-TERMPOL-sum
mary-WEB-AWv3-Final.pdf>.

128 SOR/89-98.
129 SOR/2005-134, s 65.
130 1st Sess, 42 Parl, 2019 [Oil Tanker Moratorium Act].
131 Oil Tanker Moratorium on British Columbia’s North Coast (Ottawa: Transport Canada, 2019), online:

<tc.gc.ca/eng/marinesafety/oil-tanker-moratorium-british-columbia-north-coast.html#oil_products>. 
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L. PORT OPERATIONS

The port operations regime that applies at any LNG terminal will vary depending on the
particular port and whether it is a public port and falls within the responsibility of a port
authority. Kitimat, British Columbia, for example, which is the site of a number of planned
LNG terminals, is currently a private port with no established federal port authority
governing its operations, no existing traffic separation schemes, and no harbour dues.
However, the Government of Canada has advised that it will designate Kitimat as a public
port in the future.132 

Public ports in Canada are operated under the Canada Marine Act,133 the Public Ports and
Public Port Facilities Regulations,134 and the Practices and Procedures for Public Ports,135

which govern activities such as:

• monitoring ships about to enter or within the waters of the port;

• establishing traffic control practices and procedures to be followed by ships;

• requiring ships to have the capacity to use specified radio frequencies; and

• requiring information to be given by ships about to enter the port or within the port
for the purpose of obtaining a traffic clearance.

Each public port also has its own bylaws and tariffs and their use may be subject to
berthage fees, harbour dues, storage charges, utility and other service charges, and wharfage
and transfer charges.

M. POLLUTION RESPONSE

Under the Canada Shipping Act,136 vessels loading LNG must have an arrangement (such
as a contract) with a qualified spill response organization, such as the Western Canada
Marine Response Corporation on Canada’s west coast or the Eastern Canada Response
Corporation Ltd. on Canada’s east coast. 

In the context of LNG carriers, the risk of pollution due to spillage is relatively limited due
to the fact that LNG when spilt will generally vaporize and dissipate. Nevertheless, to the
extent LNG, bunker fuel, or any other substances released from an LNG carrier cause
pollution, this may give rise to both civil and criminal liability. While a detailed discussion
of these topics falls outside the scope of this article, brief overviews are set out in the
following paragraphs. 

132 Transport Canada, World-Class Tanker Safety (Ottawa: Transport Canada, 2019), online: <www2.tc.gc.
ca/media/documents/marinesafety/world-class-tanker-safety.pdf>. 

133 SC 1998, c 10.
134 SOR/2001-154.
135 Transport Canada, Practices and Procedures for Public Ports (Ottawa: Transport Canada, 2008), online:

<tc.gc.ca/en/services/marine/ports-harbours /practices-procedures-public-ports.html> (the document was
created pursuant to section 76 of the Canada Marine Act, supra note 133).

136 Supra note 88, s 168(1).
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Civil liabilities will be governed by the Marine Liability Act,137 which implements the
Bunkers Convention,138 which will apply in respect of any pollution caused by bunker oil (to
the extent carried by any LNG carrier). Once it comes into force, the International
Convention on Liability and Compensation for Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea, 1996139 will apply in respect of any pollution
caused by hazardous and noxious substances (which include LNG) released by vessels. In
the meantime, civil liability of shipowners for releases of LNG will be governed by Part 6,
Division 2 of the Marine Liability Act, subject to the limits set out in Part 3 thereof (please
see below).140 These civil liability regimes generally impose strict liability on shipowners
(subject to certain defences) for pollution caused by substances discharged or originating
from their ships, based on the “polluter pays” principle.

Criminal liability for pollution from ships can arise based on pollution-related offences
under a variety of statutes, including the Canada Shipping Act,141 Canadian Environmental
Protection Act, 1999,142 Fisheries Act,143 and Migratory Birds Convention Act, 1994.144

Conviction of these offences can, in some cases, result in fines of up to CDN$12 million for
corporations and, for individuals, fines of up to CDN$1 million and imprisonment for up to
3 years.

N. CLAIMS AGAINST A VESSEL AND ARREST

One area of the legal landscape with which shipowners may wish to be familiar before
visiting any jurisdiction, including Canada, is the applicable regime for bringing claims
against vessels and arresting them as security for such claims. This will be the case
particularly if the shipowner is aware of any debts or alleged claims against the relevant
vessel or against any other vessels that it may own. 

The threat of arrest may also be a concern for cargo owners who could be exposed to the
risk of having a cargo of LNG detained in the event of the arrest of the ship on which it is
carried. While the arrest of a ship will not generally extend to the property of third parties
onboard such as cargo, having to arrange for a cargo of LNG to be discharged or
transshipped and stored or carried to the destination port on another vessel may involve a
significant amount of time and cost. This includes the cost of the cargo volume reducing
during any period of delay due to boil-off, which may not be recoverable if the shipowner
is insolvent. Cargo owners, therefore, have a significant interest in knowing the risks
associated with any particular shipowner (for example, based on due diligence in respect of
its financial position and the existence of any creditors) and the legal regimes of any
particular jurisdictions visited by any ships carrying their cargoes.

137 Supra note 105.
138 Supra note 106. 
139 3 May 1996, [1996] UKTS 4332 as amended by the Protocol of 2010 to the International Convention

on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious
Substances by Sea, 1996 (2010 HNS Protocol), 30 April 2010, [2011] UKTS 14392  (not in force).

140 Supra note 105.
141 Supra note 88.
142 Supra note 33.
143 Ibid.
144 SC 1994, c 22.
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In Canada, arresting a ship is a relatively simple matter, but so is getting a ship released
from arrest. Most claimants will accept a Letter of Undertaking from a member of the
International Group of P&I Clubs as security in lieu of bail (although a Canadian court has
no jurisdiction to oblige a claimant to accept a Letter of Undertaking). Canada recognizes the
status of maritime claims based on the law where the claim occurred. Therefore, even if the
claim is one that under Canadian law is not a true maritime lien, the ship can be arrested and
held liable if the claim is a maritime lien under the law where the liability was incurred. This
is particularly vexatious for shipowners who suffer the misfortune of a charterer who runs
up many maritime lien debts before becoming insolvent. It may also increase the risk of
arrest from the perspective of cargo owners. Canada also allows for sistership arrest but only
if the ships share identical beneficial ownership.

Canada has adopted the Convention on Limitation of Liability for Maritime Claims,
1976,145 as amended by the Protocol of 1996 to amend the Convention on Limitation of
Liability for Maritime Claims,146 which are incorporated into Canadian law by way of Part
3 of the Marine Liability Act.147 This entitles shipowners (and charterers) to limit their
liability for loss of life, personal injury, and property claims (including in respect of cargo)
to legislated limits depending on the gross tonnage of the ship. Such limits may, however,
be broken if “it is proved that the loss resulted from [the shipowner’s] personal act or
omission, committed with the intent to cause such loss, or recklessly and with knowledge
that such loss would probably result.”148 The right to limit liability may also be waived by
contract.149 It is not uncommon for such rights of limitation to be waived under the terms of
the conditions of use or port liability agreements typically imposed by LNG terminal
operators upon the ships using their facilities and replaced with other contractual limits of
liability in respect of any claims falling within the scope thereof. It is important to ensure that
such terms are acceptable to the shipowner’s P&I Club before waiving such rights.

IV.  OTHER REQUIREMENTS

The above discussion focusses on the requirements that may apply directly to the owners
and operators of ships loading LNG at Canadian ports as a matter of Canadian law. Vessels
trading internationally will also be subject to a wide range of international laws and national
laws of the vessel’s flag state and of other jurisdictions in whose waters the vessel operates.
A vessel’s flag state may also impose other requirements in order to register the vessel, such
as that the vessel maintains class with a recognized classification society,150 which will also
be a requirement of the vessel’s insurers, a requirement of entry into many ports and
waterways, and likely a contractual requirement under any charter party. These requirements
are not specific to Canada or to the LNG sector and detailed discussion of them falls outside
the scope of this article.

145 19 November 1976, 1456 UNTS 221 (entered into force 1 December 1986).
146 2 May 1996, [2004] ATS 16 (entered into force 13 May 2004).
147 Supra, note 105.
148 Convention on Limitation of Liability for Maritime Claims, 1976, supra note 145, art 4.
149 See e.g. Bahamas Oil Refining Company International Ltd v The Owners of the Cape Bari

Tankschiffahrts GMBH & Co KG (Bahamas), 2016 UKPC 20 at para 19.
150 A classification society, which includes the 12 members of the International Association of

Classification Societies, is a non-governmental organization that establishes technical standards for the
construction and operation of ships, and performs regular surveys of ships in order to certify compliance
with such standards.
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However, other requirements may also be imposed on vessels loading LNG at Canadian
ports under the various contractual arrangements which will customarily be entered into
when undertaking such operations. Such contractual arrangements form an important part
of the maritime component of the LNG value chain alongside, and often interacting with, the
regulatory requirements discussed in the previous part of this article. As discussed in Part II
of this article, alignment between these contractual arrangements and those in other parts of
the value chain is key to the effective allocation of risks and liabilities across the value chain
as a whole.

A. REQUIREMENTS OF THE LNG TERMINAL OPERATOR

1. REQUIREMENTS OF THE LNG TERMINAL OPERATOR 
IMPOSED DIRECTLY ON SHIPOWNERS

Contractual requirements may be imposed by the LNG terminal operator on the owner or
operator of any vessels calling at the terminal. Such requirements may be imposed directly
by way of conditions of use or other contractual instruments entered into between the LNG
terminal operator and the shipowner or operator.151 Such conditions of use are generally
employed in order to allocate risk and responsibility as between the LNG terminal operator
and owner of any vessel calling at the terminal (who may not otherwise have a contractual
relationship with one another unless, for instance, the owner of the vessel is also a
liquefaction tolling customer of the terminal or is purchasing LNG from the terminal
operator) in respect of any loss or damage that may result from any incidents occurring at the
terminal. They may also place various obligations on the vessel owner, such as with respect
to compliance with applicable laws (including those discussed in Part III above) and any
directions of the terminal operator and maintenance of insurance, and, importantly, will
typically specify the law by which their relationship is to be governed and the forum in which
any disputes between them are to be resolved.

2. REQUIREMENTS OF THE LNG TERMINAL OPERATOR 
IMPOSED INDIRECTLY ON SHIPOWNERS

Requirements of the terminal operator may also be imposed indirectly on a shipowner. For
instance, if the vessel is the subject of a charter party, the charter party may indirectly impose
on the shipowner certain obligations that the charterer may have under any agreement with
the terminal operator, such as a liquefaction tolling agreement, or under an LNG SPA (which
may be entered into by the charterer with the terminal operator or a tolling customer who is
selling LNG on an FOB basis at the terminal). The charter party may cover some of the same
obligations as are imposed directly on the shipowner by conditions of use, such as
obligations to comply with applicable laws and to maintain insurance, but may also cover a
broad range of additional obligations imposed by the terminal operator with respect to

151 Shipowners may be required to execute any such instruments under the terms of any charter party. See
e.g. ShellLNGTime 2, supra note 26, Part III, clause 19(b); the charter party requires the shipowner to
sign any Conditions of Use or similar agreement required at any port, provided that doing so does not
prevent them obtaining P&I cover. Execution of such instruments may also be required under the terms
of any LNG SPA (which may apply to the shipowner directly where the shipowner is also buying LNG
on an FOB basis at the terminal) or the terms of any liquefaction tolling agreement (which may apply
to the shipowner directly where the shipowner is also the tolling customer of the liquefaction facilities).
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vessels calling at the terminal. Liquefaction tolling agreements, LNG SPAs and LNG carrier
charter parties will all commonly include provisions addressing certain matters associated
with vessels calling at the liquefaction terminal to load LNG, such as:

• compliance with any applicable terminal rules at the port;152

• vessel inspections by the charterer, LNG seller, or terminal operator (as the case
may be);153

• condition of the vessel, her equipment, communication systems, cargo capacity, and
loading rate;154

• insurance (hull and machinery insurance and entry in a P&I Club);155

• maintenance in class;156

• compliance with applicable laws and possession of required certificates, permits,
and approvals;157

• experience and qualifications of shipboard personnel;158

• vessel-terminal compatibility;159

• issuance of ETA notices and notice of readiness to load;160

• Ship Inspection Report (SIRE) Programme inspections and vetting approvals;161

• grade of bunkers and compliance with ECA requirements;162

• drugs and alcohol policy;163

• venting of boil-off gas and use of boil-off gas as fuel during loading;164 and

• arrival temperature and volumes of heel.165 

152 See e.g. ShellLNGTime 2, ibid, Part III, clause 19(a), which requires the shipowner to comply with any
Terminal Rules presented at any port, which covers all rules and regulations (which may include
Conditions of Use) applicable at such port, as issued by the proper port authorities or terminal operator
acting as a reasonable and prudent operator.

153 See e.g. ShellLNGTime 1, supra note 26, clause 25; ShellLNGTime 2, ibid, Part III, clause 7.
154 See e.g. ShellLNGTime 1, ibid, clauses 1, 26; ShellLNGTime 2, ibid, Part III, clauses 1, 28.
155 See e.g. ShellLNGTime 1, ibid, clause 40; ShellLNGTime 2, ibid, Part III, clause 44.
156 See e.g. ShellLNGTime 1, ibid, clause 1(a); ShellLNGTime 2, ibid, Part III, clause 1(b).
157 See e.g. ShellLNGTime 1, ibid, clause 1; ShellLNGTime 2, ibid, Part III, clause 1.
158 See e.g. ShellLNGTime 1, ibid, clause 2; ShellLNGTime 2, ibid, Part III, clause 3.
159 See e.g. ShellLNGTime 1, ibid, clause 4(d); ShellLNGTime 2, ibid, Part III, clause 9.
160 See e.g. ShellLNGTime 2, ibid, Part III, clause 11(c).
161 See e.g. ShellLNGTime 1, supra note 26, clause 1(p); ShellLNGTime 2, ibid, Part III, clause 4(c).
162 See e.g. ShellLNGTime 1, ibid, clause 6; ShellLNGTime 2, ibid, Part III, clause 21.
163 See e.g. ShellLNGTime 1, ibid, clause 43; ShellLNGTime 2, ibid, Part III, clause 5.
164 See e.g. ShellLNGTime 2, ibid, Part III, clauses 4(g), 24(d).
165 See e.g. ShellLNGTime 1, supra note 26, clause 16; ShellLNGTime 2, ibid, Part III, clauses 23(a).



406 ALBERTA LAW REVIEW (2020) 58:2

Such obligations will ideally be flowed through from the terminal operator to the
shipowner through back-to-back arrangements under any liquefaction tolling agreement,
LNG SPA, or charter party. Any parties in the middle of the chain (such as a liquefaction
tolling customer who is chartering the vessel and selling LNG on a DAP basis or who is
selling LNG to a buyer who is chartering the vessel and buying LNG on an FOB basis) will
have a particular interest in ensuring that such back-to-back arrangements are sufficiently
aligned in order to avoid being left with stranded liabilities which cannot be passed down the
contractual chain to the shipowner.

Many of the above obligations will be imposed by the terminal operator for operational
and safety reasons and in line with standard market practices. However, some obligations
may be more specific to the particular terminal. Terminal-specific requirements may, for
instance, be imposed by a terminal operator through the terminal rules with which
shipowners are required to comply. Such terminal rules may cover a range of requirements,
such as navigation, use of pilots and escort tugs, docking procedures, use of boil-off gas, and
emergency response procedures. They may include requirements imposed by the terminal
operator in order to comply with any conditions attached to its Facility Permit or
Environmental Assessment Certificate, any commitments that have been made to third
parties including Indigenous groups, and any other terminal policies that have been adopted. 

3. FACILITY PERMITS

Facility Permits can potentially impose requirements on the facility operators which will
result in contractual obligations being imposed directly or indirectly on shipowners. For
example, LNG Canada has been issued a Facility Permit which requires, among other things,
an Ambient Noise Model and Marine Control Zone Plan to be provided to the BC Oil and
Gas Commission (BC OGC).166 The Liquefied Natural Gas Facility Regulation also requires
LNG facilities to have various plans approved by the BC OGC, including an Emergency
Response Plan and a Security Plan, and LNG carriers using such facilities may be required
by the terminal operator to comply with these (and potentially other) plans when doing so.167

4. ENVIRONMENTAL ASSESSMENTS

The environmental assessment process may also result in conditions imposed on terminal
operators that lead to requirements placed on vessels calling at the terminal. Although only
recently codified into legislation, over the past several years, the Canadian federal
government has mandated that environmental assessment processes consider the cumulative
effects of resource development. On 28 August 2019, the federal government revamped the
environmental assessment legislation and the IAA came into force.168 The IAA expands the
criteria that must be considered during the environmental assessment process to include “any
cumulative effects that are likely to result from the designated project in combination with
other physical activities that have been or will be carried out.”169 The scope of the review

166 Re Permit Extension for Application Determination (17 December 2018), 100083612, at 3, online:
<www.bcogc.ca/files/projects/lng-canada/9709124-PERMIT-LNG-FACILITY.pdf>.

167 BC Reg 146/2014, s 8.
168 See supra note 33.
169 Ibid, s 22(1)(a)(ii).
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requires consideration of Indigenous rights and may require the consent of affected
Indigenous groups pursuant to constitutional rights recognized and affirmed by section 35
of the Constitution Act, 1982.170

The environmental impacts that project proponents must consider also include the impacts
of marine shipping activities downstream of their facilities. As the scope of review has been
under development in recent years, it is difficult to predict exactly how this will affect
vessels calling at LNG facilities in each case and the effects may be different for different
LNG facilities. 

For example, LNG Canada was granted an Environmental Assessment Certificate on 17
June 2015, which includes 24 conditions requiring, among other things, the development and
approval of various plans relating to LNG Canada’s various commitments to regulators and
other interested parties, including Indigenous groups.171 These plans include, for example,
an air quality management plan, a noise management plan, a greenhouse gas (GHG)
emissions plan and a wake verification plan,172 which may potentially result in requirements
imposed on LNG carriers when using the LNG facility. 

In contrast, the environmental assessment requested by WPMV with respect to the
WesPac Tilbury Marine Jetty has required consideration of possible mitigation efforts with
respect to marine accidents and malfunctions, various navigational risks associated with
incremental increases in shipping traffic, the impact of vessel traffic on other commercial and
non-commercial activities (including activities of Indigenous populations adjacent to the
terminal), killer whales and baleen whales, fish and fish habitat, and water quality.173

WPMV’s environmental assessment process has been delayed after the federal government
mandated a new scope to the cumulative effects analysis, expanding the geographical area
of impact to include the passage from the mouth of the Fraser River to the outer boundary
of Canada’s territorial waters. At the time of writing, an Environmental Assessment
Certificate has not yet been granted and the conditions for the WesPac Tilbury Marine Jetty
which may result in requirements imposed on LNG offtakers are not yet known. However,
given the relatively expansive scope of evaluation, it is possible there will be more conditions
and perhaps conditions of greater impact on LNG offtakers, including both LNG carriers and
LNG bunkering customers. The Kitimat LNG Project has experienced similar delays with
respect to the federal government’s expansion of the scope of review, although the project
is at a relatively early stage of the process.

170 Being Schedule B to the Canada Act, 1982 (UK), 1982, c 11. See also Environmental Assessment Act,
SBC 2018, c 51, s 25(1).

171 British Columbia, Environmental Assessment Office, LNG Canada Export Terminal Project Schedule
B – Table of Conditions for an Environmental Assessment Certificate (British Columbia: Environmental
Assessment Office, 17 June 2015), online: <projects.eao.gov.bc.ca/api/document/58869074e036fb
0105768b51/fetch/Schedule%20B%20-%20Table%20of%20Conditions.pdf>.

172 Ibid at 4–5, 15.
173 WesPac Midstream Vancouver LLC, “Environmental Assessment Certificate Application for WesPac

Tilbury Marine Jetty Project, Part B, Section 4.3: Marine Mammals,” online: <projects.eao.gov.
bc.ca/api/document/5cb8fe2ff49036002458b685/fetch/4.3_Marine_Mammals.pdf>.
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5. TERMPOL REVIEWS

Terminal rules imposed by terminal operators may also include requirements based on the
recommendations of any TERMPOL (Technical Review Process of Marine Terminal
Systems and Transhipment Sites) review undertaken at the request of the LNG project
proponents. A TERMPOL is a voluntary and non-binding review by the federal government
that is intended to identify any risks associated with navigation and marine operations and
provide recommendations to enhance marine safety beyond regulatory requirements. It may
also include recommendations on or arising from engagement with Indigenous groups.

For example, TERMPOL reviews have been undertaken for the LNG Canada and Kitimat
LNG projects.174 The resulting reports were prepared and reviewed by Transport Canada,
Environment and Climate Change Canada, Canadian Coast Guard, Pacific Pilotage
Authority, Canadian Hydrographic Service, and other government authorities. They include
various recommendations and findings, some of which may potentially be followed by the
relevant terminal operators and imposed on any ships calling at them (e.g. through any
terminal rules with which they are required to comply), including in relation to:

• readiness of LNG carrier engines for immediate manoeuvre and manning by engine
room crew, and readiness to sail at any given time while at the terminal;

• the prohibition of venting of boil-off gases when pilots are boarding LNG carriers,
especially during pilot transfer by helicopter, and guidelines on the use of helicopter
facilities on ships;

• the incorporation of the safety checklists outlined in the most current version of the
the Society of International Gas Tanker and Terminal Operators (SIGTTO)
publication, Liquefied Gas Handling Principles on Ships and in Terminals,175 in the
LNG facility’s operational procedures; 

• the development of operational limits for LNG carriers;

• navigation, transit speeds, the use of pilots, escort tugs and berthing tugs, berthing
procedures, and use of anchorages;

• the provision of port information books and terminal operations manuals to LNG
shippers and compliance therewith;

• LNG carrier acceptance programs and the use of LNG carrier vetting and the SIRE
Programme process and Tanker Management Self-Assessment Survey (TMSA) to
verify compliance and enhance safety; 

174 Transport Canada, TERMPOL Review Process on the LNG CANADA Project, 1st ed (Ottawa: Transport
Canada, October 2015), online: <publications.gc.ca/collections/collection_2016/tc/T29-126-2015-
eng.pdf>; and Transport Canada, TERMPOL Review Process on the KITIMAT LNG Project, 1st ed
(Ottawa: Transport Canada, November 2018), online: <www2.tc.gc.ca/media/documents/marine
safety/TP15385E.pdf> [TERMPOL Review on Kitimat Project]. 

175 Society of International Gas Tanker & Terminal Operators Ltd, Liquefied Gas Handling Principles on
Ships and in Terminals, 4th ed (Livingston, Scot: Witherby Publishing Group, 2016). 
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• compliance with any Canadian amendments resulting from the IMO’s Ballast
Water Convention;176 

• adherence to the SIGTTO LNG Officer Experience Matrix certification and
experience levels; and

• the conduct of ship-terminal compatibility assessments based on information
provided by LNG carrier operators in pre-arrival terminal questionnaires.177

B. REQUIREMENTS OF CHARTERERS

The above discussion of terminal operator requirements includes discussion of some of
the obligations under charter parties that may flow through the charterer from the terminal
operator to the shipowner. However, other obligations will be imposed by the charterer that
do not necessarily relate to any obligations it may have towards the terminal operator. These
obligations will cover a broad range of matters, but most of the matters that will be specific
to Canadian LNG terminals, including the requirements of terminal operators and the
regulatory requirements discussed in Part III of this article, have already been discussed
above, and a broader discussion of charter party terms falls outside the scope of this article.

C. REQUIREMENTS OF OTHER CONTRACTING PARTIES

As with any commercial vessel, operators of LNG carriers and LNG-fueled vessels will
also enter into a wide range of contracts with third parties in connection with the operation
of such ships, including with classification societies, insurers, ship managers, crew managers,
marine service providers, bunker suppliers, tug and escort vessel service providers, pilots,
and so on. While these will also impose a range of requirements on shipowners, since such
requirements do not relate specifically to transportation of LNG from Canadian LNG
terminals, detailed discussion of them falls outside the scope of this article. 

V.  CONCLUSION

The operation of ships in Canadian waters engages the broad and complex field of
maritime laws in Canada, including the international conventions incorporated therein, as
described in Part III of this article. An understanding of this legal landscape will be important
for those involved in the transportation of LNG from Canadian liquefaction facilities
including shipowners, charterers, cargo owners, terminal operators, and many others. Those
intending to export LNG from Canada or operate facilities holding an export licence will also
be subject to Canada’s export licensing laws. As described in Part III of this article, this is
an area in which legislative reform and guidance are required, including with respect to the
current requirement to file and obtain CER approval of gas export sales contracts and the
application of the export licensing laws to the developing LNG bunkering sector.

176 Supra note 118.
177 TERMPOL Review on Kitimat Project, supra note 174.
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However, maritime and export regulations are just part of the legal obligations with which
those involved in the offtake and transportation of LNG will be required to comply. As
described in Part IV of this article, a variety of non-regulatory requirements will also apply
to those involved in such activities as a result of the contractual arrangements invariably
entered into when using terminals, port facilities, and related services, when chartering and
operating ships, and when buying and selling LNG. Furthermore, such activities relate to just
one component of the LNG value chain described in Part II of this article. Due to the co-
dependency between each component of the value chain, the arrangements upstream and
downstream of the liquefaction terminal can significantly influence the nature of the legal
obligations of those involved in the offtake and transportation of LNG. It may affect the
range and type of participants with whom they are required to engage, the nature and scope
of the contractual rights and obligations entered into in doing so, and the contractual
arrangements they will need to have in place with other counterparties in order to ensure
alignment of legal obligations and avoid stranded liabilities across the LNG value chain.

Despite the significant obstacles that Canada’s nascent LNG industry has already had to
overcome, the uncertainties created by the current COVID-19 pandemic and the potential
challenges it will face in the future, the authors are optimistic that the industry will continue
to develop and that most of the projects will successfully be commissioned. It is hoped that
this article will equip those participating in such projects with an enhanced understanding of
the legal landscape downstream of liquefaction terminals and how it fits within the broader
LNG value chain.


