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l. Introduction

Just before the prorogation of the Canadian Parliament and subsequent 2006 General
Election, the First Nations Oil and Gas and Moneys Management Act* was enacted on
Monday, 28 November 2005. The FNOGMMA enables the devolution of the management

and regulation of oil and gas exploration to First Nations ("bands" under the Indian Act1)
who accede to the new management regime. It also enables a First Nation, who accedes to

the distinct FNOGMMA moneys regime, to obtain and control certain moneys held by

Canada for the benefit of the First Nation under earlier legislation.

This article identifies the history and purpose ofthe new Act, its salient provisions, and

the steps which a First Nation must take in order to accede into either or both ofthe two new

regimes (management and moneys). Once a First Nation accedes to the FNOGMMA

""management regime, it will assume the managerial authority ofoil and gas exploration ana

exploitation on the respective Indian reserve, an authority currently exercised by Indian Oil

and Gas Canada (IOGC), which is a special operating agency of the department of Indian

Affairs and Northern Development (DIAND). It will also directly receive all the revenues

from oil and gas exploration and exploitation from the date of accession onwards. Once a

First Nation accedes to the FNOGMMA moneys regime, it will receive from Canada the

Indian moneys, currently held in the Consolidated Revenue Fund (CRF) by Canada under

the Indian Act and the Financial Administration Act,1 whether those moneys pertain to oil

and gas operations (including royalties and bonuses) or other non-resource operations.

The objective of this article is to provide an analysis ofFNOGMMA as a legal instrument

for economic development on Indian reserves in Canada. Consequently, much attention is

paid to the necessary referendum of First Nation members, secondary legislation,

intergovernmental agreements, and other steps necessary to enable a First Nation to accede

to either or both oftwo new regimes (management and moneys). Accession to the two new

regimes will involve a transition from an existing regime, thus this article begins by

identifying the restricted ambit, criticisms, and supervening commercial issues which

followed the 1974 Indian Oil and Gas Act and Regulations.4

The new Act is a significant milestone in First Nations governance as it represents the

legislative culmination ofextensive efforts between Canada and First Nations concerning oil

and gas on Indian reserves. For example, in the mega-suit Samson Indian Band v. Canada

(Minister ofIndian Affairs andNorthern Development),* thejudge could "only marvel at the

' S.C. 2005, c. 48 [t-NOGMAM]. The long title is "An Acl to provide first nations with the option of
managing and regulating oil and gas exploration and exploitation and ofreceiving moneys otherwise

held for Ihem by Canada."

R.S.C. 1985, C.I-S.S. 2(1).

R.S.C. I9X5.C. F-ll.

4 Indian Oil and Cms Act, S.C. 1974-75-76, c. 15. s. I. as am. by R.S.C. 1985, c. 1-7 [IOC Act]: Indian
OH ami Gas Regulations, S.O.R./94-753 [IOG Regulations (1995)].

2005 FC 1622,269 F.T.R. I [Samson Indian Band]. This action was heard together with the action in

Ermineskin Indian Hand v. Canada (Minister ofIndian Affairs and Northern Development), 2005 FC

1623.269 F.T.R. 188. On 20 December 2006. a majority of the Federal Court of Appeal affirmed the

dismissal of both actions against Canada: Ermineskin Indian Band and Nation v. Canada: Samson

Indian Nation andBand v. Canada, 2006 FCA 415. [2007] 3 F.C.R. 245. On 15-16 February 2007, the
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numerous studies, presentations, projects, reports, reviews, and initiatives produced over the

years by various committees, groups, and interested persons.'* Thus the FNOGMMA oil and

gas management regime is a legal instrument aimed at improving economic efficiency of

First Nations.

Under FNOGMMA, when a First Nation accedes to the new management regime, it will

have the ability to make its own laws concerning the exploitation of oil and gas, as opposed

to having to contract under the aegis of 10GC, the statutory trustee and regulator under the

similarly named Act. A First Nation under FNOGMMA will have greater flexibility in the

structuring of its oil and gas transactions when it accedes to the new management regime. For

instance:

One of the most important things a formal properly system does is transform assets from a less accessible

condition to a more accessible condition, so that they can do additional work. Unlike physical assets,

representations arc easily combined, divided, mobilized, and used to stimulate business deals. By uncoupling

the economic features ofan asset from their rigid, physical state, a representation makes the asset "fungible"

— able to be fashioned to suit practically any transaction.

The new Act accompanies other legislation which is part ofan overall devolution process

to transfer federal Canadian responsibilities and administrative authority to First Nations* or

territories9 subject to federal authority. It reflects aspects of the smart regulation initiatives

ofthe federal Government.10 It also addresses a regulatory gap, where existing federal laws

do not meet the needs of oil and gas activities on reserves and where provincial regulations

appellant First Nations filed an application for leave to appeal to the Supreme Court ofCanada, and on

7 December 2007 leave to appeal was granted: Samson Indian Band v. Canada (Minister of Indian

Affairs and Northern Development), [2007] S.C.C.A. No. 85, 31869 (7 December 2007); Ermineskin

Indian Band v. Canada (Minister ofIndian Affairs and Northern Development), [2007] S.C.C.A. No.

8,631875 (7 December 2007).

Samson Indian Band, ibid, at para. 786 [references omitted]:
The following list provides just a taste of these efforts: the 1969 White Paper; the aboriginal

response contained in Citizens Plus, or the Red Paper; Indian Association ofAlberta presentations

and letters to the Minister ofDIAND: the 1983 report ofthe all-parly House ofCommons Special
Committee on Indian Sclf-Government. commonly known as the Penncr Report; Bill C-52, the

Indian Self-Government Act, which flowed from the Penner Report; the 1984 Dion Report;

community self-government initiatives of the mid-1980s; DIAND1* Lands. Revenues & Trusts

(LRT) Review conducted in the late 1980s; the Hall Report; and more recently, the First Nations

Land Management Act and the First Nations Money Management Ad, the latter of which failed

to be enacted. Of course, this is not an exhaustive list. I note also that, in a very few cases, self-

government agreements have been successfully negotiated with specific First Nations.

Hernando dc Solo. The Mystery- ofCapital: Why Capitalism Triumphs in the WestandFails Everywhere

£/se(New York: Basic Books, 2000) at 56.
First Nations LandManagement Ad. S.C. 1999. c. 24; First Nations Fiscal andStatistical Management

Act. S.C. 2005. c. 9; First Nations Commercial and Industrial Development Act. S.C. 2005. c. 53.

Sec e.g. Canada-Yukon Oil and Gas Accord Implementation Act. S.C. 1998. e. 5. as am. by Yukon Act.

S.C. 2002, c. 7.

Canada Privy Council Office, Smart Regulation; Report on Actions and Plans (Fall 2005 Update),
online:GovernmentofCanada-Regulation <luip://www.reglementation.gexa/docs/reporll/rupc.pdf>

at 4: "Smart Regulation involves a series of projects that strengthen the policies, processes, tools and

communities needed to sustain high levels of regulatory performance and facilitate continuous
improvement. Smart Regulation emphasizes... securing the conditions for an innovative and prosperous

economy."
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that apply to similar off-reserve projects do not apply on reserves for constitutional reasons.

All four federal Canadian political parties (Liberal, Conservative, New Democratic Party,

and Bloc Quebecois) decided to fast-track four legislatives initiatives, indudingFNOGMMA,

before the triggering ofthe 2005 General Election."

Somewhat similar to the European Union's (EU) principle ofsubsidiarity,12 the devolution

process in general is partly based upon the notion that individual First Nations are best suited

to implement measures for their particular circumstances. Furthermore, the new Act is a form

of distributive justice. After all. since the time of Plato it has been suggested that "equality

among unequals" may be inequitable and that differential treatment may be essential for real

equality.13 This article therefore examines the purpose and prospects of the new Act,

particularly us a legal instrument aimed at facilitating economic development on First Nation

land (Indian "reserves" as defined under the Indian Act14).

II. Non-Renewable Resource Exploitation under the IndianAct

In the non-Indian land context, the rights of mineral owners and surface owners depend

on the terms of the instrument of severance, which is "often a reservation or exception of

mineral rights on a sale ofland from one private person to another."15 In the context ofIndian

land, the instrument ofseverance is conjunctively contained in the following instruments: (1)

designation; and (2) the mineral permit/lease (which typically requires an ancillary surface

lease so that the owner ofthe minerals is legally able to enter upon the surface to work the

minerals and sever them from the ground).

Title to all Indian reserves is vested in the Crown for the use and benefit of the Indian

band for whom the reserves were set apart.1" Sections 37 to 41 ofthe Indian Act provide for

Allan Woods, "Panics agree to give four bills priority: MPs hope to pass legislation on home-heating
rebates" National Post (15 November 2005) A4.

See "Subsidiarity," online: Europa <hltp://europa.cu.int/abc/eurojargon/index_cn.htm>: "The
'subsidiarity principle' means that EU decisions must be taken as closely as possible to the citizen. In
other words, the Union does not lake action (except on matters for which it alone is responsible) unless
RU action is more effective than action taken at national, regional or local level." However, under the
principle ofproportionality, "Union action may not exceed "what is necessary to achieve the objectives

of the Union'": see "Proportionality," online: The European Constitution <htlp://www.europcan
constilulion.ic/tcrmsuscd.asp>.

Plato, Laws (Booh 1-6), trans, by Benjamin Jowetl, online: Greek Texts <hllp://www.greektcxts.eom/
I ibrary/Plato/)aws_(books_ 1 - 6)/cng/322.html> at 74-75: "To this the legislator should look-not to the
interests of tyrants one or more, or to the power of the people, but to justice always; which, as I was
saying, the distribution of natural equality among unequals in each case."
Supra note 2. s. 2( I).

Barry J. Barton, Canadian Law ofMining (Calgary: Canadian Institute of Resources Law, I993)at 54.
Indian Act. supra note 2. s. 2( I): "reserve (a) means a tract of land, the legal title to which is vested in
I Icr Majesty, that has been .•>cl apart by Her Majesty for the use and benellt ota band, and (b) except in
subsection 18(2). sections 20 to 25.28,36 to 38,42.44,46.48 to 51,58 to 60 and the regulations made
under any ofthose provisions, includes designated lands." Section I«(1) provides that: "Subject to this
Act. reserves are held by Her Majesty for the use and benefit ofthe respective bands for which they were
set apart, and subject to this Act and to the terms ofany treaty or surrender, the Governor in Council may

determine whether any purpose for which lands in a reserve are used or are to be used is for the use and
benefit of the band." While s. 36 or the Indian Act allows for reserves in which the title is not held by
the Crown, the DIAND regards s. 36 as of historical interest only: see the Indian and Northern Affairs
Canada (INAC). Lands Management Manual, online: INAC <http://www.ainc-inac.ge.ca/ps/
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surrenders and designations. Such lands may not be sold, leased, have their titles conveyed,

or have any interest in them granted until the lands have been surrendered to the Crown by

the relevant Indian band."

The term "designation" pertains to any surrender which is not absolute.ls Thus,

designations are typically used for the exploitation of non-renewable resources and in

situations where there is a reversionary interest in favour ofthe band. Once lands in an Indian

reserve are designated for oil and gas leasing, then the Minister of 1)1AND or a delegate is

generally empowered to lease the designated lands, in accordance with the terms of the

designation.'1' Further, s. 38(2) of the Indian Act states that "[a] band may, conditionally or

unconditionally, designate, by way of a surrender to 1 ler Majesty that is not absolute, any

right or interest ofthe band and its members in all or part ofa reserve, for the purpose of its

being leased or a right or interest therein being granted."20

In 1988, Parliament created a two-tiered system of surrenders when s. 2( 1) of the Indian

Act was amended to provide: "'designated lands' means a tract ofland or any interest therein

the legal title to which remains vested in Her Majesty and in which the band for whose use

and benefit it was set apart as a reserve has, otherwise than absolutely, released or

surrendered its rights or interests, whether before or al\er the coming into force of this

definition."21

The term "designated lands" was added to the Indian Act in order to reverse the finding

in Kamloops Indian Band v. British Columbia" that reserve lands surrendered solely for the

purpose of leasing no longer constitute lands within a reserve for taxation purposes. These

1988 amendments33 were referred to as the Kamloops Amendments by the Supreme Court

of Canada in St. Mary's Indian Band v. Cranbrook (City of).24

The Kamloops Amendments created a two-tier system of surrenders which was intended

to clarify the status ofreserve lands surrendered for lease primarily for purposes of taxation.

Surrenders for lease fall within the definition of designated lands, and surrenders for sale

remain beyond the definition of reserve. The broad phrase "otherwise than absolutely"25
allows for other limited forms of surrenders (such as a right of way) to be considered

designated land and yet ensures that other forms ofpermanent surrenders, be they conditional

or unconditional (such as an exchange or gift), remain beyond the notion of reserve land.

Thus, in order to designate their land for oil and gas leasing, an Indian Band must elicit an

affirmative result from its membership by way ofreferendum pursuant to s. 39 ofthe Indian

Act.

lts/lnim_e.html> at Directive 10-6.

Indian Act. supm note 2. s. 37( I).

Ibid. s. 2(1).

Ibid, s. S3< I).

Ibid., s. 38(2).

Ibid, s. 2(1) [emphasis aiklcil].

(1984), II D.L.R.(4th)226(H.C.C.A).

S.C. 1988, c. 23. s. I. rum R.S.C.1985 (4th Supp.).c. 17 \Ktii»loops Amendments].

[I997J2S.C.R.657.

Indian Act. supra note 2. s. 2( I).
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III. The Indian Oil and GasAct, Royalties, and Indian Moneys

Until 1977, the IOG RegulationsLb were made pursuant to the Indian Act. The need for

legislative change became apparent following the first global energy crisis in 1973, when oil

prices rose dramatically. Non-oil petroleum prices rose too since they were indexed in

relation to oil. On 20 December 1974, royal assent was given to the Indian OilandGas Act.11

The Act expressly applies to Indian lands (reserves) as defined by the Indian Act.2"

Unfortunately, the flexibility that the Act promised could not be implemented until 22 April

1977 when the 1977 IOG Regulations29 were promulgated and when s. 4 of the Act was

proclaimed in force. Since 22 April 1977, bands have had two broad choices in the

structuring of their oil and gas leases.

Under the IOG Act, royalties from oil and gas activities on Indian lands are to be paid to

Canada in trust for the relevant band:

Notwithstanding any term or condition in siny grant, lease, permit, licence or other disposition or any

provision in any regulation respecting oil or gas or both oil and gas or the terms and conditions of any

agreement respecting royalties in relation to oil or gas or both oil and gas, whether granted, issued, made or

entered into before or after December 20, 1974, but subject to subsection (2), all oil and gas obtained from

Indian lands after Apri 122,1977 is subject to the payment ofHer Majesty in right ofCanada, in trustfor the

Indian bands concerned, ofthe royalties prescribedfrom time to time by the regulations.30

Section 4(1) expressly stipulates that the royalties prescribed from time to time by the

regulations must be paid to the Crown in trust for the relevant band. Alternatively, a band

may choose to negotiate a special agreement pursuant to the IOG Act: "The Minister may,

with the approval of the council of the band concerned, enter into a special agreement with

any person for a reduction or an increase, or a variation in the basis ofcalculation ofroyalties

payable under subsection (1 )."31

Bands utilize the relative flexibility of special agreements as opposed to royalties

prescribed from time to time by the various IOG Regulations. Some of the reasons for this

preference were discussed in Parliament during the debates which preceded the then
proposed 1974 Act:

[The IOG Act] enables the Minister of Indian A Hairs and Northern Development, after first getting the

approval of the band concerned, to enter into special arrangements for reducing royalties where conditions

See Indian Oil and Gas Regulations. S.O.R./66-300, s. 16 \IOCi Regulations (1966)] pursuant to the
Indian Act. Minor amendments to these regulations were made in 1969 pursuant to S.O.R./69-482.
IOG Act, supra note 4.

Ibid., s. 2: '"Indian lands' means lands reserved for the Indians, including any interests therein.

surrendered in accordance with the Indian Act and includes any lands or interests in lands described in
any grant, lease, permit, licence or other disposition referred to in s. 5."

C.R.C. 1978. c. 963 [IOG Regulations (1977)].

IOG Act, supra note 4, s. 4 [emphasis added].

//«>/., s. 4(2).
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warrant that step. It provides that all oil and gas rights granted on Indian reserves may be subject to

legislation which is suited to the industry conditions of the day.32

Special agreements usually provide for the payment of a royalty, as well as other

pecuniary and non-pecuniary terms, which are acceptable to the band and the lessee. In any

event, the terms and conditions of an oil and/or gas lease on an Indian reserve require the

joint concurrence of the Band Council and the Executive Director of IOGC. The Crown,

through IOGC, acts in a dual capacity, as a lessor/proprietor and as a regulator. Its mandate

is to "fulfill the Crown's fiduciary and statutory obligations related to the management ofoil

and gas resources on First Nation lands, and to further First Nation initiatives to manage and

control their oil and gas resources."33

Generally speaking, in the Supreme Court of Canada decision Blueberry River Indian

Bandv. Canada (Department ofIndian Affairs and Northern Development),M the fiduciary

principle was extrapolated into a prudent person test35 concerning the particular issue of

surrendered mineral rights:

The matter comes down to this. The duty on the Crown as fiduciary was "that ofa man ofordinary prudence

in managing his own affairs." A reasonable person does not inadvertently give away a potentially valuable

asset which has already demonstrated earning potential. Nor does a reasonable person give away for no

consideration what it will cost him nothing to keep and which may one day possess value, however remote

the possibility.36

Further, in Wewaykum Indian Band v. Canada?1 the Supreme Court said that "ordinary

diligence must be used by the Crown to avoid invasion or destruction of the band's quasi-

property interest by an exploitative bargain with third parties or, indeed, exploitation by the

Crown itself."38

Concerning its stewardship of oil and gas resources on Indian reserves, Canada would

likely be held to the standard of ordinary diligence within the context of the IOG Act, the

IOG Regulations (1995), and the Indian Act. It is vitally important to note that this regime

involvesjoint decision making by Canada and the Band Council." In particular, the IOG Act

and the IOG Regulations (1995) recite the need for "approval of the Band Council" at least

House ofCommons Debates, Vol. 1 (21 October 1974) at 558 (Hon. Judd Buchanan (Minister ofIndian

Affairs and Northern Development)).
1NAC. "Indian Oil and Gas Canada," online: INAC <ritlp://w\vw.ainc-inac.gc.ca/ps/lts/iogc_ e.hlml>;

see also INAC. "Mission," online: INAC <http://www.ainc-iiiae.gc.ca/oil/visione.html>.

[ 1995) 4 S.C.R. 344 [Apsassin].

Ibid, at para. 102: "Secondly, the trial judge's inference from low value of the absence of a duly to

reserve the mineral from the 1948 transfer is suspect. If indeed the mineral rights had minimal sale value

in 1948, it does not follow that a prudent person would give them."

Ibid at para. KM [references omitted].

2002 SCC 79, |2(M)2| 4 S.C.R. 245.

Ibid, at para. 100, Hinnie J., explaining Ouerin v. Canada. | I9X4|2 S.C.R. 335, referring to Apsassin,

supra note 34.

IOG Act. supra note 4. s. 6( I): "The Minister, in administering, this Act, shall consult, on a continuing

basis, persons representative ofthe Indian bands most directly affected thereby."
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eleven times4" and recites nine discrete requirements for consultation by the Executive

Director with the Band Council.41

Under the IOG Act regime, the First Nation income from oil and gas activities on Indian

reserves is exempt from taxation because these moneys are deposited into the CRF42 and

therefore considered "public money" as defined in the Financial Administration Act:

"public money" means :ill money belonging to Canada received or collected by the Receiver General or any

other public officer in his official capacity or any person authorized to receive or collect such money, and

includes

(d) all money that is paid to or received or collected by a public officer under or pursuant to any Act, mist,

treaty, undertaking or contract, and is to be disbursed tor a purpose specified in or pursuant to that Act, trust,

treaty, undertaking or contract.4'

All public money is placed within the CRF, which is "the aggregate of all public moneys

that are on deposit at the credit of the Receiver General."44 The collection by IOGC of

moneys from oil and gas activities on Indian lands is a matter which concerns "Indian

moneys."45 But not all money is the same. Oil and gas royalties and bonuses pertaining to

petroleum exploitation rights on Indian reserves are characterized as capital moneys under

the Indian Act, requiring them to be handled in a special manner: "All Indian moneys derived

from the sale ofsurrendered lands or the sale ofcapital assets ofa band shall he deemed to

be capital moneys of the band and all Indian moneys other than capital moneys shall he

deemed to he revenue moneys of the band."46

Section 62 of the Indian Act defines revenue moneys in terms of what they are not, as

revenue moneys are deemed to be all Indian moneys other than capital moneys. More

importantly, capital moneys are more tightly controlled than revenue moneys (which are

characterized to include bonuses for seismic operations, surface rental from oil and gas

operations, right ofway and right ofentry compensation). Section 64 of the Indian Act sets

out a number of distinct purposes47 for the expenditure of the capital moneys, at the

Ibid. s. 4(2): IOG Regulations (IW5). supra note 4, ss. 10( I), 17(4). 20(6). 24( 11). 29, 36(2) 39(3)
42( 1), 50. 56( I).

IOG Regulations (I9V5). ibid. ss. 14(5), 2<H 1). 24(7). 24(8). 27(2Kb), 27(4), 33(6), 34( 1), 38(2), 40(2).

Financial Administration Act. supra note 3, s. 2.

Ibid.

Ibid.

Indian Act. supra note 2. s. 2: ""Indian moneys" means all moneys collected, received or held by Her

Majesty for Ihc use and benefit of Indians or bands."

Ibid., s. 62 [emphasis added]: s. 61(1): "Indian moneys shall be expended only for the benefit of the
Indians or bands for whose use and benefit in common the moneys are received or held, and subject to

this Act and to the terms ofany treaty or surrender, the Governor in Council may determine whether any

purpose for which Indian moneys are used or are to be used is for the use and benefit of the band"; s.

61(2): "Interest on Indian moneys held in the Consolidated Revenue Fund" shall be allowed at a rate to

be fixed from lime lo time by the Governor in Council."

In addition to distinct purposes, s. 64( I )(k), ibid., provides for "any other purpose that in the opinion of
the Minister is lor the benefit of the band."
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discretion ofthe Minister, providing that the Band Council consents.48 On the other hand, the

test for the expenditure of revenue moneys, with the consent of the band, is broad and

permissive.4'' Unilaterally, the Minister may direct expenditures out ofrevenue moneys for

certain purposes.50 Certain bands may be authorized to manage and expend revenue moneys,

a provision which is attractive for the purposes oFF-irst Nation self-governance.51

Consistent with the current regime, the Disposition Policy" of the IOGC is a guideline

approach currently used by that federal agency in evaluating and negotiating dispositions

(permits and leases) of oil and gas rights on surrendered or designated reserve lands. As a

public decision maker, the IOGC may not bind itself or fetter its discretion by making

general rules which apply to every case; each case must be decided on its own merits,

although the decision maker may establish guidelines or general policies which assist, but

do not determine, the decision-making process." Pursuant to that Policy, each disposition

must receive a fair return or fair market value. Furthermore, royalties and bonuses are treated

as capital moneys within the meaning of the Indian Act.

5.0 Fair Return: Each disposition must give a fair return. Fair return is a value that is within a range that

could reasonably be achieved in a competitive market, taking into account the criteria that are unique to the

exploration and development of oil and gas on reserve lands.

6.0 Indian Moneys: Pursuant to Section 62 ofthe Indian Act, all moneys derived from the sale ofoil and gas

rights arc capital moneys, for example, bonus and royalties. Other moneys are revenue, such as rents and

surface compensation. All such moneys are to be directed to I0GC.'
. 54

'* Without the consent of the band. s. 65 of the Indian Act, ibid, provides that the Minister has limited

discretion to pay from capital moneys: (a) compensation to an Indian for land expropriated for band

purposes; and (b) to protect the property of Indians in cases of emergency.

" huliun Act, ibid., s. 66(1): "With the consent of the council of a band, the Minister may authorize and

direct the expenditure of revenue moneys for any purpose that in the opinion of the Minister will

promote the general progress and welfare ofthe band or any member of the band."

-° Indian Act, ibid., s. 66(2): e.g. assisting the sick, disabled, aged, etc.; s. 66(3)(c): renovation ofpremises.

51 Ibid., s. 69:"(1) The Governor in Council may by order permit a band to control, manage and expend

in whole or in part its revenue moneys and may amend or revoke any such order. (2) The Governor in

Council may make regulations to give effect to subsection (1) and may declare therein the extent to

which this Act and the Financial Administration Ail shall not apply to a band to which an order made

under subsection (I) applies."

" INAC. "Disposition of Oil and Gas Rights Policy" (effective 22 September 20(11). online: 1NAC

<http://www.pgic-iogc.gc.ea/bins/conlent page.asp?eid-3-60> [Disposition Policy|.

" Maple Lodge Farms Ltd. \: Canada, |1982] 2 S.C.U. 2. ufl'g [I')S1] I l-.C. 500 (F.C.A) at 513

[references omitted]:

The Minister may validly and properly indicate the kind of considerations by which he will be

guided as a general rule in the exercise of his discretion, but he cannot fetter his discretion by

treating the guidelines as binding upon him and excluding other valid or relevant reasons for the

exercise of his discretion.

54 Disposition Policy, supra note 52.
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Under the Disposition Policy, IOGC collects as capital moneys, fair value for bonus55 and
royalty56 payments. The IOGC lease or permit is the principal disposition. Given the

existence ofcollateral agreements (for example, carried working interests,57 gross overriding
royalties,58 and lump sum payments), the IOGC requires that the oil companies involved in

a proposed deal execute an officer's certificate for disclosure "in writing [of] all agreements

collateral to a disposition in which additional consideration is given to the First Nation."59

Only particular types ofcollateral agreements at fair market value (employment and training,

road use, or contracting agreements with the First Nation), may be taken into account in the

evaluation of an offer.6" Once identified, the IOGC may agree to issue a lease if those

interests (the collateral agreements) are directed to a band-owned company.

Once the IOGC collects moneys from oil and gas activities on reserve, they are deposited

in the CRF and held in trust for the use and benefit ofthe relevant Indian band. For instance,

in Imperial Oil Resources Ltd. v. Canada (Minister of Indian Affairs and Northern

Development)? Isaac C.J. ofthe Federal Court of Appeal stated: "It is common ground that

the relationship of the Samson Crce Nation and the appellant is that of beneficiary and

trustee".63 This trust relationship is not at odds with the fiduciary relationship ofCanada to

Aboriginals. As stated by the Ontario Court ofAppeal in Waxman v. Jfavmo/j,63 dealing with

the doctrines of knowing receipt and knowing assistance:

[I]n this context there is no reason in principle to differentiate between the beneficiary ofa trust obligation

and the beneficiary ofa fiduciary obligation. Both are equal ly deserving ofthe protection ofequity as against

a third puny who knowingly assists in (he dishonest breach of that obligation or knowingly receives funds

paid in breach of it.6

A bonus is "a premium paid to a grantor or vendor and strictly is the cash consideration or down

payment, paid or agreed to be paid, for the execution ofan oil and gas lease": Carroll v. Bowen, 68 P.2d

773 at 775 (Okla. Sup. Ct. 1937).

The royalty interest generally is the interest retained by the landowner who has entered into an oil and

gas lease with the lessee oil company: Howard R. Williams* Charles J.Meyers, ManualofOil andGas

Terms: Annotated Manual ofLegal, Engineering, and Tax Words and Phrases, Updated and Revised

by Patrick II. Martin & Bruce M. Kramer, 10th ed. (New York: Matthew Bender, 1997) at 952.

A carried interest arises in a fannoul agreement which is an agreement by one who owns drilling rights

to assign all or a portion of those rights to another in return for drilling and testing on the property. It

creates a carried interest, an interest whose owner is carried by others as they pay to drill the well. One

party, as operator, advances all cosls of operation and is entitled to recoup these costs only out of

operational receipts. Hie carried party usually contributes all the land or the most valuable land to the

agreement. See Sinclair Canada Oil Co. v. Pacific Petroleums Ltd., [1969] S.C.R. 394.

An overriding royalty (orgross overriding royalty) is a term used to describe an interest carved (severed)

from the working interest (lessee's share) of an oil and gas lease (as opposed to the royalty due to the

lessor), free ofthe expenses ofdevelopment, operation, and production. See Bank ofMontreal v. Dyncx

Petroleum Ltd., 2002 SCC 7, [2002] 1 S.C.R. 146 at para. 2.

Disposition Policy, supra note 52 at s. 7.12.

/hid

[I998]234N.R.83(F.C.A.).

Ibid, at para. 7.

(2004). 44 B.L.R. (3d) 165 (Out. C.A.).

Ibid, at para. 549. See also ibid, at para. 548. referring to Paul Pcrell, "Inlermeddlers or Strangers lo the

Breach ofTrust or Fiduciary Duly" (1999) 21 Advocates' Q. 94. In F.rmineskin Indian Band; Samson

Indian Band, supra note 5 at para. 175, a majority ofthe Federal Court ofAppeal agreed with the trial

judge that the Crown has met all of its obligations as trustee of the royalties of the Samson and
Krmineskin First Nations.
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Once deposited into the CRF interest is credited upon the moneys in accordance with s.

61(2) and the Orders in Council,65 pending payout pursuant to the provisions of the Indian
Act.

Fiscally, oil and gas leases on Indian lands tend to be different than provincial Crown or

freehold leases.** Until 7 November 2003, the Income Tax Act"1 provided for a resource

allowance which effectively made Indian royalties deductible when calculating the

producer's income for income tax purposes. The resource allowance deduction was phased

out over a five-year period:6"

The resource allowance, which is being repealed under (he proposed regulatory changes, provides a

deduction to a taxpayer earning resource income in lieu ofa deduction for Crown royalties and mining taxes.

However, the resource allowance docs not reflect the actual Crown royalties and mining taxes borne by the

taxpayer. The purpose in repealing the resource allowance and providing a deduction for Crown royalties

and mining taxes is to recognize actual costs, thereby treating all resource projects in a comparable fashion.

As a result, investment decisions will be based more consistently on the underlying economics of each

project.69

However, the Indian Resource Council ofCanada (IRC)70 opposed the elimination ofthe

resource allowance, regarding it as an incentive to explore and develop Indian reserve

lands.71

P.C. 1969-1934. replaced by PC 19X1-3/255.

Stoney Tribal Council v. I'anCanmlian Petroleum, 1998 ABQU 286.218 A.R. 201 at para. 26: "Indian

gas royalties do not vary depending on the age of production.... lOCiC and Alberta have different

methods ofdealing with gas cost allowances lor royalties. In part, this prevents the Indian royalties from

being reduced below a certain level. The Indian royalty rate is much higher than other royalty rales."

R.S.C. 1985 (5th Supp.), c. 1, ss. 12( 1 )(o), 18( I )(m), as rep. by An Act to Amend the Income Tax Act

(Natural Resources), S.C. 2003, c. 28, ss. 1(2). 2(3), respectively (effective 7 November 2003); Income

Tax Regulations, C.R.C., c. 945, s. 1211, as rep. by Regulations Amending the Income Tax Regulations

(Natural Resources), S.O.R./2007-I9, s. 6 (effective I February 2007).

An Act to Amendlite Income Tax Act (Natural Resources), ibid.; Regulations Amending the Income Tax

Regulations (Natural Resources), ibid.

"Regulatory Impact Analysis Statement" in Regulations Amending the Income Tax Regulations (Natural

Resources). C. Gaz. 2006.1.2928.

Created in 1987 and incorporated in 1996 (Indian Resource Council Inc.) without share capital under

the Canada Husiness Corporations Act, R.S.C. 1985, c. C-44. The IRC is a "First Nation Political

Organization": DIAND, Year-end Reporting Handbook for First Nations. Tribal Councils and First

Nation Political Organizations (November 2003) online: INAC <http://www.ainc-inac.gc.ca/pr/pub/

yrh/yrh01_c.html>at3.

Proceedings oftheStanding Senate Committee on Banking, Trade andCommerce. Issue 29—Evidence

(30 October 2003) (Roy Fox, President and CEO. Indian Resources Council):

Historically, companies operating on Indian lands have been able to deduct against income the 25

per cent resource allowance, plus royalties paid on First Nations production. Royalties paid on

provincial Crown lands have not been deductible against income. This means that industry has

been able to achieve higher after-lax cash flows on Indian lands than on provincial lands. These

after-tax cash flows have been used to offset the additional costs ofdoing business on Indian lands.

These additional costs arise from the need to negotiate economic and social benefits with First

Nations; collaborating with First Nations on training and employment opportunities, and

contributing towards community economic and social development. In other words, the resource

allowance and the deducibility of royalties have provided industry with an added incentive to

operate on Indian lands.
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A. Referential Incorporation of Provincial Laws

Generally speaking, for almost 60 years, Canada has referentially incorporated provisions

from provincial oil and gas conservation and environmental law, as contractual terms in

federal oil and gas leases on reserves in the respective provinces. The reasons for this

referential incorporation practice appear to be driven by concerns for thrift and efficiency,

a desire to avoid duplication of governmental resources, and the political desire by both

levels of government to share the jurisdiction. For instance, the 1944 IOG Regulations

included a new section which required that a lessee comply, as a term of the lease, with the

Province ofAlberta regulations and legislation on oil and gas conservation, as well as orders

of the Conservation Board, should the Minister so direct.7"

While the wording of the relevant sections in the various JOG Regulations relating to

compliance with provincial legislation has changed from 1944, the role ofthe Alberta Energy

and Utilities Board (AEUB)73 and its predecessors has remained more or less the same, that

is, regulator of the oil and gas industry in the province, including vital aspects of regulation

on reserves. This relationship was commented upon in 1991 by the Auditor General of

Canada:

With respect 10 reliance on the ERCB, wefoundthat lOGCdidnol co-ordinate its monitoringpractices with

those ofthe Board. It did not assess the ERCB's monitoring plans and reports to determine whether its

coverage, methodology and results were adequate for IOGC purposes. 1OGC acknowledged that the vast

majority ol" wells in Alberta do not have an Indian band interest and therefore the ERCB's monitoring

objectives would have limited relevance to Indian oil and gas. We noted that it is lOGC's policy to

strengthen communications with the ERCB to their mutual benefit. 4

The current provision is found in s. 4(c)of the IOG Regulations (1995):

It is a condition ofevery contract that the operator will comply with

(a) the applicable provisions oflhc/m/i'«rMcr and any applicable orders and regulations made undcrlhat

Act;

Regulationsfor the I'mspectingfor amithe Disposal ofPetroleum and Natural Gas on Indian Resenvs

and Indian Lands, P.C. 5315 (13 July 1944). s. 81:

Where the Minister considers it in the interest ofconservation he may direct that the lessee shall

comply with any or all ofthe regulations ofthe Lieutenant Governor in Council of the Province

of Alberta heretofore or hereafter established under the authority of the Oil and Gas Wells Act,

1942, being Chapter 7 of the Statutes of Alberta, 1942, and any amendments thereto and any or

all ofthe orders ofthe Petroleum and Natural Gas Conservation Board constituted pursuant to the

Oil and Gas Resources Conservation Act being Chapter 1 ofthe Statutes ofAlberta, 1938 (second

session).

The Alberta Energy Resources Conservation Board (ERCB) and Alberta Public Utilities Board (PUB)

were amalgamated in 1996 to form the Alberta Energy Utilities Board (AEUB). Effective I January

2008, the AEUB was realigned into two sepurute regulatory bodies, the Energy Resources Conservation

Board (ERCB), which regulates the energy industry, and the Alberta Utilities Commission (AUC), whieh
regulates the utilities industry.

Office of the Auditor General of Canada (OAG). 1991 Report ofthe Auditor General ofCanada -

Chapter 14 - Department ofIndian Affairs andNorthern Development, online: OAG <http://www.oag-

brg.gc.ca/domino/reports.nsf/html/91 menu_e.html>, s. 14.127 [emphasis added].
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(b) these Regulations and any directions made pursuant thereto: and

(c) unless otherwise agreed to by the Minister and specified in the contract, all provincial laws

applicable to non-Indian lands that relate to the environment or to the exploration for, or

development, treatment, conservation or equitable production of. oil and gas and that are nol in

conflict with the Act or these Regulations. '

In particular, the holder ofan IOGC lease or permit is required to have a valid provincial

well licence before beginning drilling operations: "Before commencing any drilling

operations under a permit or lease, an operator shall submit to the band council and to the

Executive Director a copy of a well licence or other equivalent document issued by the

provincial authority responsible for issuing well licences.""'

For example, in the case ofan Indian reserve within Alberta, an operator under an IOGC

lease or permit requires a well licence issued pursuant to the Alberta Oil and Gas

Conservation Act?1 This obligation under an IOGC lease or permit requiring an Alberta well

licence effectively recognizes that the Alberta OGCA does not apply on its own (exproprio

vigore):

Subject to the terms ofany treaty and any other Act of Parliament, all laws ofgeneral application from time

to time in force in any province are applicable to and in respect of Indians in the province, except to the

extent that those laws are inconsistent with this Act or the First Nations Fiscal and Statistical Management

Act or with any order, rule, regulation or laws ofa band made under those Acts, and except to the extent that

those provincial laws make provision for any matter for which provision is made by or under this Act.

The constitutional doctrine of interjurisdiclional immunity, however, calls into question

the extent of provincial legislative authority on Indian reserves since s. 88 ofthe Indian Act,

above, only refers to Indians, not lands reserved for Indians. The legislative basis of

Supra nole 4, s. 4 [emphasis added).

Ibid., s. 11; s. 2 defines "operator" as "a person who is engaged in an activity related to the exploitation

ofoil or gas on Indian lands, including a person who is acting on behalf of. or as an employee or agent

of, a contract holder."

R.S.A. 200(1, c. O-6, s. 4 \OdCA]:

The purposes of this Act are

(a) to effect the conservation of, and to prevent the waste of, the oil and gas resources of

Alberta;

(b) to secure the observance of safe and efficient practices in the locating, spacing, drilling,

equipping, constructing, completing, reworking, testing, operating, maintenance, repair,

suspension and abandonment ofwells and facilities and in operations Cor the production ofoil

and gas;

(c) to provide for the economic, orderly and efficient development in the public interest ofthe

oil and gas resources of Alberta;

(d) to afford each owner the opportunity of obtaining the owner's share of the production of

oil or gas from any pool;

(e) to provide for the recording and the timely and useful dissemination of information

regarding the oil and gas resources of Alberta;

(0 to control pollution above, at or below the surface in the drilling ofwells and in operations

for the production ofoi 1 and gas and in other operations over w hich the Board hasjurisdiction.

Indian Act. supra note 2. s. 88.
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interjurisdictional immunity is s. 91(24) of the Constitution Act. 1867" which grants to

Parliament jurisdiction over "Indians, and Lands reserved for the Indians."80 Consequently,

many provincial laws will have no application at all on s. 91(24) lands unless s. 88 of the

Indian Act gives them effect as federal law. For example in R. v. Moms*1 a majority ofthe

Supreme Court of Canada determined that the appellants' right to hunt at night with an

illuminating device was protected under the North Saanich Treaty of 1852, and that the

prohibitions under the British Columbia Wildlife Ac?2 could not be incorporated under s. 88

of the federal Indian Act to be applicable to Aboriginals.1" The minority of the Court stated

that the impugned ban on night hunting with a firearm is valid provincial legislation."4

Accordingly, the applicability ofprovincial law on reserve is a difficult question because

s. 88 of the Indian Act may not include land, and since the distinction made by the courts

between activities and land-related matters is not straightforward. Therefore, the provision

in s. 4(c) of the IOG Regulations (1995) is a practical solution to a legal conundrum that is

not likely to be solved soon absent a legislative solution.

B. Surface Access under the Indian Oil and GasAct

The procedure for entry into Indian reserves, for oil and gas purposes, is laid down in the

IOG Act and IOG Regulations (1995).M A surface rights agreement is ancillary to the

arrangements with those awarded resource development rights. It is issued in the form

approved by the Executive Director ofIOGC.86 The IOG Regulations (1995) also provide for

the issuance ofa survey plan;87 the provision of"additional terms and conditions [if] agreed

to by the Executive Director, the band council, any band member in lawful possession and

the applicant";1"1 and the payment and periodic renegotiation of surface rent.** In the event

that negotiations for surface rights rent or compensation cannot be agreed upon, then s. 30

of the Regulations provides a mechanism for the Minister to determine the rent or

compensation.

The interdependence of subsurface and surface rights is illustrated in s. 28 of the IOG

Regulations (1995) by the permissive ability ofthe Executive Director after deciding to grant

a surface lease or right-of-way pursuant to s. 27(4), to "authorize the commencement of

(U.K.). 30 & 31 Viet., c. 3, reprinted in R.S.C. 1985. App. II, No. 5.

Ibid, s. 91(24).

2006 SCC 59, (2006] 2 S.C.R. 915.

S.B.C. 1982. c. 57.

Supra note 81 at para. 15.

ibid, at para. 90, McLachlin C.J.C., Uastarache and Fish JJ., dissenting [references omittcd|:

Under the doctrine of interjurisdictional immunity, valid provincial legislation is constitutionally

inapplicable to the extent that it intrudes or touches upon core federal legislative competence over

a particular matter. Thus, exclusive federal jurisdiction under s. 91 (24) protects "core Indianncss"

from provincial intrusion. Valid provincial legislation which docs not touch on "core Indianncss"

applies ex proprio vigttre. If a law docs go to "core Indianncss" the impugned provincial

legislation will not apply unless it is incorporated into federal law by s. 88 of the Indian Act.

I'klie v. Cold Lake Transmission Lid. (1979), [ 1980] 2 F.C. 369 (T. D) at para. 4.

IOG Regulations (I9V5). supra note 4, s. 27( I).

Ibid.s. 27(2Kc)(iii).

Ibid, s. 27(4).

Ibid., s. 27(6).
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surface operations prior to the issuance ofthe surface lease or right-of-way."90 Section 31 of

the Regulations provides a mechanism for surface rights so that an applicant may enter on

reserve land "to locate proposed facilities or conduct surveys or for any other purpose

necessary for the completion ofan application,"" providing that the applicant first obtain the

permission ofthe Band Council and any band member in lawful possession. The Regulations

also provide a mechanism in the event that an applicant for surface rights requests a right of

entry in advance of the granting of a surface lease.1'2

Provision is also made in s. 20 of the JOG Regulations (1995) for the conversion of

permits into a lease. In addition to the express provisions in the regulations concerning

surface access, there is a general provision which arguably complements the right ofa lessee

to enter upon the surface to work the minerals and sever them from the ground: "The holder

ofa lease may drill for, produce and treat oil and gas within the lease area, transport, market

or sell that oil or gas, and carry on such operations as are necessarily incidental thereto.'""

IOGC has a pro forma permit and lease instrument which provides that the conclusion of

a Surface Rights Agreement is a condition precedent to the lessee conducting any surface

operations. For instance:

4.01 This Lease docs not grant surface rights.

4.02 Prior to conducting any surface operations, including seismic operations, on the Lease Lands, the

Lessee shall first obtain all necessary surface rights in accordance with the Indian Oil and Cm

Regulations. 1995.

4.03 The Issuance I'ccs. initial considerations, annual rentals, right ofentry fees and entry fees specified

in the Term Sheet shall apply to the surface rights referred to in clause 4.02.

4.04 Compensation for use by Lessee of Band roads shall be negotiated with and paid to the Band.

Both an IOGC permit and lease make reference to a Surface Rights Agreement which may

be terminated by the Executive Director with the approval of the Band Council following

cessation of exploration and exploitation operations providing that the lessee or permittee

conducts reclamation and abandonment of the well or surface facility.115 Since an IOGC

permit and lease require an operator to have a valid provincial well licence, the relevant

provincial requirements concerning the abandonment ofany well that is no longer producing

(usually by pouring cement down the wellborc), removing all wellhead equipment, and

reclamation (returning the land as close to its original state as possible) apply.

/to</.s. 28.

Ibid., s. 31.

Ibid.s. 32(1).

Ibid., s. 23 [emphasis added].

IOGC pro forma lease in use as of 8 March 2005. A "first nation" means a "band" within the meaning

of the Indian Ad (see I'NOUMMl, supra note 1. s. 2).

IOG Regulations (1995), supra note 4, s. 29.
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C. Environmental Assessment under the Indian Oil and GasAct

Under the Canadian Environmental Assessment Act* an environmental assessment (EA)

ofa project is required before a federal authority exercises certain powers or performs certain

duties or functions in respect of a project.97 This includes instances where the federal

authority'"1 "has the administration of federal lands and sells, leases or otherwise disposes of

those lands or any interests in those lands ... for the purpose of enabling the project to be

carried out."The IOGC is the "federal authority" or "responsible authority"100 (RA)

concerning the environment assessment of oil and gas activities on Indian lands which as

mentioned above, are those Indian reserves defined by the Indian Act.

The proposed exercise of certain IOGC powers, duties, or functions, also requires an

EA.101 These IOGC powers, duties, or functions, pursuant to the 1OG Regulations (1995)

pertain to: Exploratory Licence,103 Surface Rights Lease,"13 Right ofEntry,"" Crude Bitumen

Lease,105 and amendment ofCrude Bitumen Permit or Lease.106 Therefore, the IOGC, as the

RA under the CEAA:

shall ensure that the EA is "conducted as early as is practicable in the planning

stages of the project and before irrevocable decisions are made,"""

determines "the scope of the project in relation to which an EA is to be

conducted,"1011

determines "the scope of the factors to be taken into consideration" in the EA,"W

for screenings, where it is "ofthe opinion that public participation in the screening

ofa project is appropriate in the circumstances— or where required by regulation,"

shall provide the public with notice and an opportunity to examine and comment

S.C. 1992.c.37|C'£VJ/l].

Ibid. s. 5( I).

Ibid, s. 11 provides llial the federal authority (i.e. IOGC) shall he referred to in this Act as the

"responsible authority" in relation to the project. Section 2( I) provides that "'federal authority' means

... (b) an agency of the Government of Canada or other body established by or pursuant to an Act of

Parliament that is ultimately accountable through a Minister of the Crown in right of Canada to

Parliament for the conduct of its affairs." The CEAA contemplates coordination of the environmental

assessment process. See Regulations Respecting the Coordination by federal Authorities of

Environmental Assessment Procedures and Requirements, S.O.R 797-181.

CEAA. ibid., s. 5( I Kc).

Ibid. s. 2(1).

Ibid. s. 5(2); CEAA Law List RcKnL»it»is. S.O.R./94-636.

IOO Regulations (IW5), supra note 4, s. 6(4).

Ibid., s. 27(4).

,()

//>/</., s. 39(1).

Ibid., s. 39(3).

CEAA. supra note 96. s. 11(1).

Ibid.s. 15(1 Ka).

Ibid., s. 16(3)(a).
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on the screening report and on any record that has been filed in the public
registry,"0

for comprehensive studies, (necessary for all projects or classes ofprojects set out

in the "comprehensive study list") ensure public consultation complies with

required procedures,'"

may, for screenings or comprehensive studies, co-operate with other jurisdictions

which have the responsibility or an authority to conduct an EA ofa project, when

there is juridisdictional overlap,"2

shall make a decision on the environmental effects of the project,"1

if it makes a decision that the project is unlikely to cause significant adverse

environmental effects, the RA shall ensure the implementation of the mitigation

measures that it considered in arriving at that decision,""1 and

shall design and implement a follow-up program for comprehensive studies and

panel reviews, and shall design and implement a follow-up program for screenings

if it considers such a program to be appropriate."5

The first phase of an EA is a self-directed assessment through either a screening or a

comprehensive study which are considered to be two tracks: "These tracks are considered

self-directed because the RA determines the scope of the EA, and directly conducts or

manages the EA process in compliance with the requirements of the Act."1"'

ifthe screening concludes Ihul further investigation is needed, or ifpublic concerns about the project warrant,

the RA refers the project to the Minister ofthe Environment fora referral to mediation ora panel review. In

the case ofa comprehensive study, the Minster determines whether the project can he referred back to the

RA for action or whether further investigation is required.

No matter which EA track is followed, the goal is to determine whether, after taking into account the

implementation ofany mitigation measures the RA considers appropriate, the project is likely to result in

significant adverse environmental effects. Only those environmental effects as defined in the Act are

considered in the determination, which must be supported by objecli\e reasoning, based on scientific,

technical, and other relevant information.

Ibid.s. 18(3).

Ibid, ss. 21(1), 5S( I )(i) comply with the public participation procedures in ss. 22(1), 21.2.

Ibid. s. 12(4).

«>/(/.. ss. 20(1). 37(1).

Ibid. ss. 20(2). 37(2.2).

Ibid. s. 38.

Canadian Environmental Assessment Agency (CEAA), The Canadian Environmental Assessment Act:

Responsible Authority j Guide (Hull, Que.: CEAA, 1994) at 15.

Ibid at 16.
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IV. Negotiations with First Nations Leading to the

FirstNations Oil and GasMoneysManagementAct

Negotiations concerning the First Nations Oil and Gas Management Pilot Project

Initiative^'* began in 1995 including Canada and each ofthe five original Pilot First Nations:

Blood (Kainaiwa), White Bear, Siksika, Dene Tha\ and Horse Lake"9 (the latter two

subsequently withdrew from the Pilot Project). On 1 April 1998, each pilot First Nation

executed an agreement with Canada, the twice amended Enhanced Co-Management

Agreement,™ setting three stages leading to the goal of full management and control of First

Nation oil and gas resources on Indian land. The ECA included provisions for capacity

development:

The M inister agrees, subject to appropriations from the Parliament ofCanada, to provide funding to the First

Nation to carry out their obligations set out under this Agreement. The funding will be provided to the First

Nation pursuant to a funding arrangement between the Minister and the First Nation."

Costs associated with training needs, as identified by the parties to this Agreement, will be an element in the

overall funding for the First Nation pursuant to subsection 5.1.'21

The ECA originally contemplated possible conclusion by the parties of an Agreement in

Principle(AIP,orAlPon Full Management and Control, or 2.3.3 Agreement) during the first

period ofthe ECA (I April 1998 - 31 March 2001): "The parties have agreed in principle to

the terms of legislation providing forfull management and control of oil and gas resources

and have completed drafting instructions for the proposed legislation."122

Each pilot band received operational funding, most of which was paid pursuant to an

activity-based formula established by IOGC in relation to the oil and gas activity on each

pilot band's reserve. The remainder was paid to each pilot band for community consultation,

training, and costs incurred in attending meetings.

The ECA was followed by the first Transition Agreement,,'" A new one-year Transition

Agreement took effect on 1 April 2006 for the purpose of completing the transition of the

' '* Memorandum ofUnderstanding, I 'WS, [unpublished, archived at DIAND]; for more information, see

online: INAC <http://www.pgic-iogc.gc.ca/bins/contcxt_page.asp?cid=2-468lang= I > [Pilot Project].

''" The latter two did not fulfill conditions ofparticipation. 1 knee the remaining three participants are the

Blood (Kainaiwa). White Bear, and Siksika First Nations.

i:° [Unpublished, archived at DIAND] [ECA].

'"' Ibid., s. S.I, 9.3, respectively. Section 11.1 provides that "[o]perations carried out pursuant to this

Agreement will be monitored by IOGC, in cooperation with the First Nation ..." and goes on to

incorporate the Enhanced Co-Management Guidelines which are attached to the ECA as Schedule A,

which includes the provision that: "The First Nations Oil and Gas Pilot Project First Nations, for this

module, will undertake the following responsibilities: Control ling and managing developmental training

funding provided to enhance the capacity and knowledge of First Nation administrative staff in

associated areas through the attendance training courses provided by industry, IOGC, or educational

institutes."

'" Ibid., s. 2.3.3 [emphasis added].

'■' [Unpublished, archived at D1AND|.
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three pilot First Nations' management and regulatory functions into the FNOGMMA. Thus

for over a decade, DIAND and interested pilot First Nations have participated in discussions

and negotiations concerning the drafting ofBill C-54 (the proposed FNOGMMA)}2* During

this process of stakeholder involvement, which the Americans call "regulatory

negotiation,"125 DIAND regularly provided funding to the proponent First Nations for

independent legal advice.

The need for sectoral self-government legislation over First Nations1 oil and gas

management and related moneys was accentuated, if not accelerated, by the enactment in

1999 of the First Nations Land Management Act.'26 The FNLMA substantially codifies a

1996 Framework Agreement}21 and enables the transfer ofreserve land management by the

Crown in Right of Canada to a First Nation acceding to that regime, a process that follows

bilateral negotiations and the development by the First Nation ofa land code. The land code

is a governance instrument requiring the approval by a majority of 25 percent of the First

Nation's eligible voting members.12* Powers under the land code, Framework Agreement,

and the FNLMA include the ability to:

(a) exercise the powers, rights and privileges of an owner in relation to that land;

(b) grant interests in and licences in relation to that land;

(c) manage the natural resources of that land; and

(d) receive and use all moneys acquired by or on behalf of the first nation under its land code. "

However, s. 39( I) of the FNLMA provides that the IOG Act will continue to apply with

respect to: (a) "land that was subject to that Act on the coming into force ofthe land code"

of the relevant First Nation; and (b) "an interest in first nation land that is granted to Her

Majesty for the exploitation of oil and gas pursuant to a land code."13" This situation would

ultimately be addressed by s. 55 ofthe FNOGMMA which provides that the FNLMA and IOG

Act "do not apply in relation to oil and gas exploration or exploitation in a first nation's

managed area as of the first nation's transfer date131 accession to the management regime.

Extensive and spirited negotiations led to the enactment ofthe FNOGMMA, negotiations

which took place against the backdrop of far-reaching and complex litigation between

various First Nations and Canada over oil and gas resource management and regulation on

Indian reserves. Generally speaking, oil and gas resource management and regulation on non-

Indian Crown land and freehold land is rather complicated. Given the melange ofdeveloping

24 An Act to providefirst nations with the option ofmanaging andregulating oil andgas exploration and

exploitation andofreceiving moneys otherwise heldfor them by Canada. I st Sess., 38th Parl., 2005 (as

passed by the House ofCommons 25 November 2005).

125 To a very real extent the broad stakeholder involvement and public participation activities that agencies

now engage in for virtually every rule or major policy is a result ofthe success ofregulatory negotiation

(or "reg neg") and is its direct offspring: see Philip J. 1 Inner, "In Search of Goldilocks: Democracy.

Participation, and Government" (2002) 101'enn. St. linvtl. L. Rev. 113 at 131.

'* S.C. 1999, c. 24 [FNLMA ].

27 [Unpublished, archived at DIAND|.

;s FNLMA. supra note 126, s. 12(2).

* Ibid.s. 18(1).

M /Wrf, s. 39(1)

Supra note l,s. 55.
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Aboriginal law doctrine with established precepts ofenergy law, litigation issues over oil and

gas resource management and regulation on Indian reserves may sometimes seem to be more

complicated than on non-reserve land. It is somewhat ironic that the FNOGMMA was

enacted in November 2005 within a couple ofdays of the trial decision concerning the first

two phases ofSamson Indian Band,1*2 which had involved 370 days over the course ofnearly

five years to present at trial. In the massive trial decision, Teitelbaum J. said:

1 agree that ihc Crown is a Irustcc insofar as the Indian moneys al issue in Ihis action arc concerned, and thai

those moneys arc trust funds. Even if the Crown had not admitted the obvious. I would have, in any event,

found it to be a trustee.

Because I have found the Crown to be a trustee for Indian moneys and that it may rely on the money

management provisions ofthe Indian Act to carry out its duties as a trustee, that leads to the conclusion that

there can be no unjust enrichment claim.

Thus, even if 1 am wrong on the enrichment and deprivation elements, the plaintiffs' unjust enrichment claim

still fails because valid legislation requires the Crown to deposit the Indian moneys into the CRF pay interest

thereon, pursuant to the Orders-in-Council.133

In Buffalo, the Samson Cree Nation argued that the Supreme Court ofCanada decision in

R. v. Sparrow"* laid the foundation for the right to self-government over its land and

resources. But in that case, Dickson C.J.C. (as he then was) and La Forest J. identified

limitations upon constitutional rights, particularly. Aboriginal rights in s. 35(1) of the

Constitution Act, I982.m He set out three questions that must be asked in determining

whether there has been a primafacie infringement: (1) Is the limitation unreasonable? (2)

Does the regulation impose undue hardship? (3) Does the regulation deny to the holders of

the right their preferred means of exercising that right?136 In Buffalo, Teitelbaum J.

considered Sparrow and opined that "ifthe money management provisions ofthe Indian Act

constitute a limitation, they are not unreasonable.""7 On the second question he opined that

that the moneys regulation did not impose undue hardship finding that the "evidence clearly

established that Samson has been able to access its capital moneys, and make withdrawals

and expenditures.""" On the third question, Teitelbaum J. found conflicting objectives, that

"the evidence did not show how Samson preferred to manage the money, beyond the

Supra note 5. The decisions concerned two phases (General and Historical; Money Management) of a

multi-phase action and the Court found for the defendant Canada. Pending a possible appeal to the

Supreme Court ofCanada, the other phases remained to be tried: Oil and Gas; Other Oil and Cias Issues

(plaintiffs call it the Tax Issue; the Crown refers to it as the Regulated Price Regime Issue); and
Programs and Services (including Per Capita Distribution Issue).

Supra note 5 at paras. 653, 710, 726, respectively.

(1990) I S.C.R. 1075 [Sparrow].

Being Schedule !»to the Canada Ail 19S2 (U.K.), 198, c. 11.

Sparrow, supra note 134 at para. 70.

Samson Indian Hand, supra note 5 at para. 770.

Ibid, al para. 772.
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confines ofthis lawsuit, wherein they rely on the experts to argue for what the Crown should

have done."139

Another significant case was decided during this long period of negotiation leading to

enactment ofthe FNOGMMA. In Stoney Tribal Council v. PanCanadian Petroleum /,/</.,wn

a natural gas producer on the Stoney Indian Reserve was found liable to the plaintiffs

(Bearspaw,Chiniki,and Wesley Bands) for the improperdeductionofTOPGAS(takcorpay

gas) and OMAC (operating, marketing, and administrative charges). However, the Alberta

Court of Appeal limited the award to six years worth of damages under the applicable

provincial limitations law. Although not free from difficulty as to the basis of the decision,

the result vexed the oil and gas industry which had long been used to the propriety of those

deductions on non-Indian Crown land and freehold in Alberta.141 Pursuant to a

comprehensive action in the Federal Court respecting treaty and Aboriginal rights.14" and

relying upon the decision in Stoney Tribal Council, the same Bands brought motions for

summaryjudgment averring that Canada is responsible for damages for the preceding years

(January 1982 to 3 May 1987) and that Canada failed to meet the standard ofcare applicable

to a fiduciary or statutory trustee in the stewardship of the plaintiffs royalties. Thus in

BearspawBand, the Court found that the issues were appropriate for summary determination

in that there would be no genuine issue left for trial.14' However, the Court also found that

neither party put its best foot forward, as each side chose to self-limit to one affiant.

Consequently, Gibson J. dismissed the motions for summaryjudgment with leave to re-apply

based on the materials before the Court as supplemented by further evidence. That order was

set aside by the Federal Court of Appeal and the motion was adjourned until the parties

submitted further and better evidence.

Prior to royal assent on 28 November 2005, the purpose of Bill C-54 (the proposed

FNOGMMA) was summarized during debates in the Senate of Canada:

The goal of this bill is twofold. First, it will provide a comprehensive framework for First Nations to obtain

the complete management and control over oil and gas resources on their reserve lands.

Second, it will eive First Nations the option to obtain the complete management and control over monies

currently held by Canada on their behalf, otherwise known as Indian monies.

Ibid, at para. 773.

2000 ABCA 209, 261 A.R. 2X9. var'g 1998 ABQU 286. 218 A.R. 201 [Stoney Trihtil Council].

For further discussion of Sloney Tribal Council, see Mungo Hardwicke-Brown el til.. "Recent

Developments of Interest to Oil and (ias Lawyers" (2002) 40 Alta. L. Rev. 215 at 25.1: Nigel Bankcs

& L. Douglas Rae. "Recent Cases on the Calculation of Royalties on First Nations' Lands" (2000) .IX

Alta. L. Rev. 258 at 281.

Bearspaw Band v. Canada. 2005 FC 4.15. rev'd 2007 FCA 39. 361 N.R. 230 [Bearspaw Hand).

Ibid, at para. 55.

Debates ofthe Senate (Hansard). 1st Sess.. 38th Parl.. Vol. 142. Issue 97 (22 November 2005) (Hon.

Rod A. A. Zimmer). moving for second reading of Hill C-54.
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The Act was officially described as "a key step in building stronger and more self-reliant

communities," one that "creates a comprehensive regime that will enable participating First

Nations to take full control of oil and gas development on their reserve lands."145

V. ACCESSION TO THE OIL AND GAS MANAGEMENT REGIME

The new Act was proclaimed in force on I April 2006.'46 A number ofsteps must be taken

in order to implement the comprehensive oil and gas management and moneys regimes. In

order to begin the process ofaccession to the oil and gas management and moneys regimes,

the council of an Indian reserve anywhere in Canada (except in the Yukon147) may submit

a written resolution to the Minister respectively requesting accession to those regimes.148

Under the FNOGMMA, a qualified discretionary power has been granted by Parliament to

the Governor in Council, to issue an order transferring the First Nation into the FNOGMMA

oil and gas management regime.149 Likewise, a qualified discretionary power has been

granted by Parliament to the Minister to issue a Ministerial Order transferring the First

Nation into the FNOGMMA moneys regime.150

However, certain principal instruments are either required or contemplated before those

discretionary decisions may be taken, and before a First Nation may accede to the oil and gas

management and moneys regimes. These implementation instruments are distinct from the

regulations that may be promulgated by Canada. They include:

First Nation Oil and Gas Code, s. 10( 1);

First Nation Financial Codefor Oil and Gas Moneys, s. 10(2);

First Nation Oil and Gas Laws, s. 35;

First Nation Financial Codefor Indian Moneys Receivedfrom Canada, s. 11;

First Nation Agreement with Provincefor Enforcement ofFirst Nation Oil and Gas

Laws (a non-mandatory Provincial Agreement), s. 43;

Canada - First Nation Transfer Agreement (oil and gas management), s. 15;

Canada - First Nation Payment Agreement (moneys), s. 16; and

First Nation Trust Agreement (non-mandatory), s. 10(2)(a).ISI

INAC, News Release/Communique, 2-02745. "Creating Sclf-Rclianl Communities - First Nations Oil

and Gas and Moneys Management Act Receives Royal Assent" (28 November 2005), online: INAC

<http://w\v\v.ainc_inac.gc.ca/nr/prs/s-d2OO5/2-O2745_c.hlml>.

FNOGMMA, supra note I.

Ibid, s. 4: "This Act does not apply in respect of reserve lands in the Yukon or in respect of frontier

lands within the meaning of the Canada Petroleum Resources Act."

Ibid., s. 6: council resolution on oil and gas; s. 7: council resolution on moneys.

Ibid., s. 22.

Ibid, s. 29.

All sections pursuant to FNOGMMA. supra note 1.
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Once a First Nation has prepared as. 10(1) Oil and Gas Code and a s. 10(2) Financial

Code for Oil and Gas Moneys, then the First Nation and the Minister of DlAND may

conclude a Transfer Agreement setting out arrangements for the transfer to the First Nation

ofthe management and regulation ofoil and gas: "After a first nation has prepared the codes

referred to in section 10, the Minister and the first nation may conclude a transfer agreement

setting out arrangements for the transfer to the first nation ofthe management and regulation

of oil and gas."1" The Transfer Agreement is a penultimate step before a First Nation may

accede to the FNOGMMA oil and gas management regime. For instance, D1AND officials

and the pilot bands might seek to develop professional and institutional capacity, goals

generally seen by the D1AND as both an important sectoral self-government option and a

measurable outcome.153 Likewise, once a First Nation has prepared a s. 11 Financial Code

for Indian Moneys Receivedfrom Canada, then the First Nation and the Minister ofDIAND

may conclude a s. 16 Payment Agreement setting out arrangements for the payment of

moneys to the First Nation.

After the oil and gas Transfer Agreement has been concluded, and after the Payment

Agreement has been concluded, then the First Nation may conduct a vote among its

membership15"1 seeking its approval on whether to accede to the oil and gas management

regime, the moneys regime, or both regimes.155 The purpose of the vote is to seek approval

on the ratification of the oil and gas code and the financial code referred to in section 10 and the approval

of the transfer to the first nation of the management and regulation of oil and gas exploration and

exploitation.

on the ratification ofihc financial code referred to in section 11 and the approval of the payment ofmoneys

to the first nation in accordance with the code.

A qualified discretionary power has been granted by Parliament to the Governor in

Council to issue an Order in Council transferring the First Nation from the current IOG Act

regime into the FNOGMMA oil and gas management regime.157 In other words, thediscretion

ofthe Governor in Council may only be exercised following the preparation ofa s. 10( 1) Oil

and Gas Code; a s. 10(2) Financial Codefor Oil and Gas Moneys; the making under s. 35

of First Nation laws on exploration and exploitation; the conclusion ofa TransferAgreement;

and an affirmative vote by the First Nation's eligible voters. Then the Governor in Council

may exercise her discretion with the issuance an Order in Council to add the First Nation's

152 /torf.,s. IS.

"' Sec D\AND, Departmental Resulls-lwsedManagement andAccountability Framework (DRMAI-) and

Departmental Risk-Based Audit Framework (DRBAF) (I February 2006). online: INAC <htlp://www.

ainc-inac.gc.ca/pr/pub/rmaf/drm c.pdf> at 91.

IM The vote must be conducted in accordance with the Regulations promulgated pursuant to s. 62(a) ofthe

FNOGMMA. supra note I. The Act identifies who is an eligible voter (s. 20) and the threshold of the

majority vole required (s. 21).

155 Ibid. s. 19.

"* Ibid. ss. 17,18, respectively.

'" Ibid., s. 22( I). The transfer date is when the Governor in Council exercises her discretion pursuant to

ss. 2,22 and decides to issue an Order to add the First Nation's name to Schedule I of the Act.
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name to Schedule I ofthe Act. This final step transfers authority to the First Nation over the

management and regulation of oil and gas exploration and exploitation in all or part of its

reserve lands (the managed area). Likewise, a qualified discretionary power, discussed

below, has been granted by Parliament to the Minister, to issue a Ministerial Order,

transferring the First Nation from the current Indian moneys regime (under the Indian Act

and Financial Administration Act) into the FNOGMMA moneys regime. The Act provides

for the promulgation of Voting Regulations'™ to ascertain the informed consent of the

membership for entering into the two respective regimes.

A. Prerequisites ok the Transfer Agreement

In order to begin the accession to the oil and gas management and moneys regimes, the

council of a First Nation must, pursuant to ss. 6-7 of the FNOGMMA, submit written

resolutions to the Minister requesting accession to those respective regimes. For oil and gas

management, the FNOGMMA requires that a First Nation must prepare, pursuant to s. 10( 1)

an Oil and Gas Code, and pursuant to s. 10(2) a Financial Codefor Oil and Gas Moneys.

Once these Codes are prepared then the First Nation and the Minister may conclude,

pursuant to s. 15 ofthe FNOGMMA, a "transfer agreement setting out arrangements for the

transfer to the first nation of the management and regulation of oil and gas."15' The oil and

gas exploration and exploitation law-making powers ofa First Nation, which are discussed

below, are subject to the requirements of its Oil and Gas Code:

Before :i vote is conducted on a transfer requested under section 6. a first nation shall prepare an oil and gas

code that

(a) prescribes the procedure to he followed by the council of(lie first nation in the making, amendment

and publication of oil ami gas laws;

(h) provides for the accountability of the council to first nation members lor the management and

regulation of oil and gas exploration and exploitation;

(c) establishes procedures for disclosing and addressing conflicts ofinterest ofmembers ofthe council

and employees of the first nation in the management and regulation of oil and gas exploration and

exploitation;

(d) if the first nation shares a reserve with another first nation, provides for the coordination of the

management and regulation of oil and gas exploration and exploitation by the two first nations; and

(e) provides for the amendment of the code by the first nation."0

Similarly, the powers to collect oil and gas moneys from contract holders, which are

discussed below, are subject to the requirements ofthe First Nation's Financial Code/or Oil

and Gas Moneys:

Before a vote is conducted on a transfer requested under section 6. a first nation shall prepare a financial code

that

I'irst Nations Oil and Gas and Moneys Management Voting Regulations. S.O.R./2006-0254. See also

I'SOGMMA. ibid. s. 62(a) [VotingRegulations).

F\OG.\fMA,ihid.s.\S.

//>«/.. s. 10(1).
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(a) specifies the mode of holding oil and gas moneys, cither by their deposit in un account with a

financial institution or their payment to a trust of which the first nation is settlor and sole beneficiary,

and prescribing the conditions governing subsequent changes from one mode to the other;

(b) provides for (he manner ofcollccling oil und gas moneys and the manner ofexpending moneys held

in the account or received by the first nation from the trust;

(c) provides for the accountability ofthe council to first nation members lor the management ofoil and

gas moneys;

(d) establishes procedures for disclosing and addressing conliicts of interest of members ofthe council

and employees of the first nation in the expenditure of those moneys; and

(c) provides for the amendment of the code by the first nation.161

These Codes are akin to primary legislation, establishing management and accountability

limits imposed by the First Nation on the oil and gas exploration and exploitation law-

making powers ofthe First Nation Council, which are akin to secondary legislation. When

a First Nation accedes to either ofthe two FNOGMMA regimes, it acquires legal capacity to

perform its duties and hold property.162 If a trust is not established to hold oil and gas

moneys,161 the council of a First Nation must maintain books and accounts, and audited

financial statements must be prepared in accordance with generally accepted accounting

principles of the Canadian Institute of Chartered Accountants."14 Otherwise this obligation

rests with the trustees.165 Similar management and accountability limits are imposed by the

First Nation upon its representatives pursuant to the s. 11 Financial Code for Moneys

Receivedfrom Canada, although no law-making powers are afforded to the First Nation

under that distinctFNOGMMA regime. In addition to these accountability related provisions,

the Act provides transparency by requiring that the audited tlnancial statements from both

regimes be made available to First Nations members within four months alter the end of the

fiscal year.166

Once the Transfer Agreement has been concluded and when the Payment Agreement has

been concluded, the First Nation may conduct a vote among its membership1"7 seeking their

approval on whether to accede to one of the respective regimes or to both of them.16" A

qualified discretionary power has been granted by Parliament to the Governor in Council, to

issue an Order in Council transferring the First Nation from the current IOG Act regime into

the FNOGMMA oil and gas management regime:

The Governor in Council may, by order, add a first nation's name to Schedule 1 following

/&</., s. 10(2).

Ibid, s. 46: "A first nation named in Schedule I or 2 has the legal capacity necessary to exercise its

powers and perform its duties and functions under this Act and. in particular, may acquire and hold

property, real or personal and movcablc or immoveable. enter into agreements and be a party to legal

proceedings."

Ibid, s. 2( I): "'oil and gas moneys' means moneys derived from oil or gas exploration or exploitation

within the managed area of a first nation after the first nation's transfer date, and includes fines

recovered for offences under oil and gas laws."

/«</.. ss. 48(a). 50(1)

Ibid, s. 50(2).

The vote must be conducted in accordance with the Regulations promulgated pursuant to s. 62(a). The

Act identifies who is an eligible voter (s. 20) and the threshold of the majority vote required (s. 21).

FNOGMMA. supra note l.s. 19.
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(a)an affirmative vote by the first nation'seligible voters on the ratification ofihecodes prepared under

section 10 and the approval ofthe transfer ofthe management and regulation ofoil and gas exploration

and exploitation to that first nation; and

(b) the making of laws by the council under paragraphs 35( I Ma) to (d).1

If these prerequisites are met, then the Governor in Council may exercise her discretion

with the issuance ofan Order in Council to add the First Nation's name to Schedule I ofthe

Act. This final step transfers authority to the First Nation over the management and regulation

ofoil and gas exploration and exploitation in all or part of its reserve lands (the Managed

Area).

B. Ownership Rights, Law Making Powers, and Responsibilities

Accession of a First Nation to the FNOGMMA oil and gas management regime will not

affect the title of the Crown in Right of Canada to the land in the managed area. However,

the rights of Canada and the First Nation that currently exist will be altered once a First

Nation opts into the FNOGMMA oil and gas management regime. The First Nation will be

invested with rights ofan owner with the power to sell rights, to explore for, and exploit oil

and gas on the First Nation Lands. For instance:

For greater certainty,

(a) Her Majesty's title to lands in a managed area is not affected by this Act;

(b) lands in a managed area continue to be set apart by Her Majesty for the use and benefit of the first

nation for which (hey were set apart;

(c) lands in a managed area continue to be lands reserved for the Indians within the meaning of Class

24 of section 91 ofthe Constitution Act. 1867;

(d) this Act does not affect the ability of a first nation to participate in and benefit from any federal

government program; and

(e) nothing in this Act shall be construed so as to abrogate or derogate from the protection provided for

existing aboriginal or treaty rights of the aboriginal peoples of Canada by the recognition and

affirmation of those rights in section 35 ofthe Constitution Act. I982.'10

Although Crown title to lands in a managed area is not affected by the FNOGMMA, the

rights ofproperty in the oil and gas will be affected to the extent that Canada will no longer

Ibid, s. 22(1).

Ibid, s. 3. The Standing Senate Committee on Aboriginal Peoples noted (hat over the last number of

years, a variety ofnon-derogation clauses have appeared in federal legislation, creating uncertainly and

concern for Aboriginal peoples that needs to be resolved. The Committee strongly recommends that a

thorough study ofnon-derogation clauses be completed by the Senate Standing Committee on Legal and

Constitutional Affairs as soon as possible but no later than 30 June 2006: Debates of the Senate

(Hansard). 1st Sess., 38th Parl. (24 November 2005) at 2187 (Hon. Nick Ci. Sibbeston).
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be granting oil and gas interests, nor will it be liable for any interests that are granted. Once

a First Nation accedes to the FNOGMMA oil and gas management regime, it will no longer

have the limited rights formerly ascribed to it as a beneficiary under an IOG Act lease. A

First Nation will have all the indicia of title and the extensive ability to directly alienate the

property in the oil and gas. After all, property is a legally protected expectation of "being

able to draw such or such an advantage from the thing [in question], according to the nature

of the case."171 This bundle of rights include the right to exclude, the right to possess, the

right to use, the right to dispose of the property, the right to manage the property, and the

right to derive income. Accordingly, the rights acquired by a First Nation coincide with the

acquisition of the responsibility for stewardship of their oil and gas resources.

The Crown's remaining interest, like the new interest of the First Nation, is a matter

involving correlative rights. Most likely, the effect ofthe FNOGMMA will be similar to the

FNLMAxn as enunciated in Many Guns v. Siksika Nation Tribal Administration.m In that

case, a fire truck belonging to the Siksika National Tribal Administration struck and killed

the plaintiffs horse. While the Administration was ultimately found negligent by failing to

install a Texas gate, it had unsuccessfully argued that it was stalutorily exempt from liability

for any such negligence, as the Siksika Nation had not yet approved a land management code

pursuant to the FNLMA:

The Defendant submitted that the Crown, meaning either the Minister or the federal government, was the

entity that held the legal title to the Siksika Reserve and made the decisions concerning legal dispositions

of the Siksika Reserve lands. The Defendant submitted that the federal Crown should have been named as

Defendant.

Notwithstanding the holding of legal title by the Crown and the legislative provisions giving the Crown the

authority to make legal dispositions of Indian Reserve land. First Nations have a separate legal interest in

Indian Reserve land over which they may exercise control. This interest arises independently of the

provisions of the Indian Act.

Therefore, a First Nation under the FNOGMMA oil and gas management regime will have

both a discrete legal interest in and extensive power over their oil and gas resources. A

'" Jeremy Benlham, The TheoryofLegislation, trans, by Richard IlildTrclh (Bombay: N.M. Tripathi, 1975)

at 68.

172 Supra note 126.

175 2003 ABPC 164,341 A.R. 140.

Ibid at paras. 71, 75, respectively.174
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conjunctive reading of oil and gas175 and exploitation17'' indicates authority over oil sands

activity, co-generation,177 coal bed methane, as well as refinery operation. These value-added

activities are widely defined in the FNOGMMA in contrast to the lOGAct, which does not

define exploitation. For instance, the legislation would likely apply to the storage of oil and

gas in tanks (including refineries) for retail or personal use on reserve, providing that the

First Nation Oil and Gas Laws regarding the conservation ofoil and gas are not in "conflict

with or be inconsistent with the laws ofthe province applicable to oil and gas exploration and

exploitation"17* as required by s. 39 ofthe FNOGMMA. However, because oil sands activity

(other than steam assisted gravity drainage, which permits extraction ofbitumen from a well)

is a massive industrial undertaking, it is expected that a First Nation will not seek to regulate

that activity under the FNOGMMA, but rather by the new First Nations Commercial and

IndustrialDevelopmentAc/179 which provides for the establishment ofappropriate regulatory

regimes to facilitate economic development on First Nations lands.

A First Nation under the FNOGMMA oil and gas management regime will have the

"powers, rights and privileges of an owner in relation to oil and gas in the first nation's

managed area.""10 Subject to the requirements of its Oil and Gas Code pursuant to s. 10( I),

a First Nation will, in accordance with its oil and gas laws, "manage oil and gas exploration

and exploitation in the managed area [and] issue contracts in respect ofthe managed area"""

and will exercise "the power, in accordance with its financial code, to collect oil and gas

moneys from contract holders and to manage and expend those moneys."182 These powers

shall be exercised by the "council of the first nation or by any person, body or government

to which the powers are delegated by the first nation's oil and gas laws."1*3 The council of

a First Nation "has the power, in accordance with its oil and gas code, to make laws

respecting oil and gas exploration and exploitation in the first nation's managed area, to the

extent that those laws arc not in relation to matters coming within the exclusive jurisdiction

of a provincial legislature"1"4 in particular, powers:

FNOGGMA, supra note I, s. 2( I):

"oil" means uny hydrocarbon that can be extracted or recovered in liquid form from surface or

subsurface deposits, other than condensate, or that can be extracted or recovered from bitumen.

bituminous sands, oil sands or oil shale....

"gas" means natural gas that can be produced from a well, including natural gas from a coal bed.

and includes marketable gas as well as condensate and other fluid components ofnatural gas that

are not oil.

Ibid., s. 2(1): "'exploitation,' in relation to oil or gas, means its extraction, production, storage,

distribution, processing or refining, or its use to generate electrical energy, to the extent that those

activities relate to lands in a managed area."

See generally Alexander J. Black. "Electricity Competition and Fair Market Access in Canada" (1999)

20 Energy LJ. 291.

FNOGMMA, supra note I, s. 39.

S.C. 2005, c. 53. Section 3( I) provides that "(l]hc Governor in Council may make regulations governing

commercial or industrial undertakings that arc located on reserve lands described in the regulations."

Under s. 3(2)(p), a regulation may "exclude the reserve lands or the undertakings from the application

ofthe Indian Oil andGas Act," a provision which effectively contemplates the industrial scale activity

of oil sands exploitation. See the Fort McKay First Sation Oil Sands Rvxittalions, S.O.R./2007-79.

FNOGMMA, supra note 1, s. 34( 1).

lbid.,s. 34(1 Ka).

Ibid., s. 34( I )(b).

Ibid., s. 34(2).
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(a) respecting the issuance anil the terms and conditions of contracts, including

(i) any fees, rales, rents and royalties, including royalties in kind, to be reserved to the first nation by

contract holders.

(ii) the interest payable on amounts owing to the lirst nation under a contract, and

(iii) administrative monetary- penalties that may be assessed for failure to comply with the terms of a

contract:

(b) respecting cnvironmenlal assessments of projects in the managed area, and specifying circumstances in

which an order may be made prohibiting the proponent of a project from undertaking work before the

completion of an environmental assessment;

(c) respecting the protection ofthe environment from the effects of oil and gas exploration and exploitation

in the managed area;

(d) respecting the conservation of oil and gas in Ihc managed area;

(e) establishing offences punishable on summary conviction and imposing fines, imprisonment, restitution

and community service for the contravention of oil and gas laws and orders referred to in paragraph (b);

(0 respecting the inspection, search, seizure and detention of property within or outside the managed area

for the purpose of ensuring compliance with oil and gas laws and for the enforcement of those laws; and

(g) respecting the auditing ofrecords ofcontract holders within or outside the managed area for the purposes

ofcontract administration."'

The law-making powers ofthe First Nation are not plenary, but are reasonably qualified.

As mentioned, s. 35(1) ofthe FNOGMM/l invalidates any First Nation oil and gas laws that

encroach upon exclusive provincial jurisdiction. Certain areas are excluded from the ambit

ofa First Nation's law-making powers.m While summary criminal procedure is the exclusive

mode of prosecution, various specific monetary and imprisonment limitations are imposed

upon penalties which may be imposed after a person is convicted of an offence.187 Their

powers of inspection, search, seizure and detention ofproperty prevent the establishment of

"procedures inconsistent"11"1 with those ofthe province where the managed lands are situated,

nor can they be "greater than those of a public officer within the meaning of the Criminal

/«</.. s. 35(1 )(a)-(g).

Ibid, s. 36 prohibits a First Nation from making laws in relation to

(a) criminal law and criminal procedure:

(b) labour relations, working conditions and occupational health and safely;

(c) fish and fish habitat, within the meaning of the Fisheries Acl. migratory birds, within the

meaning ofthe Migratory Hints Comvnihn Acl, 199-1. and species at risk, within the meaning of

the Species al Risk Acl; or

(d) international and intcrprovincial trade, including customs tariffs and export and import

controls.

Ibid. s. 40.

Ibid. s. 41.
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Code."1*1* In exercising its powers or making law, a First Nation must comply with Canada's

international legal obligations.1*" Further, First Nation law-making powers are subject to

three other main qualifications concerning requirements for an EA,"1 environmental

protection,192 as well as oil and gas conservation standards. "3 These latter qualifications are

discussed respectively in the following two sections, below.

Consistent with its ownership rights and law-making powers, a First Nation accepts

managerial responsibility when it accedes to the FNOGMMA oil and gas management

regime:

27( I) Her Majesty is nut liable for

(a) the decision by a first nation or its council to request a transfer under section 6 or for any actions

taken by the first nation or its council pursuant to the request;

(/>) any loss or damage resulting from the assignment ofcontracts to the first nation under section 23;

or

(c) an unintentional omission to provide any information referred to in subsection 8( I).

(2) Her Majesty is not liable in respect of the exercise of powers by a first nation in relation to oil and gas

exploration or exploitation under this Act.

(3) Her Majesty is not liable, as the holder of title to reserve lands or to oil and gas found in those lands, in

respect of any damage occasioned by oil and gas exploration or exploitation under this Act.

In other words, ss. 27 and 28 of the FNOGMMA provide for an exclusion of federal

Crown liability resulting from a First Nation's accession into the oil and gas management

regime and the exercise of oil and gas exploration and exploitation managerial powers by a

First Nation. These are statutory exclusion clauses which widely exclude Canada from claims

by the relevant First Nation, as well as other persons — a conclusion which is bolstered by

the statutory assignment ofcontracts from Canada to the relevant First Nation under s. 23( I)

of the FNOGMMA of all the lessor's rights and obligations in existing contracts in respect

of the First Nation's managed area. Subject to the s. 27 exemptions above, s. 28 of the

FNOGMMA preserves the liability of the federal Crown "for any act or omission occurring

before the first nation's transfer date."1'" The practical effect of all these ownership rights,

First Nation law-making powers, and exculpatory provisions, is to allocate both the risk and

reward of entering into the new regime.

Ibid.

Ibid., s. 45.

Ibid, s. 37.

Ibid., s. 38.

Ibid, s. 39.

Ibid., s. 27.

Ibid, s. 28.
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C. Statutory Assignment of Leases and Superseded Designations

The devolution ofoil and gas jurisdiction under the FNOGMMA will involve the transfer

(by statutory assignment) ofcontracts from Canada to the relevant First Nation:

2(1) "contract" means a licence, permit or lease granting a surface or .subsurface right or intcrcsl in land -

or an instrument evidencing an casement, u right-of-way, a right ofentry or any olher disposition ofa right

or interest in land - that is grained, issued or made lor the purposes ofoil or gas exploration or exploitation.

23( 1) On afirst nation's transfer dale, the rights and obligations ofHer Majesty under existing contracts

in respect of the first nation's managed area - as well as any agreements related to those contracts - are

assigned to thefirst nation.

23(2) The Minister shall provide written notice to contract holders of the assignment oftheir contracts and

any agreements referred lo in subsection (I ).m

When a First Nation accedes to the FNOGMMA oil and gas management regime, then s.

23(1) ofthe FNOGMMA will operate as a statutory assignment.1'" transferring from Canada

(in its representative capacity as fiduciary and statutory trustee) to the First Nation all the

lessor's rights and obligations in existing contracts in respect of the First Nation's managed

area. Generally speaking, the effect ofan assignment means that the assignee "stands in the

shoes"'98 of the assignor, taking her rights and remedies, subject to any defences which the

obligor has against the assignor prior to notice of the assignment. In order to perfect the

assignment, s. 23(2) ofthe FNOGMMA states that the Minister must provide written notice

to the contract holders1** of the assignment. The transfer date is when the Governor in

Council exercises her discretion pursuant to ss. 2 and 22 of the FNOGMMA and decides to

issue an order to add the First Nation's name to Schedule 1 ofthe Act. The "managed area"

is that part ofthe lands ofthe First Nation which are set apart for control by the First Nation

as ofthe transfer date.21*'

Under s. 2( 1) ofthe FNOGMMA, the definition of"contract" is broad enough to apply to

contracts to which the lessee is not a party, such as a unitizalion agreement concerning the

Ibid., ss. 2(1), 23(1 )(2) [emphasis added].

For example, National Housing Act, R.S.C. 19X5, c. N-l 1, s. 8. as am. by S.C. 1999, c. 27. s. 3, was

Pound to be a statutory assignment ofall rights in respect to the loan from the approved lender lo Central

Mortgage and Housing Corporation: sec I'int City Trust Co. v. I'intye (1986), 50 Aha. L.R. (2d) 337

(A.B.Q.U.). At the lime of the decision, s. 8 provided that "|a]t the lime of conveying the mortgaged

property to the Corporation, any outstanding righl to or in respect of the loan or any security therefor

shall be transferred to the Corporation."

An assignee is clothed in the rights of the eedent (Asxignalns ulilurjure auctoris).

FNOGMMA, supra note 1, s. 2( I): ""contract' means a licence, permit or lease granting a surface or

subsurface right or interest in land - or an instrument evidencing an easement, a right-of-way, a righl

of entry or any other disposition of a righl or interest in land - thai is granled, issued or made for the

purposes ofoil or gas exploration or exploitation."

Ibid., ss. 2.25.
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joint operation of oil and gas leases common to a single-producing reservoir.201 In other

words, prudent unit operations arc part of the fulfillment of all the express or implied

obligations ofeach lease. The words "as well as any agreements related to those contracts"

in s. 23(1) of the FNOGMMA, are somewhat redundant and were likely written out of an

abundance of caution in order to make sure that all the agreements necessary would be

assigned to the relevant First Nation acceding to the FNOGMMA oil and gas management

regime. Indeed, the definition of contract found in s. 2( I) of the Act is broadly defined to

include specifically named incidents of land tenure as well as "any other disposition of a

right or interest in land - that is granted, issued or made for the purposes of oil or gas

exploration or exploitation."202

It has been noted that "there is a fiduciary relationship between the federal Crown and the

aboriginal peoples ofCanada.... The nature of the relationship between the parties defines

the scope, and the limits, ofthe duties that will be imposed."205 However, upon accession to

the FNOGMMA oil and gas management regime, the existing designations made to the

federal Crown are superseded by the rights and obligations ofa First Nation under the new

Act:

For greater certainly, aftera first nation's transfer dale, any designations made under Ihc Indian Act in respect

ol'oil and gas in the first nation's managed area cease to have effect, and the rights and obligations of I ler

Majesty under those designations arc superseded by the rights and obligations of the first nation under this

Acl.:w

Thus the powers of the Governor in Council are restricted to within the terms of the

FNOGMMA. The Act does not contain a power of revocation for any Order in Council,

unlike other legislation.2"3

Significantly, existing designations are superseded by the rights and obligations ofa First

Nation under the FNOGMMA oil and gas management regime. This is distinct from the

situation under the Indian Act where implied revocation of a surrender or designation is

possible. While s. 39( I) of the Indian Act requires a referendum (a solemn formality

evidencing informed consent of the band membership) for a band wishing to surrender or

designate its land, the Act is silent about revocation. The fact that the Indian Act is "entirely

While the terms utilization und pooling are often used interchangeably, uiiili/ation represents the joinl

operation of all or some portion ofa producing reservoir, as distinguished from pooling, which lerm is

used to describe the bringing together of small tracts sufficient for the granting ol'a well permit under

applicable spacing rules. Pooling is important in the prevention of drilling of unnecessary and

uneconomic wells, which will result in physical and economic waste. Unitization is important where

there is separate ownership ofportions ofthe rights in a common producing pool in order that it may be

made economically feasible lo engage in cycling, pressure maintenance, or secondary recovery

operations and to explore for minerals at considerable depth. See Howard K. Williams & Charles J.

Meyers, Manual ofOil andGas Terms: Annotated Manual ofLegal. Engineering, and Tax Words and

Phrases, Updated and Revised by Patrick H. Martin & Bruce M. Kramer. 12th cd. (Newark. N.J.:

Matthew Bender. 2003).

FNOGMMA, supra note I, s. 2( 1).

Quebec (Attorney General) v. Canada (National Energy Hoard), [I994J I S.C.R. 159 at 1X3.

FNOGMMA, supra note I. s. 23(3).

See, for example, the power of Ihc Governor in Council to order the revocation ofcitizenship found in

s. 10 of the Citizenship Act. R.S.C. 1985. c. C-29.
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silent on the subjects ofsurrender variation, surrender revocation, and re-surrender does not

mean that all surrenders are permanent and irrevocable."20" In Apsassin, designations were

found to be legal instruments created by a referendum, and the revocation or amendment of

an existing surrender or designation was permitted as determined by reference to the band

members' intention.207

Unlike the regime transition under the FNOGMMA, a surrender or designation under the

Indian Act transfers certain rights over Indian land to Canada who is impressed with

fiduciary obligations concerning the stewardship ofthat land. In other words, the Indian Act

(as conjunctively read with the IOG Act) expressly empowers a band to designate Indian

lands for oil and gas exploration and exploitation. That legislation impliedly enables the band

(as beneficiary) to revoke the designation (subject to any third party rights). The inverse

occurs under the FNOGMMA where any designations made under the Indian Act. arc

superseded by the rights and obligations of the First Nation under the new Act. While the

FNOGMMA affirms the fiduciary relationship, from the date ofthe accession to the oil and

gas management regime, the FNOGMMA enables a re-definition of the scope of Canada's

fiduciary obligations that currently exist under the IOG Act.

D. Environmental Assessmrnt Regulations

The council ofa First Nation is empowered under s. 35 ofthe FNOGMMA, subject to its

oil and gas code, to make laws respecting oil and gas exploration and exploitation, including

the power under s. 35(1 )(b) to make laws respecting "environmental assessment"2""

concerning any project.2'" Those laws must meet the content requirements of the First

Nations OilandGas EnvironmentalAssessment Regulations'"' promulgated by the Governor

in Council upon the recommendation of the Minister of the Knvironment and the Minister

of DIAND. This qualification on law-making power is both reasonable and necessary

because once a First Nation accedes to the FNOGMMA oi I and gas management regime, both

Semiahmoo Indian Hand v. Canada (C.A.HWW), [I998| I F.C. 3 at para. 57, citing Apsassin. supra

note 34 at 357, 3X9-90. For example, in 1988, a de-surrender of oil and gas rights took place by the

Rolling River Band in Manitoba.

Apsassin, supra note 34 at para. 6. The majority opinion, written by Cionthier J. using an intention-based

approach, found that evidence amply established valid assent by the band members. The minority

opinion, written by McLachlin J. (as she then was), found that the evidence did not establish assent by

the band members; she noted the need to comply with certain administrative procedures associated with

the resurrenderofreserve lands (i.e. the execution ofa formal revocation document prior to resurrender).

FNOGMMA, supra note I, s. 2(1): "'environmental assessment," in relation to a project in a managed

area, means an assessment of the project's effects on the environment conducted in one or more stages

in accordance with a first nation's oil and gas laws." Section 2(2) stales that *'[i]n this Act, 'environment'

and "environmental effect' have the same meaning as in the Canadian Environmental Assessment Act."

FNOGMMA, ibid., s. 37. Under s. 2( I). "project" means:

(:i) any proposed construction, operation, modification, decommissioning or abandonment of an

installation used for oil or gas exploration or exploitation, or any other proposed undertaking in

relation to such an installation; or

(b) any proposed exploration activity of a kind that is denned, by the regulations or by a first

nation's oil and gas laws, as a project for the purposes of environmental assessments.

S.O.R./2007-272 [FNOGEA Regulations]. See also ibid. ss. 37( I), 63(2).
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the IOG Act and the FNLMA2'1 cease to apply in relation to oil and gas exploitation on the

First Nation's managed area.212

Once a First Nation accedes to the FNOGMMA oil and gas management regime, then

neither IOGC nor the First Nation will be a federal RA under the CEAA. This eventuality

accounts for the ability ofthe Governor in Council to make regulations pursuant to s. 63 of

the FNOGMMA, to grandfather federal EA standards by conditioning the content of First

Nation Oil and Gas Laws in relation to the EA of a project. According to s. 63(3) of the

FNOGMMA, the requirements ofthese regulations "must be generally comparable with those

applicable in similar circumstances under the Canadian EnvironmentalAssessment Act."21*

In this way, the standards of the CEAA are grandfathered into the FNOGMMA. Depending

upon the precision of the FNOGEA Regulations pursuant to s. 63 of the FNOGMMA,

generally comparable standards may be tantamount to the actual CEAA standards currently

applied in regards to oil and gas activities on Indian reserves under the IOG Act.2'*

These generally comparable CEAA standards under s. 63(3) of the FNOGMMA will

percolate into First Nation Oil and Gas Laws because s. 56 ofthe FNOGMMA provides that

in the event ofa conflict between a First Nation's oil and gas laws and federal laws regarding

EA, the federal laws prevail. Hence, it is too wide a statement to say that the CEAA

absolutely does not apply after the transfer date when a First Nation accedes to the

FNOGMMA oil and gas management regime. There will be ongoing federal EA obligations

on Indian reserves for activities other than FNOGMMA-related oil and gas management

activities. For example, if a First Nation has not acceded to or has not promulgated a land

Code under the FNLMA,2'S then the CEAA would apply to the land activities contemplated

by the former statute. Even ifa First Nation has promulgated a land code under the FNLMA,

oil and gas activities on designated land continue to be entirely governed by the IOG Act,2'6

Supra note 126.

FNOGMMA, supra note 1, s. 55. The FNLMA and the IOG Act do not apply in relation to oil and gas

exploration or exploitation in a First Nation's managed area as of the first nation's transfer date.

Ibid., s. 63(3). Section 37( I) ofthe FNOGMMA outlines the projects to be subject to an EA:

A first nation's oil and gas laws must provide that no project, unless exempted by regulations made

under subsection 63(2). may be undertaken until an environmental assessment of it has been

conducted under those laws and every decision-making authority for the project has taken the

results of the assessment into account in making any decision that would enable the project to be

undertaken.

Section 37(2) states that "|t|he content of laws respecting environmental assessments of projects must

conform with regulations made under s. 63( 1)."

Sec also CEAA, supra note 96, s. 10, which provides for assessments by Band Councils under the CEAA

regulations.

Under s. 12( 1) of the FNLMA, supra note 126, the transfer of reserve land management by the Crown

in Right of Canada to a First Nation, follows bilateral negotiations and the development by the First

Nation of a land code. The land code is a governance instrument requiring the approval by a majority

of at least 25 percent of (he First Nation's eligible voting members (s. 12(2)). Section 18(1) powers

under the land code. Framework Agreement, and the FNLMA. include the ability to: "(a)... exercise the

powers, rights and privileges of an owner in relation to that land; (b)... grant interests in and licences

in relation to that land; (c) manage the natural resources of that land; and (d) receive and use all moneys

acquired by or on behalf of the first nation under its land code."

FNLMA, ibid., s. 3'J(l)(a). The IOG Act will continue to apply with respect to "(a) ...land that was

subject to that Act on the coming into force ofthe land code of the relevant first nation, and (b) ...an

interest in first nation land that is granted to Her Majesty for the exploitation ofoil and gas pursuant to

a land code."
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with EAs directly prescribed by the CEAA until such time as a First Nation accedes to the

FNOGMMA oil and gas management regime. Even if a First Nation accedes to the

FNOGMMA oil and gas management regime, the CEAA will continue to apply to the actions

of federal authorities (other than the IOGC) regarding oil and gas projects on reserve. For

example, if the DIAND provides any funding to the project, then the DIAND will be

triggered under s. 5(l)(b) of the CEAA. Another example is if the proponent requires an

authorization under s. 35(2) ofthe Fisheries Act,211 the Department of Fisheries and Oceans

will be an RA and have to ensure the conduct of an EA under the CEAA.

Since the FNOGEA Regulations have been promulgated as of29 November 2007,2'" it is

likely that the CEAA will liaise with First Nations which accede to the FNOGMMA oil and

gas management regime. One of the objects of that agency is to promote uniformity and

harmonization in the assessment of environmental effects across Canada at all levels of

government.219 Furthermore, the CEAA is enjoined to co-operate with other jurisdictions,

which include "a governing body that is established pursuant to legislation that relates to the

self-government of Indians and that has powers, duties or functions in relation to an

assessment ofthe environmental effects ofa project.""0 This definition ofjurisdiction would

apparently include the council ofa First Nation under the FNOGMMA. Generally speaking,

it is likely that other departments ofthe federal government may liaise with councils of First

Nations (Indian bands within the meaning the Indian Act) under the FNOGMMA, legislation

aimed at sectoral self-government of oil and gas activity on the land (or reserve) of a First

Nation. After all, "[devolution is not divorce. The process involves a loosening of the

bonds.

E. Environmental Protection and Oh. and Gas Conservation

First Nation law-making powers arc also subject to qualifications concerning requirements

for environmental protection,222 as well as oil and gas conservation standards.223 These

qualifications on law-making power are both reasonable and necessary because the

requirements and standards ofthe province have historically been incorporated by reference

into federal oil and gas leases on reserves within a respective province.22^ For instance, the

standard required ofan operator is invariably in accordance with good oilfield practices,225

a standard pertaining to oil and gas exploration and exploitation which is akin to the broader

"reasonable person" test in tort law. This qualification on law-making power recognizes

R.S.C. I985.C.F-I4.

Supra nale2\Q.

CEAA, supra note 96, ss. 61 (I), 62(b).

■•■" lbid.%. !2(5Xd).
"' Richard Rawlings, "Concordats ofthe Constitution" (2000) 116 Law Q. Rev. 257 at 262.

FNOGMMA, supra note I. s. 3X. Sec First Nation Oil amidas F.nvironmemal Assessment Regulations,

S.O.R./2007-272.

Ibid, a. 39.

Sec IOO Regulations (IM5).supra note 4, s. 4(c). See also Part V.F. below, on "l-'irsl Nation Agreement

with Province and Referential Incorporation of Law."

See Canadian Association of Petroleum Landmen, Operating Procedure (Calgary: The Association,

19')0) at 7, cl. 304: "The operator shall conduct all joint operations diligently, in a good and

workmanlike manner, in accordance w ith good oil Meld practice and the Regulations"; Morgan v. Sunray

Petroleum Corp. (N.P.I..) (No. 2), [1941] 2 W.W.R. 603 (Alta. S.C.(T.D)). allM [1942] 2 W.W.R. 53

(Alta. S.C. (A.D.)), concerning good drilling practices.
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harmonization with the benchmark nature of the relevant provincial standards for

environmental protection and conservation standards as they pertain to oil and gas

exploration and exploitation:

Subject to the regulations, oil and gas laws must provide protection Tor the environment that is at least equal

to that provided by the laws of the province applicable to oil and gas exploration and exploitation.

Subject to the regulation!!, oil and gas laws with respect to the conservation of nil and gas must not conflict

with or be inconsistent with the laws ofthe pros ince applicable tooil and gas exploration and exploitation."'

Section 62 of the FNOGMMA empowers the Governor in Council to promulgate

environmental protection regulations as well as oil and gas conservation regulations:

(c) setting the minimal requirements ol'oi I and gas laws made in relation to the protection ofthe environment,

including by the incorporation by reference of provincial laws as amended from lime to time;

(d) setting the minimal requirements of oil and gas laws made in relation to the conservation of oil and gas,

including by the incorporation by reference of provincial laws as amended from lime to time; and

(c) in the absence ofan agreement with the government of a province referred to in section 43, establishing

bodies, or designating existing bodies, to administer oil and gas laws that incorporate laws ofthe province."7

In order to elicit public comment, a draft ofthe FNOGEA Regulations was pre-published

in the Canada Gazette on 26 May 2007.228

There are two ways in which these standards may be met, an alternative dependent on

whether a First Nation concludes an agreement with the relevant province pursuant to ss. 42,

43 of the FNOGMMA. This so-called Provincial Agreement is discussed in the following

section. Since the respective provincial authorities currently provide oil and gas regulatory

services to operations pursuant to an lOGAct permit or lease, the conclusion ofa Provincial

Agreement has the virtue of continuing a relatively efficient form of resource stewardship.

In the absence of such a Provincial Agreement, then the regulation-making power granted

to the Governor in Council contemplates the complicated process of promulgation of

regulations setting minimum requirements ofFirst Nation Oil and Gas Laws concerning the

areas of environmental protection and resource conservation. Also, in the absence of a

Provincial Agreement, s. 62(e) of the FNOGMMA effectively requires the creation or

designation of a body to administer those First Nation Oil and Gas Laws that incorporate

laws of the province.

"" FNOGMMA, supra note 1, ss. 38,39, respectively.

"" Ibid, ss. 62 (cHdMe). respectively.
::s C.Cia/. 2007.1.1420.
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F. First Nation Agreement with Province and

Referential Incorporation ok Law

Provincial standards on environmental protection and resource conservation, as mentioned

above, will continue to apply to a First Nation acceding to the FNOGMMA oil and gas

management regime. The need for these provincial standards is a continuation of the

historical interface of provincial regulatory services concerning oil and gas activities on

reserve. Recently, a series of industrial development proposals have been put forward by

various First Nations requiring the need for the on-reserve regulation ofoi Isands exploitation,

gas condensate refinery operation, electricity co-generation, etc. The paradigm has shifted

from the mere extraction of oil and gas on reserve into broader activities aimed at eliciting

economic development.

As mentioned above, for over 60 years, under the current IOG Act and its statutory

predecessors, Canada has referentially incorporated provincial oil and gas conservation and

environmental law into federal oil and gas leases on reserves within a respective province.

The current instrument for incorporation of provincial laws on the environment and oil and

gas conservation into an 1OGC lease is s. 4(c) of the IOG Regulations (1995):

It is a condition of every contract that the operator will comply with

(a) the applicable provisions of the Indian Act and any applicable orders and regulations made under

that Act;

(b) these Regulations and any directions made pursuant thereto:" and

(c) unless otherwise agreed to by the Minister and specified in the contract, all provincial laws

applicable to non-Indian lands that relate to ihc environment2'"' or to the exploration lor. or dev elopment,

treatment, conservation or equitable production of, oil and gas and that are not in conflict with the Act

or these Regulations."'1

The reasons for this practice appear to be driven by concerns for thrift and efficiency, a

desire to avoid duplication ofgovernmental resources, and the political desire by both levels

of government to share authority. Thus the provinces of Alberta and Saskatchewan have

respectively provided regulatory services to parties in an IOGC lease/'1-

Under the FNOGMMA, a Provincial Agreement (an agreement between the First Nation

and the Government of the relevant province) is one of two ways a First Nation may

This is the well-known technique of referential incorporation. This allows the IOGC" to enforce the

Regulations under administrative law, or alternatively, under private law since the Regulations are

conditions of Ihc contract. See generally Alexander J. Mack, "Comparative Licensing Aspects of

Canadian and United Kingdom Petroleum Law" (I486) 21 Tex. lnt'l L.J. 471 at 472-84.

Although the word "provincial" is used, the lOCiC has concurrent obligations under the CEAA.

IOG Regulations (1995). supra note 4, s. 4(a)-(c).

These sen ices include: well licensing, well spacing, unitization and pooling, prevention ofwaste, setting

of allowables, oilfield safety, common processor/common transportation, enhanced recovery, and

general provincial regulatory stall expertise.
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implement the FNOGMMA oil and gas management regime. Such a Provincial Agreement

is needed in the absence of the promulgation of regulations by the Governor in Council

setting minimum requirements of First Nation Oil and Gas Laws concerning the areas of

environmental protection and resource conservation. The purpose of the Provincial

Agreement is to arrange the use ofprovincial regulatory services to enforce First Nation Oil

and Gas Laws. During the Parliamentary Debates preceding the passing of the Act, the

province of Alberta expressed support for this regulatory approach.2" Before a First Nation

might reasonably expect to conclude a Provincial Agreement, it must incorporate by

reference into its First Nation Oil and Gas Laws, laws of the relevant province on

environmental protection and conservation regulations concerning oil and gas exploration

and exploitation. The ability of the provincial authority to administer and enforce any

referentially incorporated provincial law, however, will depend upon the Provincial

Agreement pursuant to ss. 42 and 43 of the FNOGMMA:

Oil and gas laws may incorporate by reference laws ofthe province in which (he managed area is located as

they arc amended from lime to lime.

An oil and gas law may, in accordance with an agreement between a first nation and the government ofthe

province in which its managed area is located,

(a) specify the respective responsibilities ofthe first nation and the province for the administration and

enforcement ofoil and gas laws; and

(b) provide for access by officers of the first nation and the province, respectively, to the managed area

for the enforcement of oil and gas laws.214

G. ACCESSION TO THE MONEYS REGIME

Once under the new management regime, a First Nation will directly receive its revenues

from oil and gas activities and will manage it according to its s. 10(2) Financial Codefor Oil

and Gas Moneys. Any First Nation may seek to accede (by being named in Schedule 2) to

the FNOGMMA regime concerning the First Nations' moneys held (or receivable) by Her

Debates ofthe Senate (Hansard), supra note 144: The Hon. Rod A.A. Zimmcr went on to say that

[l]hc assistant deputy minister for land and resource issues in the Alberta Department ofAboriginal

Affairs and Northern Development, Neil Reddekopp, supports this regulatory approach. In

testifying before the Standing Committee on Aboriginal Affairs and Northern Development in the

other place, he said that First Nations:

...may enter into agreements with the provinces to provide for regulation ofthese matters by

provincial bodies and officials in a similar manner to what is applied to same issues offreserve.

Based on these discussions over the past several years, it appears that all three partnering

First Nations plan to avail themselves of this opportunity... This decision is worthy of

considerable praise for its wisdom.

FNOGMMA, supra note I, ss. 42.43 respectively.
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Majesty, or both those purposes."5 This option may be exercised by itself or in conjunction

with the option to accede to the FNOGMMA oil and gas management regime:

The council of a first nation may submit to the Minister a written resolution of the council requesting the

payment to the first nation of

(a) moneys held by Her Majesty for the use and benefit of the first nation; and

(b) moneys to be collected or received in future by Her Majesty for the use and benefit ofthe first nation.216

This provision impliedly refers to all moneys (both capital and revenue) which Canada

collects and holds in trust for the benefit ofthe respective First Nations. Most ofthe money

is capital moneys held by Canada pertaining to royalties and bonuses stemming from oil and

gas activities authorized by the IOG Act, although some moneys pertain to renewable natural

resources like timber. Before availing itself of this regime and receiving its Indian moneys

held in trust by Canada, the First Nation must prepare a Financial Codefor Moneys Received

from Canada pursuant to s. II of the FNOGMMA. That Code imposes management and

accountability limits upon the representatives of the First Nation in their handling of those

moneys:

Before a vote is conducted on a payment requested under section 7, a first nation shall prepare a financial

code

(a) specifying the mode ofholding moneys paid by I Icr Majesty to the first nation under sections 30 and

31 by their deposit in an account with a financial institution or payment to a trust of which the first

nation is settlor and sole beneficiary, and prescribing the conditions governing future changes from one

mode to the other;

(b) respecting the manner of expending moneys held by the first nation in the account or received by

it from the trust;

(c) respecting the accountability of the council of the first nation to first nation members for the

expenditure of those moneys:

(d)cslahlishing procedures for disclosing and addressing conflicts of interest ofmembers ofthe council

and employees ofthe first nation in the expenditure of those moneys; and

(c) providing for the amendment ofthe code by the first nation.237

A number ofrequirements must be fulfilled before the Governor in Council may exercise her discretion

and decides to issue an order to add the First Nation's name to Sch. 2 ofthe Ad. For instance, under

FNOGMMA. ibid. s. 11, the First Nation is required to prepare a Financial Codefor Moneys Received

from Canada. This Code is also a governance instrument which needs to be ratified by an affirmative

vole ofthe First Nation's eligible voters pursuant to s. 29 ofthe Aei, who must also approve the payment

of moneys to the First Nation in accordance with the Code.

Ibid, s. 7.

Ihid.s. 11.
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Upon the preparation ofa Financial Code/or Indian Moneys Receivedfrom Canada, the

First Nation is empowered to enter in an agreement with the Minister of the DIAND to

conclude a Payment Agreement, pursuant to s. 16 of the FNOGMMA, setting out

arrangements for the payment of moneys to the First Nation. Section 18 of the Act then

empowers the First Nation to conduct a vote among its membership seeking their approval

on whether to accede to the moneys regime. A qualified discretionary power has been

granted by Parliament to the Minister, to issue a Ministerial Order, the effect of which is to

transfer the First Nation from the current Indian moneys regime (under the Indian Act and

Financial Administration Act) into the FNOGMM/i moneys regime: "The Minister may, by

order, add a first nation's name to Schedule 2 following an affirmative vote of the first

nation's eligible voters on the ratification of the code prepared under section 11 and the

approval of the payment of moneys to the first nation in accordance with the code."238

If these prerequisites are met then the Minister may exercise his discretion with the

issuance an Order to add the First Nation's name to Schedule 2 ofthe Act. This step triggers

the payment oflndian moneys (held by Canada for the benefit ofthe First Nation) under the

aegis of the Payment Agreement, to the First Nation absolutely, in accordance with its

Financial Codefor Moneys Receivedfrom Canada. Concerning an initial payment23'' to the

First Nation and any subsequent payments,240 if an account is established to hold moneys

received from Canada, the council of a First Nation must maintain books and accounts and

audited financial statements must be prepared "in accordance with the generally accepted

accounting principles of the Canadian Institute of Chartered Accountants."241 If a trust is

established, then this obligation (for maintaining books of accounts and obtaining audited

financial statements) rests with the trustees and the council of the First Nation.242

Members ofa First Nation council may serve as trustees in their personal capacity.243 The

council of a First Nation may require security from a trustee who is not a trust company.244

Any trust created by a First Nation under the FNOGMMA management or moneys regimes,

is subject to the "(l]avvs ofgeneral application in relation to trusts and trustees in force in the

province in which the trust instrument is executed."245 The FNOGMMA provides that such

a trust is exempt from the application of the rule against perpetuities and accumulations.246

In the 18th century, the fact that executory interests were made indestructible in equity247

elicited the rule against perpetuities, a judicial response made to control executory interests.

IhitL s. 29< 1).

Ibid. s. 30.

Ibid. a. 31.

Ibid. s. 49(a).

Ibid.s. 13.

Ibid. s. 14.

Ibid. s. 12(1).

Ibid., s. 12(2). Another reason why the rule iiguinst perpetuities may not apply concerns the status of

reserve land which is held by Her Majesty for the use and bencftl of Ihc First Nation. All members are

to share during their lifetime in this use and benefit. Assuming the reserve is held for generations, the

objective of the reserve and the manner by which it and Ihc fruits from Ihc reserve land (money) is to

be managed under the Indian Act may be inconsistent with the rule against perpetuities. This may be one

of those silualions referred to in Si. Mary's Indian Band v. Cranbrook (City of), [1907] 2 S.C.R. 678,

where the common law principles do not or should not apply.

Pells v Bnmn (1791). Cm. Jac. 590. 79 F.R. 504 (K.B.).
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The rule against perpetuities prevents the use ofcertain executory agreements in settlements

which would prevent the alienation of land for an unreasonable period of time. It is

distinguished from the rule against restraints on alienation.24* Given the collective entitlement

of First Nations members to their oil and gas revenues, it makes sense to exempt a

FNOGMMA trust from the application ofthe rule against perpetuities. Afler all, that doctrine

is a "technicality ridden legal nightmare,... a dangerous instrumentality in the hands ofmost

members of the bar."24'

A parallel exists between this legislative mechanism for Indian moneys received from

Canada and thejudicial mechanism in an earlier decision ofSamson Indian Nation andBand

v. Canada?0 where an interlocutory order was issued setting out several conditions that

needed to be fulfilled by the Samson Cree Nation before a transfer could occur of

approximately CDNS360 million in capital moneys which were held by the Crown. A

referendum of the band membership must be held where a majority must be in favour of

receiving the money. An external and independent trustee for the money may be appointed

to receive and handle the money pursuant to a trust agreement which must be approved by

the Court, including the conditions necessary for the payout of income and encroachments

upon capital. Future capital monies paid to the Crown for the benefit ofSamson Cree Nation

shall be transferred to the trust in accordance with subsequent agreements between Samson

Cree Nation and the Crown, or failing agreement, as determined by the Court:251

Samson must also release the Crown from any fulurc liability for the capital monies (existing or future) or

for their sale custody, management, preservation ofcapital and rate ofreturn, once the funds arc transferred

to the Irusl, such release being applicable and remaining valid regardless of whether any sections of the

Indian Act are subsequently declared unconstitutional."*

The trust agreement, liability release, and referendum results must be attached to a Band

Council resolution addressed to the Minister requesting the transfer, "except for the sum of

The rule against restraints on alienation rcllects the right ofunrestricted alienation offee simple estates.

In iMiirin v. Iron Ore Co. ofCamilla (1977). 19 Nlld. & P.F..I.R. 111 (S.C.(T.D.)) at 130. Goodridgc,

J. said:

The law on the subject is well stated by Cheshire. Modern Real Property. (9th lidilion), at 286,

which reads as follows:

"In accordance with the cardinal principle that Ihe power of alienation is necessarily and

inseparably incidental to ownership it has been held in a long line of decisions that if an

absolute interest is given to a donee — whether it be a fee simple, a fee interest, and whether

it be in possession or in future — any restriction which substantially lakes that power away is

void as being repugnant to the very conception of ownership. Therefore, a condition that the

donee ... shall alienate only to one particular person ... is void."

The continued existence of the rule and its development over the years is probably based on public

policy more than the statute. In the case of Stephens v. GulfOil Camilla l.imitaH 1975). 11 O.R. (2d)

129 at page 156, llowland J.A.. said:

"The objections in principle to restraints on alienation are twofold. They keep property out of

commerce and have a tendency lo result in a concentration of wealth. They also tend to prevent

improvement of property, since a landowner will be reluctant lo make improvements when he

cannol sell the property."

W. Barton Leach,•'Perpetuities Legislalion. Massachusetts Style"(1954)671 larv. L. Rev. 1349 at 1349.

2005 FC 136, [2005] 2 C.N.L.R. 358 al para. 5.

Ibid at para. 6.

Ibid at para. 7.
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S3 million which will be held back to resolve any outstanding issues.""3 Upon the fulfillment

ofthese conditions, the Minister would then "authorize the transfer ofSamson's existing and

future capital moneys to the agreed upon trust pursuant to paragraph 64(1 )(k) ofthe Indian

Like the effect of accession to the oil and gas management regime, the FNOGMMA also

provides for an exclusion offederal Crown liability resulting from a First Nation's accession

into the moneys regime. Section 32 of the Act is a statutory exclusion clause protecting

Canada from claims by the relevant First Nation, as well as other persons, concerning

liability for payment ofmoneys out ofthe CRF and the future management ofthose moneys:

32(1)1 Icr Majesty is not liable for the decision by a first nation or its council to request a payment under

section 7 or for any actions taken by the first nation or its council pursuant to the request.

(2) Following the payment ofmoneys out ofthe Consolidated Revenue Fund into an account or a trust under

section 30 or 31,1 Icr Majesty is not I iable for the payment or the management of those moneys.*

These exculpatory provisions in favour ofthe federal Crown complement the acceptance

of responsibility by a First Nation for the stewardship of its moneys after their remittance

from the federal Crown. These provisions are similar to those mentioned above concerning

the accession to the oil and gas management regime. Section 33 of the Act preserves the

liability ofthe federal Crown or a First Nation "for any act or omission in respect ofmoneys

occurring before a payment referred to in subsection 32(2)."25r>

H. Depleting Assets and First Nations' Business Acumen

A First Nation under the FNOGMMA oil and gas management regime will have the

"powers, rights and privileges of an owner in relation to oil and gas in the first nation's

managed area,"257 including

the power, in accordance with its oil and gas laws, to manage oil and gas exploration and exploitation in the

managed area and to issue contracts in respect of the managed area; and

the power, in accordance with its financial code, to collect oil and gas moneys from contract holders and to

manage and expend those moneys.2'"

These powers are a logical progression from the IOG Act. For instance, during the

Parliamentary debates in 1974 prior to the IOG Act, the Minister of Indian Affairs and

Northern Development, the Honourable Judd Buchanan said:

Ibid, at para 9.

Ibid.

FNOGMMA, supra note 1, s. 32( 1).

Ibid., s. 33.

Ibid.s. 34(1).

Ibid, ss. 34 (lXa)(b).
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All of us arc aware how essential it is for Indian bands and people to participate fully in the Canadian

economy, getting all the benefits they can from the lands set aside on their behalf. This bill is intended to

ensure that equitable benefits from oil and gas production on Indian lands go to the Indian people.259

Over the years, many First Nations have effectively become sophisticated sellers oftheir

oil and gas, a non-renewable natural resource which is a wasting or depleting asset:

In oil and gas, the recoverable reserves will run out over the life ofthe program. Thus, there is generally no

residual or back-end to the investment, as compared to an investment in real estate where you expect a return

of principal and perhaps a big profit at the time that the asset is sold. Even in equipment leasing, the assets

arc expected to retain some residual value."

Oil and gas leases represent only the right to explore and extract minerals during a fixed and relatively short

period of lime (customarily three to five years). If the lease period expires without development being

commenced, the lease becomes worth less, l-'urthemiore. fluctuations in the value ofoil and gas collateral lend

to be multiplied in comparison with changes in current energy prices because the value of the collateral

depends on analysis of an uncertain future income stream."'

Accordingly, the earliest income tax acts recognized that aportion ofproduction income

should be attributed to the depletion ofreserves. In other words, the depletion allowance

recognizes that "mineral deposits are wasting assets..." and permits "a recoupment of the

owner's capital investment in the minerals so that when the minerals are exhausted, the

owner's capital is unimpaired."262

A First Nation under the FNOGMMA may possibly avail itself of innovative business

structures. As discussed below, a First Nation may request and possibly receive an advanced

tax ruling from the Canada Revenue Agency (CRA), exempting it from income taxation on

all oil and gas moneys and Indian moneys received under the FNOGMMA regime.

Consequently a First Nation could possibly leverage itselfcreatively, for example, allocating

House ofCommons Debates. I st Sess., 30th I'arl. (21 October I 974) at 557-58 (Hon. Judd Buchanan).

Robert J. Haft & Peter M. Fass. Tax-AdvantagedSecurities: ll.l's. I'ass-Throughs. andOlher Vehicles,

4th ed. (St. Paul, Minn.: West Group,1981). c. 7.

Harrell & Dancy, "Unstable Crude Oil Prices and Their Effect On Producers and Financial I nst itutions,"

in Mitsuru Miyata & Kenich Matsui, eds.. Energy Decisions for lite Future, Challenges and

Opportunities, Proceedings of the 8th Annual International Conference. International Association of

Energy Economists Honouring the 20lh Anniversary of the Institute of Energy Economics, Japan.

Tokyo. June 1986 (Washington, D.C.: IAEE. 1986).

HeWering v. Bankline Oil Co.. 303 U.S. 362 at 366 (1938): Commissioner v. Southwest Exploration Co.,

350 U.S. 308 at 312 (1956), respectively. Owen L. Anderson, "Royalty Valuation: Should Royalty

Obligations Be Determined Intrinsically, Theoretically, or Realistically?" (1997) 37 Nat. Resources J.

547 at 553-54: "(T]hanks to the general availability ofthe percentage depletion allowance and a general

desire to discourage competition in refining and marketing, the integrated oil and gas industry had both

a tax and an economic incentive to push profits upstream toward the wellhead and push costs

downstream away from the wellhead."
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for value its unused depletion allowances265 to limited partners who are subject to income

taxation.-"

In other words, the law allows taxpayers to obtain tax-free recoveries oftheir mineral and

timber interests through depletion deductions.2*5 These special rules are applicable depending

upon the type ofassets for which depletion deductions are claimed and the choices made by

the particular taxpayer. For instance, under the FNOGMMA, a First Nation may benefit from

the use ofa limited partnership where "at least one ofthe partners, called a general partner,

has unlimited liability, and at least one other, called a limited partner, has limited liability

[that is to say, limited] to the amount that she has contributed to the limited partnership."266

A limited partnership is a specialized vehicle designed to fulfil the needs of particular investors who want

to be able to share in partnership profits, but limit their liability for partnership losses. In most eases, limited

partners are not interested in participating in management. Their investment is passive in nature.

One ofthe most common reasons for investing in limitedpartnerships is to receive a share oflax tosses

generated by the limitedpartnership business. Sharing losses may be very attractive to individuals with high

incomes from other sources. The losses will be deductible against that income, with the effect of reducing

the individual's overall tax liability.... By increasing the rate at which capital cost allowance maybe taken

on assets acquiredfor use in identified industries, such as the film, mineral exploration, and manufacturing

industries, the federal government can make investment in those industries through limited partnerships

attractive to investors with high taxable incomes. Businesses in these industries will be able to create tax

losses in theirfirst years ofoperation by taking large deductionsfar CCA .*'

See generally Income Tax Act, supra note 67. s. 12(1 Xr). Pursuant to ss. 65( 1)- (2), regulations may be

promulgated creating an al lowancc pertaining to oil or gas wells (and mines or timber limits) which may

be used as a deduction in calculating a taxpayer's income for a taxation year. The Income Tax

Regulations.supra note 67, s. 1200, identify certain resource and processing allowances, as well as their

method of calculation, including earned depletion allowances (s. 1201), resource profits (s. 1204),

additional allowances in respect ofcertain oil or gas wells (s. 1208). and resource allowance (s. 1210).

Under the Income Tax Act. ibid., s. 96, each partner is taxed on his or its share of the income of the

partnership. Sec Howard I.. Morry, "Taxation ofAboriginals in Canada"( 1992) 21 Man. L.J. 426 al443:

Where one or more ofthe partners is not a tax-exempt Indian or Band, there may be an opportunity

to allocate taxable income to the tax-exempt partners. In these cases, Revenue Canada may decide,

however, to reallocate the earnings pursuant to s. 103 of the Income Tax Act. In making its

reallocation. Revenue Canada may consider a number of factors, including the capitalization of

the partnership and the cash distributions made among the partners each year.

See generally Johns-Manville Canada Inc. v. R.,[\ 985] 2 S.C.R. 46 at 72.

J. Anthony VanDuzer, The Urn ofPartnerships and Corporations (Concord, Ont.: Invin Law. 1997)

at 12-13.

Ibid, at 59.62-63 (emphasis udded|. Sec e.g. Molclum v. Omega Oil A Gas Ltd. (1984), 51 A.R. 54 at

para. 8 (Q.B.):

There was thus created a limited partnership with attractive features for the investors and the

manager. The investor, by becoming a limited partner, secured a substantial tax exemption, limited

liability for partnership debts, and a share in partnership profits without having to participate in

the operation of the venture. The manager, by becoming the general partner, was able to raise a

substantial amount of capital while retaining control ofthe business.
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Assuming the First Nation is exempted from income tax on business arrangements

pertaining to its oil and gas resources, it could possibly leverage its unused capital cost

allowance to participants in those arrangements who are subject to taxation.-68 This may be

attractive since net income is calculated after depreciation2''1* (tax depreciation of an asset

affects the cash flow of the company as it reduces taxable profits).270

Finally, the fiscal situation and tax consequence on Indian reserves may be attractive to

oil and gas companies that had converted their corporate structure to an income trust. The

reason here is that on 31 October 2006, Jim Flaherty, Minister of Finance, announced plans

to stem the income trust tide and the loss of tax revenues.271 Canadian resident trusts and

partnerships whose units are listed on a stock exchange or other public market will now pay

some tax.272

I. Advanced Tax Ruling

It is possible that pilot First Nations may make a request to the CRA for an advance tax

ruling with respect to the tax consequences ofacceding into the FNOGMMA moneys regime.

It is possible that they may seek a determination that the First Nation, as a "public body

performing a function ofgovernment in Canada"273 is entitled to exemption from income tax

status on all oil and gas moneys and Indian moneys received under the FNOGMMA regime.

The CRA permits taxpayers to request advance income tax rulings, where taxpayers ask the

CRA to explain how it will apply specific provisions of the Income Tax Act to proposed

transactions.274 Generally speaking, the CRA's advance rulings and technical interpretations

:tH Under (he Income Tax Act, supra note 67. s. 20(IXa). capilal eost allowances arc deductible in

computing income Tor certain classes ofproperty which are not otherwise excluded under s. 1102 ofIhe

Income Tax Regulations, supra note 67. Capital cost allowance may be claimed in respect of capital

expenditures made concerning property owned by the taxpayer or in which the taxpayer has a leasehold

interest. In computing the income ofa partnership, s. 96( I) ofthe Act and s. 1102( I a) ofthe Regulations

require that partnership property (including depreciable property) be accounted for as if it were owned

at the partnership level. See CRA, Bulletin IT-128R: "Capital Cost Allowance - Depreciable Property"

(21 May 1985).

*•* Although the cost of an asset can be incurred, since depreciation is an allocation of that cost,

depreciation cannot be said to be incurred. See New Brunswick (Executive Director ofAssessment) v.

Ganong Bros. Ltd., 2004 NBCA 46. 271 N.H.R. (2d) 43 at para. 86.

"" The profit of a business for a taxation year is determined by setting against the revenues from the

business for that year the expenses, including depreciation expenses, incurred in earning that income.

See Canada (Minister ofNational Revenue) v. Invin, (1964] S.C'.K. 662.

■'" Department of Finance Canada, News Release. "Canada's New Government Announces Tax Fairness

Plan" (31 October 2006), online: Department of Finance Canada <http://www.fin.gc.ca/news06/06-

061e.html>.

:" Tim Cestnick. "Web exclusive: How trust changes could affect your taxes" The Globe and Mail (2

November 2006):

You see, income trusts are so lax efficient because it is possible that tax can be deferred for

many years. A common structure works this way: A corporation earns business income, but fully

or largely offsets that income by borrowing money from a trust (the income trust)and making large

deductible interest payments to the trust. The result? Little or no lax to the corporation.

Then, the income trust distributes the income to the end investor, and claims a deduction for Ihe

amount distributed. The result? Little or no tax to the trust.

Finally, the end investor may pay little or no tax on the income distributed to the extent Ihe

income trust units are held in a registered plan, or Ihe investor is non-resident.

rl Income Tax Act, supra note 67, s. 149( 1 )(c).

:"4 CRA. Bulletin IC70-6R5: "Advance Income Tax Rulings" (17 May 2002).
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have no binding legal effect,275 since the CRA would not be estopped by its ruling.276 A
taxpayer must prove that it meets the requirements of the legislation on its own terms; the

Minister's tax treatment of its competitors cannot assist the taxpayer.277

If the First Nation under the FNOGMMA regime is determined by the CRA to be a

Canadian municipality or a public body performing a function of government in Canada

under s. I49(l)(c) of the Income Tax Act, then all of its income is tax exempt, no matter

where it is situated.27" Precedent exists for this request. First Nations have previously been

deemed to be a municipality for taxation purposes. The Nisga'a First Nation in British

Columbia concluded a Final Agreement (the Nisga'a Treaty) for their land claim which

Canada implemented by the Nisga'a Final Agreement Act.2n The Nisga'a Treaty

contemplates four side agreements: an own source revenue agreement, a fiscal financing

agreement, a taxation agreement, and a harvest agreement.2"" For instance "[fjor the purposes

ofs. 149( I )(d) ofthe Income Tax Act, the Nisga'a Nation and each Nisga'a Village is deemed

to be a public body performing a function of government in Canada."21"

Thus the Nisga'a Government and Nisga'a Village Governments will be treated in the

same manner as municipalities for tax purposes. In the case of the FNOGMMA, the First

Nation will be both the settlor and the sole beneficiary ofany trust for oil and gas moneys282

orIndian Moneys Receivedfrom Canada2** (Indian moneys which have been placed into the

CRF). Any income earned in the respective trust is to be paid to the First Nation in each year.

Under the FNOGMMA regimes, the First Nations have expressed concern for their

membership, that the money is irrevocably placed into the trust (superseding the CRF as

repository of the money) that is created by the Trust Agreement which sets out how the

money is to be managed.

VI. Conclusion

A loosening ofthe bonds will take place when a First Nation leaves the current IOG Act

regime and accedes to the FNOGMMA oil and gas management and moneys regimes. First

Nations are now afforded flexible powers of self-government coupled with consequential

responsibility for decision making. Consequently, the First Nations Oil andGas andMoneys

Management Act is both an instrument for economic development on Indian reserves in

Canada, and a significant milestone in First Nation self-government over the oil and gas

Owen Holdings Ltd. v. Canada (1997). D.T.C. 5401 al 54(14 (I-.C.A.).

Woon v. Minister ofNational Revenue, [ 1950| 50 D.T.C. 871 at 875 (Ex. Ct.); Rolhmans ofPall Mall

Canada Ltd. v. Canada (Minister ofNational Revenue), [ 1976] C.T.C. 332 al 338 (F.C.T.D.).

FordMotor Co. ofCanada Ltd. v. Canada (Minister ofNational Revenue), [1997] 3 F.C. 103 at para.
48.

Income Tax Act. R.S.C. 1985. Part I. Division H (Exemptions), provides that no tax is payable on the

taxable income ofa person for a period when that person was "a municipality in Canada, or a municipal

or public body performing a function of government in Canada" (s. I49( I He)).

Nhga 'a Final Agreement Act, S.C. 2000, c. 7.

See Timothy Dickson. "Sclf-Ciovemment by Side Agreement?" (2004) 49 McOill LJ. 419.

Canada. Department of Finance; British Columbia. Ministry' of Finance and Corporate Relations:

Nisga'a Nation. Nisga'a Nation Taxation Agreement (Ottawa: INAC. 2000), online: INAC

<http://www.ainc-inac.gc.ca/pr/agr/nsga/pdf/tax e.pdf>, s. 4.

FNOGMMA, supra note l.s. IO(2)(a).

Ibid.s. 11 (a).
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sector on Indian reserves in Canada. The new Act shifts power and prospects, after all: "The

formation ofrobust institutional forms ofgovernment which promote the deliberation over,

and review of, decisions not only promotes efficacy ofaction but also strengthens confidence

and allegiance."2"4

The FNOGMMA implicitly recognizes that First Nations are best suited to implement

measures for their particular circumstances concerning oil and gas exploration and

exploitation. The new Act is now part of a body of legislation concerning First Nation self-

governance, a corpus legihus that has received some criticism.2"5

However, in the case ofthe FNOGMMA, it is the first new piece ofprimary legislation in

thirty years concerning oil and gas stewardship on Indian reserves. It is evolutionary, not

revolutionary. It is representative ofthe general trend towards devolution ofdecision-making

authority within the public sector. In contrast to the joint decision making by Canada and the

Band Council under the IOG Act and IOG Regulations (1995), the new Act offers a

previously unavailable legislative choice. First Nations may now, in the absence of

governmental intervention, structure business relationships so as to create value. Devolution,

however, is not divorce.

The FNOGMMA is legislation which strengthens the fabric of First Nations by affording

them their own regulatory space where "resources are not restricted to formal, state authority

derived from legislation or contracts, but also include information, wealth and organisational

capacities."21"" It establishes a governance structure where the Oil and Gas Code and the

Financial Codefor Oil and Gas Moneys place management and accountability limits upon

the First Nation on the oil and gas exploration and exploitation law-making powers of the

First Nation Council. Similar management and accountability limits arc imposed by the First

Nation upon its representatives pursuant to s. 11 ofthe FNOGMMA, the Financial Codefor

Moneys Receivedfrom Canada (Indian Capital moneys). Furthermore, the fiscal situation and

tax consequences on activities in the managed area under the FNOGMMA will likely be

attractive to oil and gas companies and investors. These self-governance powers will usher

in a vital new stage in the life cycle of regulation as a First Nation directly allocates its own

oil and gas resources, while meeting benchmark federal and provincial standards for

protection of the environment and the prudent conservation of oil and gas resources.

Martin Loughlin. The Idea ofPublic Law (Oxford: Oxford University Press. 2003) al 156.

Sec generally Tom l-lanagan & Christopher Alcantara. "Individual Property Rights on Canadian Indian

Reserves" (2004) 29 Queen's LJ. 48').

Colin Scoll. "Analysing Kcgulalory Space: I'ragmcnlcd Resources and Institutional Design" (2001 )P.L.

32') al 330. The metaphor of regulatory space was adapted by Leigh Handier & Michael Moral).

"Organizing Regulatory Space" in Leigh Handier <& Michael Moran, cds.. Capitalism. Culture ami

Economic Kef-illation (Oxford: Oxford University Press, I <MW) 271. They observed that "|c|conomic

regulation under advanced capitalism — its formation as much as its implementation -- invariably

involves interdependence and bargaining between powerful and sophisticated actors against a

background of extensive stale involvement" (al 272).


