THE PRIMACY OF EXPECTANCY IN ESTOPPEL REMEDIES

77

THE PRIMACY OF EXPECTANCY IN ESTOPPEL REMEDIES:
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This article explores the historical origins and
development of estoppel remedies from the early
English courts to the modern application of estoppel
principles in Canada. The author characterizes
different types of estoppel, noting their doctrinal
similaritiesand differences. Theauthor paysparticular
attention to the reasoning the courts rely on when
applying an estoppel remedy and concludes that an
estoppel remedy is most likely to correspond to the
expectancy of therepresentee. Hence, expectancy, also
under stood asther easonabl e expectationsengender ed
intherepresenteethrough therepresentationsmadeby
the representor, is the foremost basis for estoppel
remedies. Theauthor includesextensiveappendices, as
a record of his empirical study testing the remedial
basis of estoppel, which cite recorded Canadian
appellateestoppel cases, subdividingthisdatainto: (1)
successful estoppel cases; (2) unsuccessful estoppel
cases; and (3) irrelevant estoppel cases.
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des premiers tribunaux anglais jusqu’'a |’ application
moderne des principes de préclusion au Canada.
L’auteur qualifie différents types de préclusion en
notant leurs similarités et différences de doctrine.
L'auteur accorde une attention spéciale au
raisonnement auquel sefient lestribunaux dansle cas
d'un tel recours, et il conclut que la préclusion
correspond probablement a I’ attente du destinataire.
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|I" attente raisonnabl e créée chezle destinataire par les
observations faites par son représentant, constitue la
plus grande base de ce genre de recours. L’ auteur
inclut des annexes considérables, comme dossier de
son étude sur le test de recours de la préclusion, qui
font mention de causes de préclusion d'appel et dont
I"information est subdivisée en : 1) causesreéussies, 2)
causes perdues et 3) causes non pertinentes.
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|. INTRODUCTION

“Estoppel” isaword with an ancient genesisin Anglo-Canadian law, and an even earlier
genesisin the English language. With respect to the latter, its etymology reveals ameaning
synonymous with “stop,”* and for the legal taxonomist this has implications for its legal
conceptualization. For the famous legal taxonomist Peter Birks, the etymology of estoppel
suggested that, when employed as a legal label, it was “indicative ... of binding effect.”?
From the perspective of estoppel’ searliest operation in thelaw of England, we shall seethat
this suggestion is apt.

There are several doctrines of common law and equity which share the label “estoppel”
and, with the exception of estoppel by record,® estoppel by deed,* and the historical estoppel
in pais,® these doctrines also share many important characteristics. To the extent that it is
possible to speak of a coherent and discrete body of jurisprudence relating to these similar
estoppels, it is one which suffers from “convoluted problems of nomenclature’® which
reflect, to a large extent, a complex legal history of evolution and categorization. For the
purposes of the following analysis, | identify three categories of estoppel, beyond the three
already named, which hold the greatest historical import:” (1) estoppel by representation;®
(2) promissory estoppel;® and (3) proprietary estoppel.’® These estoppels share important
doctrinal features and, at a high enough level of abstraction, it is possible to provide, as
follows, a description of all three: when a person, by words or conduct, leads another to
believe in aparticular state of affairs, he or she will not be allowed to go back on it when it
would be unjust for him or her to do so.**

Despite a vernacular etymology suggesting a binding effect and the ability to state an
abstract description which encompasses many of its disparate legal categories, “estoppel” is
a concept whose precise role in the law is much disputed among judicial and academic
commentatorsthroughout the English-speaking world. For example, the question of whether,

B Edward Coke, TheFirst Part of the Institutes of the Laws of England, 13th rev. ed. (London: T. Wright,
1788) at 352-53, suggesting a French derivation; Spencer Bower, The Law Relating to Estoppel by
Representation, 4th ed. by Piers Feltham, Daniel Hochberg & Tom Leech (London: LexisNexis UK,
2004) at 3, suggesting a contemporaneous English and French etymology.

2 Peter Birks, “Equity inthe Modern Law: An Exercisein Taxonomy” (1996) 26 U.W.A. L. Rev. 1at 21-

22, 63.

“Estoppel by record” is part of the law of resjudicata and is often referred to as “issue estoppel” or

“cause of action estoppel.” A short discussion of its history and its relationship with other estoppelsis

found at Part I11.A., below.

4 “Estoppel by deed” is, in modern times, rarely invoked. For its history and relationship with other
estoppels, see Part I11.A., below.

s The historical doctrine of “estoppel in pais’ is discussed at Part I11.A., below.

6 BruceMacDougall, “ Consideration and Estoppel: Problem and Panacea’ (1992) 15Dal. L.J. 265 at 271
[footnotes omitted] (although not employing the phrase in precisely the same sense).

7 “Estoppel by convention” will not be discussed in this article. This doctrine, which evolved from
estoppel by deed, is now treated as a particular application of estoppel by representation, promissory
estoppel, or proprietary estoppel where, instead of “arepresentation made by arepresentor and believed
by arepresentee,” thereis*an agreed statement of facts or law, the truth of which has been assumed, by
convention of the parties, as the basis of their relationship”: Bower, supra note 1 at 180, cited in Ryan
v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53 at para. 54 [Ryan].

8 Often referred to as “ estoppel by conduct.” Thisdoctrineis discussed at Part 111.C, below.

o Discussed at Part 111.D, below. Thisissometimesreferred to as* equitable estoppel,” although thisblurs
its relationship with proprietary estoppel.

10 Thisdoctrineis discussed at Part I11.E, below. Historically identified with the alternative doctrines of
“estoppel by acquiescence” and “ estoppel by encouragement.”

n Elizabeth Cooke, “ Estoppel and the protection of expectations’ (1997) 17 L.S. 258 at 260, suggesting
that thisloosely describes estoppel inlaw and equity, citing Moorgate Mer cantile Co. Ltd. v. Twitchings
(1975), [1976] 1 Q.B. 225 at 241.
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as aremedial matter, the doctrine actually does provide a binding effect is probably one of
the most contentiousissuesin the modern law of estoppel,* and it isto this question that this
article is directed. The debate respecting estoppel remedies — that is, the remedy to be
applied on the successful invocation of estoppel by representation, promissory estoppel, or
proprietary estoppel — is one appearing to relate, in part, to the proper characterization of
estoppel’ s underlying purpose or animating feature.

For many scholars™ and judges,™ the general purpose of estoppel is to respond to a
circumstance of detrimental reliance where a party making a representation attempts to act
inconsistently with the assumptions thereby engendered.” To the extent that the animating
feature or underlying purpose of alegal doctrine should mirror the relief it provides,® this
characterization suggest a remedy directed at aleviating the harm caused by detrimental
reliance. An opposing view characterizesthe purpose or animating feature of estoppel asthe
enforcement of representations or the preclusion of acts inconsistent with previous
representations,”” which suggests aform or quantum of relief that protects the expectations
engendered in the representee. Finally, an emerging view asserts that estoppel is animated

12 When | speak of a“modern law of estoppel,” estoppel by record is excluded.

3 Seee.g. Robert A. Hillman, “ Questioning the ‘New Consensus’ on Promissory Estoppel: an Empirical
and Theoretical Study” (1998) 98 Colum. L. Rev. 580 at 581, 585 (discussing promissory estoppel);
Andrew Robertson, “Situating Equitable Estoppel Within the Law of Obligations’ (1997) 19 Sydney
L. Rev. 32; Bower, supra note 1 at 5-6 [footnotes omitted]: “the foundation of true estoppel liesin
detrimental reliance”; Mark Lunney, “Jorden v Money — A Time for Reappraisal?’ (1994) 68 Austl.
L.J. 559 at 575: “equity can intervene to prevent ... detriment”; Warren A. Seavey, “Reliance Upon
Gratuitous Promises or Other Conduct” (1951) 64 Harv. L. Rev. 913 at 926.

14 See e.g. Ryan, supra note 7 at para. 68; Grundt v. Great Boulder Proprietary Gold Mines Limited,
[1937] HCA 58, 59 C.L.R. 641 at 674-75; Sami’s Restaurant Corp. v. W. Hanley & Co. Ltd., 2002
BCCA 218, 166 B.C.A.C. 230 at para. 28: “[t]he prevention of injustice caused by reliance is the
purpose of estoppel by conduct or acquiescence.”

s Throughout this article, | speak of “representation” to include, where applicable, a promise, conduct
amounting to arepresentation, acquiescence amounting to arepresentation, and any other causative act
on the part of the person against whom the estoppel is asserted (“the representor”).

16 Hillman, supra note 13 at 581: “remedy should be consistent with the ... theory it reinforces’; Andrew
Robertson, “Reliance and expectation in estoppel remedies’ (1998) 18 L.S. 360 at 362 [Robertson,
“Estoppel Remedies’]: “relief should be consistent with the philosophy”; Stephen Waddams,
Dimensionsof Private Law: Categoriesand Conceptsin Anglo-American Legal Reasoning (Cambridge,
U.K.: Cambridge University Press, 2003) at 66 [Waddams, Dimensions]: “If reliance is the reason for
enforce[ment] ... thereisastrong argument for restricting theremedy to ... reliance”; Joachim Dietrich,
“What is' Lawyering’ ? The Challenge of Taxonomy” (2006) 65 Cambridge L.J. 549 at 569, discussing
Birks' view on the rel ationship between remedies and “ causative events.” It has been suggested, in the
estoppel context, that adoctrine’sremedy doesnot alwaysmirror itsbasis of liability: Neil G. Williams,
“What to do When There'sNo ‘| Do’: aModel for Awarding Damages Under Promissory Estoppel”
(1995) 70 Wash. L. Rev. 1019 at 1049; Michael Pratt, “Identifying the Harm Done: A Critique of the
Reliance Theory of Estoppel” (1999) 21 Adel. L.R. 209 at 213. Thismoretheoretical question about the
relationship between remedy and liability is outside the scope of thisarticle.

v Seee.g. W.S. Holdsworth, A History of English Law, vol. 9 (London: Methuen, 1926) at 163: “honest
fulfilment of representations, a belief in which had induced another person to take action”; David
Jackson, “Estoppel as a Sword” (1965) 81 Law Q. Rev. 84 at 85; Edward Yorio & Steve Thel, “The
Promissory Basis of Section 90" (1991) 101 YaleL.J. 111, discussing promissory estoppel; Tomerlin
v. Canadian Indem, 394 P.2d 571 at 578 (Cal. S.C. 1964); Morgan v. Railroad (1877), 96 U.S. 716 at
720 [Morgan): “hewho hasbeen silent ... when he ought ... to have spoken, shall not be heard”; John
S. Ewart, An Exposition of the Principles of Estoppel by Misrepresentation (Chicago: Callaghan and
Company, 1900) at 6, citing with strong approval Coke, supra note 1 at 352: “allegans contraria non
est audiendus, [hewho all egescontradictory thingsisnot to beheard]” ; MelvilleM. Bigelow, A Treatise
on the Law of Estoppel and its Application in Practice, 2d ed. (Boston: Little, Brown, 1876) at xliii -
xliv.
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by concerns respecting unfairness or unconscionability,*® which may indicate a flexible
approach to relief.

While there is no doubt that the animating purpose of a legal principle can clarify
controversial points of technical doctrine,® when the purposeitself iselusive, thetask of its
identification can prove as controversial asthe issue which precipitated the task. When this
isthe case and the goal remainsto settle a controversy of technical doctrine, attention must
be duly focused on the state of binding authority and the nuances of legal history. Unlessthe
goal isto propose a certain approach to the doctrinal issue or to establish the conceptual or
practical superiority of a certain view, the task is a descriptive one, requiring a neutral
methodol ogy.?°

In light of these observations, the goal of thisarticleisto illustrate, through an analysis
of the complex legal history of estoppel and its recent operation in Canada, the remedial
primacy of expectancy.

Lon Fuller and William Perdue, Jr. have articul ated three conceptual basesfor contractual
remedies” which apply equally in an estoppel context: the expectation, reliance, and
restitutionary measures. The restitutionary approach to estoppel provides relief to the
representee measured by the gains he was induced to provide to the representor in reliance
on the operative representation. No serious attempt has been madein the scholarly literature
to articul ate the purpose or remedial approach of estoppel in restitutionary terms and, given
thehistorical and empirical analysesto follow, thisisunderstandable. Thereliance approach
to estoppel remedies, by way of contrast, providesrelief measured by theloss suffered by the
representeein reasonabl e reliance on the operative representation. “ Detrimental reliance,”?
which encapsulates the interest at stake under this approach, includes both actions taken
affirmatively and omissions to pursue an opportunity, provided there is a sufficient nexus
with the representation.?® This approach to relief under estoppel may be further contrasted
with its main rival, the expectation approach, which, although accepting that reliance is a

18 See e.g. Lunney, supra note 13 at 575; MacDougall, supra note 6 at 293; P.D. Finn, “Equitable
Estoppel” inP.D. Finn, ed., Essaysin Equity (Sydney: Law Book, 1985) 59 at 86 (di scussing promissory
estoppel); S.M. Waddams, The Law of Contracts, 4th ed. (Toronto: CanadalL aw Book, 1999) at 148-49
[Waddams, Contracts], the principle is one of preventing injustice, not of enforcing promises; Taylors
Fashions Ltd. v. Liverpool Victoria Trustees Co. Ltd., [1982] 1 Q.B. 133 at 154-55 (Ch. D.);
Amalgamated Investment & Property Co. Ltd. v. Texas Commerce International Bank Ltd., [1982] 1
Q.B. 84 at 103-104 (C.A.),“ unconscionability” provesthelink between all estoppels; Adelaide Capital
Corp. v. Offshore Leasing (1996), 149 N.S.R. (2d) 281 at paras. 60-70 (C.A.); Litwin Construction
(1973) Ltd. v. Pan (1988), 29 B.C.L.R. (2d) 88 at 99-101 (C.A.); B & A Bobcat and Excavating Ltd. v.
Sangha, 1999 BCCA 49, 118 B.C.A.C. 186 at para. 14.

9 L.L. Fuller & William R. Perdue, Jr., “ The Reliance Interest in Contract Damages’ (1936) 46 YaeL.J.
52 at 52: “legal rules can be understood only with reference to the purposes they serve.”

2 Waddams, Dimensions, supranote 16 at 221-23. Thispoint isnot without controversy: See Allan Beever
& CharlesRickett, “Interpretive Legal Theory and the Academic Lawyer,” Review, (2005) 68 Mod. L.
Rev. 320; Stephen A. Smith, “A Map of the Common Law?’ (2004) 40 Can. Bus. L.J. 364.

2 Supra note 19 at 53-54.

z As used here, “detrimental reliance” should not be confused with its technical features as a doctrinal
requirement for asserting a successful estoppel claim. Recently, in Ryan, supra note 7 at paras. 69, 74,
the Supreme Court of Canada defined the scope of this requirement.

= Williams, supra note 16 at 1059; supra note 19 at 55 (one of the first to expressly include lost
opportunities as part of therelianceinterest); Mary E. Becker, “ Promissory Estoppel Damages’ (1987)
16 HofstraL. Rev. 131 at 136-37; Jay M. Feinman, “ Promissory Estoppel and Judicial Method” (1984)
97 Harv. L. Rev. 678 at 688; W. David Slawson, “The Role of Reliance in Contract Damages’ (1990)
76 Cornell L. Rev. 197 at 220, suggesting that, where appropriate, the valuation of lost opportunities
must account for their contingent nature.
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threshold requirement of estoppel,** measures its relief by reference to the expectations
reasonably engendered in the representee. Thiswill often be effectuated by “estopping” the
representor from acting inconsi stently with the representation— in other words, by enforcing
it.

InPart 11 of thisarticle, | briefly set out thefindings of, and methodol ogy for, an empirical
study | conducted to test the remedial basis of estoppel. My conclusions disclose strong
appellate judicial support in Canada, over the last 12 years, for an expectation approach to
estoppel. Part I11 contains a detailed historical analysis of estoppel and is split into five
sections, each providing an historical account followed by an analysis of the different
categories of estoppel and their interrelation. Through this historical analysis, | reach six
main conclusions:

@ Reliance was not athreshold requirement of any of the common law estoppel s until
the mid-eighteenth century when the requirement was imported from equity in the
first common law decision on estoppel by representation;

2 This threshold requirement of reliance flowed from an historical equitable
jurisdiction developed in the seventeenth century which enforced representations
on an expectancy basis;

3 This equitable jurisdiction came to be seen as incompatible with the common law
doctrines of deceit and consideration and, in response to this perception, was
categorized as a doctrine of “estoppel” athough that label was unknown to the
Chancery;

4 By the time this categorization was complete, estoppel by representation was a
doctrine equally of law and equity, providing an expectation-based remedy, and
restricted to representations of existing fact;

5) Promissory estoppel isan equitabl e doctrine which devel oped largely asaresponse
to aspecific restriction imposed on estoppel by representation and sharesthe latter
doctrine’ s remedial focus on expectancy; and

(6) Proprietary estoppel is an equitabl e doctrine which devel oped independently from
estoppel by representation, although both share a partly common genesis, and
provides relief measured by the reasonable expectations engendered in the
representee.

[I. EMPIRICAL METHODOLOGY AND REMEDIAL FINDINGS®
The goal of my empirical analysis was modest: to determine what measure of relief was

awarded in estoppel judgmentsrendered by Canadian courts of appeal since 1995, and by the
Supreme Court of Canada since 1985. To this end, | assembled a data set containing all

2 | employ the phrase* threshol d requirement” throughout thisarticleto emphasizethedistinction between

aconstituent element of estoppel and its remedial basis. | realize, however, that this phrase may have
specific meanings in other areas of the law.

= I'will discuss the non-remedial findings of my empirical research, where relevant, in Part 111, below.
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Supreme Court of Canada®® decisions since 1985, and all decisions from courts of appeal
since 1995, where the word “ estoppel” appeared in the summary or headnote. While this
method suffered from limitations,? it was effective at capturing a large number of cases
through an objectivemeasure. After screening out duplicates, cases of estoppel by record and
other irrelevant cases,® | was left with a data set containing 108 cases. Of these, 79 were
cases where the court rejected the estoppel claim(s) being asserted. In Appendix B, | list
all such cases, classify the estoppel at issue and indicate the reason(s) for thergjection. This
left a data set of 29 casesin which estoppel was successful and in which the court provided
or affirmed aremedy. In Appendix A, | list these cases, classify the estoppel at issue,* note
the remedy awarded, and provide asummary of the case.® In classifying the remedy, | first
analyzed thefacts of the caseto conceptualize the reliance and expectation measure that was
applicable.® Asthe dataset wasrel atively small, | did not cross-compute the remedies based
on estoppel classification, although the pattern was generally consistent across categories.
In 26 of the 29 cases, the court did not discuss the remedial issue in any abstract way.

My findings provide evidence of the remedial primacy of expectancy in the recent
treatment of estoppel by appellate courtsin Canada. In all 29 cases, the remedy provided to
therepresenteewas consi stent with the expectation measure, and in no decisionwastherelief
exclusively consistent with the reliance measure. In 14 cases, however, the value of relief
was reasonably consistent with both the reliance and expectation measure. In these cases, |
have classified the remedy as “equivalent,” demonstrating in the case abstract in Appendix
A the sensein which the evidence disclosed areasonably strong likelihood that the reliance
and expectation measure would have been substantially the same in any event. In these 14
cases, the court aimost always employed the phraseology of estopping or precluding the
representor from resiling from the representation, which is more consistent with the
expectation approach.

% For the Supreme Court of Canada, | found these cases in the Supreme Court Reports on Quicklaw,
entering “estoppel” under document segment “summary” and adding the restriction “date is after
12/31/1984."

z For the Courts of Appeal, | found these cases in the Quicklaw database “ All Canadian Court Cases,”
updated on 26 March 2007, entering “estoppel” under document segment “summary” and “appeal”
under the document segment “ court,” and adding the restriction “ date s after 12/31/1994.” It should be
noted that “ All Canadian Court Cases’ appearsto have been changed recently toinclude casesfromtwo
reporters which | did not have access to (and which would not have been helpful), “All Canadian
Weekly Summaries,” and “Weekly Criminal Bulletin.”

s It would have missed cases where the concept of estoppel was at issue, but applied using a different
label. Moreover, it would have missed cases where the headnote improperly excluded the word
“estoppel.”

» See Adam Ship, “Appendix C: Cases Not Relevant,” available upon request to <aship@mccarthy.ca>
for a chart containing all non-duplicative cases | screened out and the screening parameters. These
constituted the majority of the cases found.

% Adam Ship, “ Appendix B: Unsuccessful Estoppel Cases,” available upon request to <aship@mccarthy.
ca> [“Appendix B"].

8 Inclassifying, | followed thefollowing parameters: (1) Where acourt expressly classified the estoppel,
| have recorded the class accordingly, unless the classification could not reasonably be supported by
precedentsestablishing the particul ar class; (2) Wherethe court fail ed to expressly identify thecategory,
but the estoppel more reasonably fit into one category than any other, | recorded it asfalling within that
category; (3) Wherethe court failed to expressly identify the category, and the estoppel does not fit into
any one category more reasonably than another, | recorded it under the category “Unclear”; and (4)
Whereacaseisrecorded as“ Unclear” thisoften meansthat it equally fit within the classes* Promissory
Estoppel” and “Estoppel by Representation.”

82 | also indicate if the defendant was the party estopped (55.2 percent of cases), and if the partieswerein
apre-existing legal relationship (62.2 percent of cases, 70.8 percent of casesif proprietary estoppel is
removed from the data set).

3 | often refer to thetrial decision to ensure asufficient factual basis for the conceptualizations, in which

case | have indicated such reference in the case summary.
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Aswill emerge from my analysis below, the legal history of estoppel also supports the
remedial primacy of expectancy. The contemporary Canadian law of estoppel, therefore,
comports with estoppel’ s jurisprudential history.

I1l. HISTORY, ANALYSIS, AND DISCUSSION

A. EsToPPEL BY RECORD, ESTOPPEL BY DEED,
AND ESTOPPEL IN PAIS

1. HISTORY

Estoppel by record, part of the doctrine of resjudicata,® is the earliest form of estoppel
known to English law.® By one account, it hasformed apart of thelaw sincethe courtswere
first congtituted in England.® Certainly, it was present in the early medieval period and is
found in the earliest collections of English law.*” According to John Henry Wigmore, one
of the earliest forms of estoppel by record evolved from the Germanic principle that the
“King swordisindisputable,” under which the king' s seal attached to a document rendered
its contents incontestable.® By the twelfth century, this principle had evolved to its more
modern form, under which thejudgments of acourt of record were given “ conclusive effect”
and parties were accordingly estopped from contradicting those matters which had been
solemnly recorded by the king's courts.® The rationale for estoppel by record in this early
period was inextricably tied to the pleading system and the historical practice of producing
arecord as a“mode of proof.”* Dramatic procedural changesto thetrial system came with
a shift in rationale for the doctrine towards an emphasis on the finality of litigation.”* In
modern times, courts often speak in terms of “issue estoppel”* and “cause of action
estoppel,”* both of which trace their genesis to estoppel by record.

Estoppel by record is the antecedent of the doctrine of estoppel by deed,* under which a
person may be estopped from acting inconsistently with a deed to which he was a party.
Similarly, if the deed’s execution was based on a false premise, a party may be estopped
from invoking the falsity.® In the eleventh century, the solemnity and conclusiveness
accorded to the king's seal began to be extended to the seal of private persons. By the
thirteenth century, the doctrine of estoppel by deed was established,”® and a deed duly
authenticated by a party’ s seal was afforded the same effect asthat of ajudgment, that is, a
“final determination of the issue between the parties.”*” The original basis for the doctrine
mirrored that of estoppel by record — it was employed as a mode of proof. As trial

s A term that was borrowed from Roman law: Bigelow, supra note 17 at xliii [footnotes omitted].

s Bower, supra note 1 at 9; Bigelow, ibid. at xliv; Holdsworth, supra note 17 at 144-46.

o Bigelow, ibid.

s Holdsworth, supranote 17 at 148; John Henry Wigmore, A Treatise on the Systemof Evidencein Trials
at Common Law, vol. 4 (Toronto: Canada Law Book, 1905) at 3411-23.

8 Wigmore, ibid. at 3414.

Holdsworth, supra note 17 at 147-48.

Ibid. at 144-45, 149; Bower, supranote 1 at 9.

Holdsworth, ibid. at 149.

See e.g. Pocklington Foods v. Alberta (Provincial Treasurer) (1993), 165 A.R. 155 (C.A.).

See e.g. Brown v. Marwieh (1995), 145 N.S.R. (2d) 220 (C.A.).

Bower, supra note 1 at 9; Wigmore, supra note 37 at 3411-23; Holdsworth, supra note 17 at 154.

Guimond v. Hébert (1997), 195 N.B.R. (2d) 194 (C.A.) at paras. 13-22.

Wigmore, supra note 37 at 3411-23; Holdsworth, supra note 17 at 145-62, citing Statham and

Fitzherbert Abridgments and Y earbooks temp. Edw. 1 annis 1307-26.

“ Bower, supra note 1; Holdsworth, ibid. at 155, 157.

5528”8~ 88
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procedures evolved, however, the doctrine came to be seen as “ based on the act of the party
in authenti cating by hisseal adocument which placed him under someliability to another.” %

From estoppel by record and estoppel by deed devel oped the doctrine of estoppel in pais,
of which one of the earliest cases was in 1445.% From the idea that one binds himself by
affixing his seal to and executing a deed, came the notion that certain actions such aslivery
of seisin, acceptance of rent, entry, partition, and acceptance of an estate®™ were so notorious
that they would effect an estoppel on the actor, by precluding him or her from averring a
different state of facts.>* A particular application of the doctrine was addressed by Parke B.
in Lyon v. Reed:

[11f lessee for years accept a new lease [from] his lessor, he is estopped from saying that hislessor had not
power to make the new lease; and, as the lessor could not do this until the prior lease had been surrendered,

the law says that the acceptance of such new leaseis of itself a surrender of the former.5?

By “in pais’ — which means, “without legal proceedings’* — the doctrine contempl ated
that as an evidentiary matter, the representor was estopped from disputing the natural
inference flowing from his act.> Estoppe! in pais, however, remained confined to a narrow
set of ossified categories and failed to evolve into any kind of general principle in the
sixteenth and seventeenth centuries.®

2. DISCUSSION AND ANALYSIS

Estoppel by record, estoppel by deed, and estoppel in pais share two important
characteristics. First, all three doctrines operate by giving conclusive effect to a particular
externality — the record, the deed, or the act in pais.* For the first two doctrines, thisflows
from the solemnity accorded to the seal of both the king and a private person. For estoppel
in pais, it flows from the notoriety attached to certain actions. The conclusiveness accorded
to the externality means that the outcome is al or nothing. With a successful invocation of
estoppel by record, the party against whom the doctrine is directed is estopped from
(re)litigating the matter; with asuccessful invocation of estoppel by deed, the estopped party
is bound by the deed; finally, when estoppel in paisis successfully asserted, the estopped
party cannot resile from the representation derived from hisor her notorious act. Thereisno
notion that the outcome of any of these estoppelswill be based on aparticular kind of injury
suffered by the party invoking it.

Second, neither estoppel by record, estoppel by deed,* or estoppel in pais require proof
of detrimental reliance. In fact, reliance was neither a constituent element nor an animating
feature of any of these doctrines. With estoppel in pais, athough it is possible that the

a8 Holdsworth, ibid. at 157.

49 Ibid. at 147, 159.

%0 Coke, supra note 1 at 352-53.

5t Bigelow, supra note 17 at 346; Holdsworth, supra note 17 at 145, 159; Bower, supra note 1 at 9-10.
=2 (1844), 13 M. & W. 285, 153 E.R. 118 (Ex. Ct.) at para. 306.

s Black’s Law Dictionary, 7th ed., s.v. “in pais’; The Dictionary of Canadian Law, 2d ed., s.v. “in pais.”
ot Birks, supranote 2 at 21.

% Holdsworth, supra note 17 at 160; Bigelow, supra note 17 at 347, 431, makes asimilar point.

56 Bigelow, ibid. at xliii-xliv.

57 Bower, supra note 1 at 23.
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notoriety of the particular action was based on an underlying notion that the opposing party
would have relied on it, the estoppel effect flowed with mere proof of the act.®

Despite these important similarities, the focus shifted for the first time with estoppel by
deed, from the solemnity of the record to the actions of the party against whom it was
deployed.® This was due to the fact that estoppel by deed was based on the act of the party
in authenticating a document by his seal.* This evolution towards the act of the estopped
party wasimportant to the devel opment of estoppel in pais, under which the representor was
bound by inferences flowing from his or her own actions.®*

Writing in the early seventeenth century, Lord Coke articulated the purpose of estoppel
at common law:

No man ought to allege any thing but the truth for his defence, and what he has alleged once, is to be
presumed true, and therefore he ought not to contradict it; for ... allegans contraria non est audiendus, [he
who alleges contradictory thingsis not to be heard] 82

Although, as we shall see, estoppel evolved much since the time of Lord Coke, this notion
of estoppel’ s underlying rationale would continue to resonate into the twentieth century.®

B. EQUITY'SJURISDICTION TO “MAKE REPRESENTATIONS GOOD”
1. HISTORY

Seventeenth-century developments in equity dramatically changed estoppel, leading
ultimately to the modern doctrine of estoppel by representation. The origin of estoppel by
representation lies in the influence of equitable principles on the common law doctrine of
estoppel in pais.** Animportant casein the devel opment of the equitable jurisprudence that
would dramatically influence estoppel in paisisHunt v. Carew,®® a 1649 Chancery decision.
In Hunt, the defendant held aremainder interest inland that the plaintiff wanted to leasefrom
the defendant’ sfather who held alifeinterest. The defendant falsely told the plaintiff that he
had previously transferred hisremainder interest to hisfather, and the plaintiff relied on this
when purchasing the leasehold directly from the father. The Court ordered the defendant to
make an assurance and confirm the lease on the grounds that the plaintiff had relied on and
was deceived by the defendant’ s misrepresentation.®®

8 Supra note 52.

% Jackson, supra note 17 at 86.

e Holdsworth, supra note 17 at 157.

el Bower, supra note 1 at 10.

62 Coke, supra note 1 at 352. Coke also stated another purpose of estoppel, which was the need for
conclusive fact finding.

& Seee.g. Ewart, supra note 17 at 6, citing this passage from Coke, ibid. and asimilar statement from the
U.S. Supreme Court in Morgan, supra note 17.

o4 Holdsworth, supra note 17 at 160-61; John McGhee, ed., Shell’s Equity, 31st ed. (Toronto: Carswell,
2005) at 253 (emphasizing common law); Bigelow, supra note 17 at 431 (emphasizing equity).

& (1649), Nels. 46, 21 E.R. 786 (Ch.) [Hunt].

&6 Ibid. at 786: “ he relying on the Affirmation of the Son ... that the Lease would be good ... by which he
was deceived.”
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Hunt is reflective of a body of equitable jurisprudence developing at the time, which
purported to disclose a jurisdiction in Chancery to “make the representation good.”®” In
Evans v. Bicknell,*®® an 1801 Chancery decision, Lord Chancellor Eldon recognized this
jurisdiction:

[Itisavery old head of equity, that if arepresentation is made to another person, going to deal in a matter
of interest upon the faith of that representation, the [representor] shall make that representation good, if he
knows it to be false.®®

One requirement of this doctrineis that the representor have knowledge of the information
that would render the representation fal se.”® The knowl edge requirement, however, wasoften
relaxed through an objectiveimputation of knowledge. For example, both Hobbsv. Norton™
and Hunsden v. Cheyney,” cited as early examples of this equitable principle,”® simple
negligence sufficed. In Burrowes v. Lock,™ it was clearly held that a grossly negligent
misrepresentation would engage the doctrine.”™

Totheextent that negligencewas sufficient to engage liability in equity for making afalse
statement, the doctrine was on a collision course with Derry v. Peek™ and the common law
tort of deceit.” In Derry, the House of Lords expanded on the principle flowing from Pasley
v. Freeman,” holding that liability at common law in deceit could not lie where the
representor held an honest belief in the truth of the statement. In Evans, Lord Chancellor
Eldon had arguably considered the equitable jurisdiction to mirror this principle as he
specifically required the representor to know of the falsehood and prefaced his statement of
the principle by asserting that the equitable jurisdiction was concurrent with liability under
Pasley.” Nevertheless, when representee-litigants began to invoke precedents where fraud
was not required, the equitable jurisdiction came to be re-examined and cases therein
recategorized.

In Low,® the English Court of Appeal recategorized several leading Chancery decisions
of this kind as cases of “estoppel.” According to Lindley L.J., although the equitable

& R.P. Meagher, W.M.C. Gummow & J.R.F. Lehane, Equity: Doctrines and Remedies, 3d ed. (Sydney:
Butterworths, 1992) at 420; Jackson, supra note 17 at 87-88; Frederick Pollock, The Law of Torts, 5th
ed. (London: Stevens and Sons, 1897) at 187.

e (1801), 6 Ves. Jr. 174, 31 E.R. 998 (Ch.) [Evans].

& Ibid. at 1002 [footnotes omitted].

0 lan E. Davidson, “ The Equitable Remedy of Compensation” (1982) 13MelbourneU.L. Rev. 349 at 357:
“possession by the representor of [the requisite] information.”

n (1682), 1 Vern. 136, 23 E.R. 370 at 370 (Ch.) [Hobbs]: “it was a negligent thing.” By way of contrast,
in Dyer v. Dyer (1682), 2 Chan. Cas. 108, 22 E.R. 869, cited by Holdsworth, supra note 17 at 161, the
Court refused to grant relief where there was no proof of fraud.

2 (1690), 2 Vern. 150, 23 E.R. 703 [Hunsden]. In Hunsden, the Court held against the defendant despite
her insistence on not having knowledge of the falsity. Meagher, Gummow & Lehane, supra note 67 at
406-407, n. 2, cites this as a case where negligence sufficed, although the report does not disclose
whether the Court actually held on that basis rather than merely disbelieving the defendant.

I G.H.L. Fridman, “Promissory Estoppel” (1957) 35 Can. Bar Rev. 279 at 291 [Fridman, “ Promissory
Estoppel”]; Holdsworth, supra note 17 at 161; Meagher, Gummow & Lehane, ibid.

“ (1805), 10 Ves. Jr. 470, 32 E.R. 927 at 929 (Ch.) [Burrowes]: “[a]t |east it was gross negligence.”

IS Jackson, supra note 17 at 87; Low v. Bouverie, [1891] 3 Ch. 82 [Low].

7 (1889), 14 App. Cas. 337 (H.L. (Eng.)) [Derry].

77 Supra note 70 at 357-61.

® (1789), 3T.R. 51, 100 E.R. 450 (K.B.) [Pasley].

o Bigelow, supra note 17 at 431; Ewart, supra note 17 at 7, both agree that the eguitable jurisdiction
mirrored deceit.

g Supra note 75.
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jurisdictionto giverelief for carel ess misrepresentations was “ quite inconsistent with Derry
v. Peek,” Derry left untouched “the law relating to estoppel.”®* Burrowes, moreover, was
clearly recategorized in Low as a case of estoppel.?? Lord Kay in Low, after referring to
several cases including Burrowes, Hobbs, and Hunsden,® all cases tending to illustrate
equity’s jurisdiction to remedy careless misrepresentations, suggested that there was no
equitable jurisdiction inconsistent with Derry because all Chancery decisions cited to the
contrary were either actually based on fraud or were really cases of “estoppel.”®

It would appear, therefore, that the independent devel opment of this historical equitable
jurisdiction discontinued after Derry. However, this doctrine's substantial influence on
estoppel by representation and proprietary estoppel, and its further marginalization by the
House of Lords, will be explored in the sections below.

2. DISCUSSION & ANALYSIS

At this stage in the history of estoppel, three issues arise in relation to the historical
jurisdiction of the Chancery. Thefirst relatesto the remedy available under the doctrine. We
shall see that, although many of the earlier decisions were unclear as to the reasoning
underlying the remedy provided, the later judgments clearly cast the jurisdiction in wide
terms. The second issueisrelated to thefirst; to what extent, if any, was detrimental reliance
athreshold requirement of the doctrine? Finally, the decision of the English Court of Appeal
in Low® raises an important third issue related to the phenomenon of legal categorization.

The remedial approach of this historical jurisdiction appears to have been based on
protecting the representee’ s expectancy interest although the earlier decisions are somewhat
ambiguous. In many of the early decisions grounding this jurisdiction, the remedy awarded
was consistent with both the reliance and expectation measures, and the courts' reasoning
on the remedial issue was less than clear. One example isthe case of Burrowes®™ wherethe
representor-trustee told the representee that a beneficiary under his trust, with whom the
representee was about to contract, was entitled to £288. The trustee had forgotten, however,
that the beneficiary’ s interest was encumbered. After the beneficiary assigned his interest
under the trust to the representee to discharge a debt, the representee discovered the
encumbrance. He brought asuit in equity against the representor-trustee and the beneficiary.
According to Grant M.R.:

[Thetrustee-representor] must be answerable, in case[the beneficiary] cannot answer the demand; and must
first pay over to the [representee] the residue of the trust fund, deducting the [existing encumbrance]; then
[the beneficiary] must make up the deficiency; and, if hefails, [the trustee-representor] must makeit good.87

The remedy awarded to the representee does not clearly fall within one measure of
recovery. Therepresenteerelied on the representation by purchasing theinterest and thereby
discharging a debt owed to him by the beneficiary. It is arguable that but for this

8l Ibid. at 100.

e Ibid. at 100-102.

&3 Supra note 72.
Low, supra note 75.
& Ibid.

& Supra note 74.

&7 Ibid. at 929.
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representation made by the trustee of the very trust from which the interest wasto be drawn,
the representee would not have entered into this transaction. Thus, detriment suffered in
reliance is the difference between the value expected and the value received. In short, the
expectation measure mirrors the reliance measure. Unfortunately, the report of the decision
does not disclose which measure animated the court’s reasoning, although Grant M.R.
prefaced his decision by citing the court’ s authority to “ make [the] representation good,”
which at least semantically comports with expectancy.

An earlier example of remedial uncertainty isthe decisionin Hunt.?® Recall that in Hunt,
the representor told the representee that his father had a full interest in the land that the
representee wanted to lease. In truth, the representor held aremainder interest. Inrelianceon
the representation, the representee |eased the land, paying a price reflecting his expectation.
Thus, in ordering the representor who held the remaining interest to confirm the lease, the
Court both gave effect to the expectations engendered by the representation and remedied
the representee’ s detrimental reliance. The report of Hunt does not disclose which measure
was dominant in the Court’ s reasoning on the issue of remedy.

In Hobbs,® another early case, the fact pattern and the remedy were almost identical to
Hunt. The Court ordered the representor to pay an annuity on the basis that he had
encouraged the representee to purchase the annuity without disclosing his own existing
interestintheunderlying land. Therepresentee’ sreliance on the representation arguably took
the form of purchasing the annuity, and in doing so, he paid a price which mirrored the
expectation engendered by the encouragement.

Despite these cases of uncertain remedies, in the seventeenth-century decision of
Hunsden, and many of the early nineteenth-century cases, the doctrine was articulated in
terms that suggested it would provide full protection for the expectations engendered in the
representee. In Hunsden, the Court held that the defendant, whose representation regarding
the nature of her interest in land had induced a marriage between her son and a third party,
must “make [the representation] good” by exercising her proprietary rights in conformity
with the representation.” There was no discussion in the report of the decision regarding the
value of the representee’s detrimental reliance. In the 1801 decision in Evans, Lord
Chancellor Eldon also cited the doctrine as requiring the representor to “make [the]
representation good.”% This articulation suggests that the remedy is to enforce the
representation, thusaddressing the expectation interest of therepresentee. Thispassagefrom
Evanswascited asthe main authority in Burrowes, suggesting that the Court there al so based
its remedy on the expectation measure, despite the fact that the remedy happened to be
consistent with the reliance interest as well.

Lord Cottenham’ s speech in an 1845 House of Lords decision isalso frequently cited® in
the same vein. According to Lord Cottenham:

& Ibid.

8 Supra note 65.

90 Supra note 71.

oL Hunsden, supra note 72 at 703-704.

92 Supra note 68 at 1002.

o Finn, supra note 18 at 62-65; Davidson, supra note 70 at 361, noting that this decision has since been
reinterpreted as one of contract by the House of Lords, which is discussed below at infra notes 140-45
and surrounding text.
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A representation made by one party for the purpose of influencing the conduct of another, and acted on by
him, will in general be sufficient to entitle him to the assistance of a Court of Equity, for the purpose of
realising such representation.*

| am of the opinion ... that the expressions used in the proposed arrangement, acted on as they were,
became obligatory on the party on whose behalf the proposition was made.®

This passage, which referred to the equitable jurisdiction,®® strongly suggests that the
expectation measure dominated the remedy. Finaly, in Loffus v. Maw, after citing part of
L ord Cottenham’ s speech above, the Vice-Chancellor waseven moreexplicit ontheremedy:

The [represtentor’ 5] representation in this case, and any other case within the application of the doctrine
[stated by Lord Cottenham], binds the property ... as completely, according to the law of this Court, asif
he had bound himself in consideration of money.97

Although we shall see later® that the House of Lords would soon overrule Loffus and
reinterpret the speech of Lord Cottenham, at |east some of theimportant decisionsunder this
principle have invoked a remedy that is clearly based on an expectation, as opposed to a
reliance measure. Moreover, all of the decisionsare consistent with the expectation measure
while none were exclusively consistent with a reliance-based remedy.

While expectancy waslikely the basisfor the Courts' remedy inthese cases, | submit that,
in contrast to the common law doctrines of estoppel by record, estoppel by deed, and
estoppel in pais, detrimental reliance was a requisite element of this equitable jurisdiction.
For example, in the cases of Hunt and Hobbs, two of the earliest cases, reliance was part of
the Courts' analysis. In Hunt, the Court expressly invoked the representee’s reliance in
finding against the representor. Moreover, in Hobbs, the disposition was based in part on the
fact that the representee” encouraged” the underlying transaction and the additional fact that,
had the representor not been negligent in his misrepresentation, the representee would have
been “informed” of the truth before entering into the transaction. In Hunsden and Gale v.
Lindo,* two other seventeenth-century decisions, althoughthe Courts' reasoning onreliance
is less clear than in Hunt and Hobbs, the respective representations appeared to play a
material role in inducing the marriage agreements at issue.

Therequirement of relianceis perhaps clearest in Evans, where Lord Chancellor Eldon’s
articulation of the Chancery’sjurisdiction in such cases made reliance a core reguirement:
“if arepresentation is made to another person, going to deal in a matter of interest upon the
faith of that representation, the [representor] shall make that representation good.”*® In
Burrowes, the Court expressly applied Lord Chancellor Eldon’ s statement, making specific

o4 Hammersley v. De Biel (1845), 12 Cl. & F. 45, 8 E.R. 1312 at 1312 [Hammersley].
9 Ibid. at 1320, n. 1 [emphasis added].
% Ibid. at 1331, Lord Campbell: “ Of course, Lord Cottenham is here speaking of ... adoctrine of a Court

of Equity.”
v (1862), 3 Giff. 592, 66 E.R. 544 (Ch.) at 549 [emphasis added, Loffus).
o8 Infra notes 140-45 and surrounding text.

% (1687), 1 Vern. 475, 23 E.R. 601 [Gal€].
10 gqupra note 68 at 1002 [footnotes omitted, emphasis added].
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findings of fact to discharge the requirement of reliance.™™ Finally, Hammersley and Loffus
wereexplicitin requiring detrimental reliance. InHammer sley, the Court set out theprinciple
on which the decision in Loffus is based, as requiring a representation “made by one party
for the purpose of influencing the conduct of the [representee], and acted on by him.” 2
Reliance was thus a threshold requirement for relief under the jurisdiction.

Beyond aremedial approach likely favouring expectancy and the requirement of reliance,
theequitablejurisdiction raisesan additional issuerel ated to categorization. Inthe eighteenth
and early nineteenth centuries, an orthodox conceptualization of “estoppel” would have
focused on common law estoppel by record and its extension into the common law doctrines
of estoppel by deed and in pais. Thisis because an orthodox conceptualization of “estoppel”
is one most grounded in the history of the legal use of that term, and these were the only
doctrinesin either the common law or equity which — up until the early nineteenth century
— borethelabel. There could be no understanding of the term * estoppel” in the law without
reference to its genesisin these common law concepts. However, in Low,'® early Chancery
caseswerelabelled as*“ estoppel” decisions. Thislabelling occurs despitethefact that inthe
reports of the decisionsin question, the word “estoppel” does not appear, and the Chancery
had not expressly adopted the concept of “estoppel.”

I would submit that in Low, abroad description of equity’ senforcement of representations
was likely construed as a threat to the authority of the House of Lords' decision in Derry,
which restricted liability for misrepresentation to cases of fraud. AsLord Kay stated in Low:
“1 am not satisfied that relief in the nature of a personal demand against the defendant has
been given in Equity in cases which did not involve fraud or to which this doctrine of
estoppel would not apply.”*® The use of the word “would” in the preceding sentence
suggests a conscious recognition of the fact that the cases in question were not necessarily
decided by reference to the common law notion of estoppel from that era. Treating the cases
as ones of estoppel, a concept known to the common law, was somehow less of athreat to
the tort of deceit than allowing them to remain illustrations of equity’s independent
jurisdiction to make representations good. This phenomenon of categorizing Chancery
decisions as ones of estoppel, as we shall see, would prove important in the history of
estoppel by representation.

C. ESTOPPEL BY REPRESENTATION
1. HISTORY
In 1762, the Court of King's Bench in Montefiori v. Montefiori'® delivered a judgment

that many scholars'® assert imported into the common law equity’ s flexible approach to
making representations good. According to Lord Mansfield:

o1 gupra note 74.

102 gqupranote 94 at 1320, n. 1 [emphasis added].

103 gypra note 75.

4 |pid, at 112-13 [emphasis added].

15 (1746-1779), 1 Bla W. 363, 96 E.R. 203, Lord Mansfield [Montefiori].

106 McGhee, supra note 64 at 253-54; Holdsworth, supra note 17 at 160-62; Fridman, “Promissory
Estoppel,” supra note 73 at 292.
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The law is, that where, upon proposals of marriage, third persons represent any thing material, in a light
different from the truth ... they shall be bound to make good the thing in the manner in which they
represented it. It shall be, as represented to be 107

No case was cited by Lord Mansfield for this proposition of law, and no common law
decision at the time would appear to support it. However, both Gale'® and Hunsden'® —
seventeenth-century Chancery decisions founding equity’s jurisdiction to make
representations good — dealt with the exact factual scenario contemplated by Montefiori. In
Gale, therepresentor |oaned money to hissister so that shewould ook wealthier to her suitor
who married her onthe strength of her wealth. The representor was enjoined from recovering
the money. In Hunsden, the representor’ s careless ignorance as to her own interest in land
had the same effect as a representation by colouring the terms of amarriage treaty between
her son and his fiancée. She was compelled to stand by the treaty.

Several decades after Montefiori, common law courts began to enunciate a doctrine of
estoppel by representation. In Heane v. Rogers,™° the Court of King's Bench set out the
following rule of law:

Thereisno doubt but that the express admissions of aparty ... or admissionsimplied from his conduct, are
... strong evidence, against him; but we think that [only where] ... another person has been induced ... to
dter hiscondition ... [ig] the party estopped from disputing their truth.1t

Three years|ater, in Gravesv. Key,™? the Court of King's Bench cited Heane, Wyatt v. The
Marquis of Hertford,™ and Sraton v. Rastall*** for the following proposition:

A receipt isan admission only, and the general ruleis, that an admission, though evidence against the person
who madeit ... isnot conclusive evidence, except asto the person who may have beeninduced by it to alter
his condition.**®

In the 1837 decision of Pickard v. Sears,™'® the common law principle of estoppel by
representation was given what many legal scholars consider to be its first modern
articulation.* Citing Heane and Graves, Lord Denman stated the principle as follows:

[TIherule of law is clear, that, where one by his words or conduct wilfully causes another to believe the
existence of a certain state of things, and induces him to act on that belief, so asto alter his own previous

07 gqupra note 105 at 203.

108 gypranote 99.

9 Qupranote 72.
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m Ibid. at 218.
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M3 (1802), 3 East 147, 102 E.R. 553 at 553 (K.B.): “it did not appear that the [representee] wasin any way
prejudiced ... [and therefore the admission may be departed from].”

14 (1788), 2 T.R. 366, 100 E.R. 197 (K.B.), holding that, without more, a receipt is not conclusive proof
against a person who signsiit.

5 gQupranote 112 at 119, n. (a) [footnotes omitted].

us  (1837), 6 Ad. & El. 469, 112 E.R. 179 (K.B.) [Pickard].

17 Bigelow, supra note 17 at 431-32; Ewart, supra note 17 at 8; Holdsworth, supra note 17 at 146,
Meagher, Gummow & Lehane, supra note 67 at 406-407.
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position, the former is concluded from averring against the latter adifferent state of things as existing at the

sametime.1®

InFreemanv. Cooke,™® ParkeB. |abelled Pickard, Heane, and Graves as cases of “estoppel”
and qualified, as follows, the “wilfulness’ requirement from Pickard:

[B]y theterm “wilfully,” [we must understand that it is sufficient if the representor] ... so conducts himself
that areasonable man would take the representation to be true, and believe that it was meant that he should
act upon it 120

With the 1854 decision of Jorden v. Money,** the doctrine of estoppel by representation
crystallized, taking on a modern form that is still retained in England.’? In Jorden, Lords
Cranworth and Brougham, for amajority of the House of L ords, held that the doctrine “does
not apply to a case where the representation is not arepresentation of afact, but a statement
of something which the party intends or does not intend to do.” ** Jorden was an appeal from
the old equity jurisdiction: its effect cannot be confined to estoppel at common law.**
Moreover, the House of Lords in Jorden was unanimous in considering the principle under
consideration to be one “equally of law and of equity”*® with the same elements. After
Jorden, estoppel by representation was largely considered to be the same at both common
law and in equity® and no longer applied to representations as to future intention.

In Canada, the distinction between estoppel by representation and promissory estoppel has
largely disappeared. From an empirical point of view, in ailmost 31 percent of the estoppel
cases studied, it wasimpossibleto tell to which category of estoppel the court was referring
and in most of this group of cases, the difficulty arose because the facts supported both
promissory estoppel and pre-Jor den estoppel by representation.*” Moreover, in 15 percent?®
of cases, | classified the estoppel as estoppel by representation, and in most of these, the
court made no explicit mention of, nor seemed to be constrained by, therestrictive principle
in Jorden that it only applies to the statements of fact.® By way of contrast, | was able to
classify almost 40 percent® as cases of promissory estoppel, aclassification often based on
the courts’ own label. It would appear that thislabel, relative to estoppel by representation,
is dominant in Canadian appellate jurisprudence.

118 gqupranote 116 at 181 [footnotes omitted].
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2. DISCUSSION AND ANALYSIS

The same three issues discussed in relation to the evolution of the historical Chancery
jurisdiction arisewith respect to thisaccount of estoppel by representation. Thefirst concerns
the phenomenon of categorization discussed in relation to the decision in Low.™ The second
relatesto the remedial approach of estoppel by representation, whichwill be shown to favour
expectancy. Third, the role of reliance as a threshold element will be explored.

The decision in Jorden, by interpreting many divergent decisions as examples of the
same principle, casts additional light on all three of these issues. Lord Cranworth began his
analysisin Jorden by setting out the principle as follows:

[11f aperson makes any fal se representation to another, and that other acts upon that fal se representation, the
person who has made it shall not afterwards be allowed to set up that what he said was false, and to assert
the real truth in place of the falsehood which has so misled the other. That is a principle of universal
application.... [I]n a great many cases [the representor has] been held bound to make his representations
good.132

Following this articulation, Lord Cranworth proceeds to discuss cases from both the
Chancery and common law which he expressly considers to be examples of this universal
principle. According to Lord Cranworth, Gale,*® a seventeenth-century Chancery decision,
isan early example of this principle, as are the common law cases of Montefiori, Pickard,
and Freeman.

The manner in which the principle was stated in the common law decisions, however,
differed fromits articulation in those of the Chancery. In Heane and Graves, for example,
thedoctrineiscast in evidentiary terms; an “admission” of aparty isonly strong “evidence”
against him unlessthe admission induces reliance, in which caseit is“ conclusive” or works
as an “estoppel.” This articulation expressly employs the concept of reliance or change of
position as a threshold requirement without which there can be no remedy. The analytical
roleof reliance, however, doesnot extend into the remedy which clearly favours expectancy.
The representor’ s admission becomes binding on him, and reliance in no way animates the
relief provided.™ To a large extent, this remains the remedia conceptualization in
England.™* The famous common law decision in Pickard contained similar dicta, wherein
Heane and Graves are cited as the only authorities. Freeman is of similar effect, relying
heavily on Pickard.

In terms of categorization, the evidentiary nature of the principle at common law differs
from its articulation in equity. In Hunsden, rather than stating the principle in evidentiary
terms, the Court, as indicated in the report, “compelled” the representor to “make [the

B gupranote 75.

2 gQupranote 121 at 880.

133 Qupranote 99.

3% The Honourable L.J. Priestley, “Estoppel: Liability and Remedy?’ in Donovan W.M. Waters, ed.,
Equity, Fiduciariesand Trusts (Scarborough: Carswell, 1993) 273 at 276; Bower, supranote1 at 131,
492; Meagher, Gummow & Lehane, supra note 67 at 406-407.

15 Scottish Equitable Plc. v. Derby, [2001] EWCA Civ 369, [2001] 3 All E.R. 818. The Court affirmsthe
evidentiary conceptualization, but assertsajurisdiction to mitigate itseffect if justice requireslessthan
full expectancy relief.
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representation] good.” ** In Gale,™®” moreover, theissueiscast intermsof afraud perpetrated
against the representee entitling himto act, asagainst the representor, asif the representation
had been true. It is therefore not atogether clear that the early Chancery decisions and
nineteenth-century common law decisions really represent examples of the same universal
principle, despiteLord Cranworth’ ssuggestion to the contrary. Indeed, as Stephen Waddams
has noted, “[€]quitable concepts ... cut acrosslegal categories, and cannot easily befitted to
conceptsderived fromthecommon law.”**® Neverthel ess, asthedoctrinediscussedin Jorden
cameto be understood as“ estoppel,”** all of the decisions cited by Lord Cranworth can —
with basis in high authority — be similarly labelled, however (un)supportable from an
historical perspective the label may be.

At the sametime, by holding that the application of thisuniversal principle wasrestricted
to representations of existing fact, Jorden can be understood as protecting the sanctity of the
common law doctrine of consideration. In this sense, it is similar to the later decision of
Low,™° which, as discussed previously, played a similar protective role in relation to the
common law tort of deceit. In setting out the restriction on estoppel in Jorden, Lord
Cranworth held:

[The] doctrine does not apply to a case where the representation is not a representation of a fact, but a
statement of something which the party intends or does not intend to do. In the former caseit isa contract,
inthelatter itisnot.... [I]t seemsto me that the distinction is founded upon perfectly good sense, and that
in truth in the case of what is something future, there is no reason for the application of the rule, because

the parties have only to say, “Enter into a contract,” and then al difficulty is removed.'*

Oneinterpretation of this passageisthat L ord Cranworth subscribed to aparticul ar notion
regarding the exclusivity of contract inthelaw of promissory liability. About 30 years after
Jorden, the House of Lords rendered a similar decision in Maddison v. Alderson,** where
it reeexamined several decisions in which courts of Chancery invoked their historical
jurisdiction. In Maddison, many of these decisions were construed as inconsistent with
Jorden. Such cases were either labelled as cases of contract,™® or where not susceptible to
contractual analysis, expressly overruled.* After Jorden and Maddison, very littleremained
of the blanket jurisdiction of equity to make representations good.’*

1% Hunsden, supra note 72 at 703 [emphasis added]: “the [action] was brought by [the plaintiff] ... and
plrayegif i that the defendant might be compelled to make it good.... [T]he court decreed it for the
plaintiff.”

137 In Gale, supranote 99 at 601, the representee had died, but the court indicated that had the representee
been alive, he would “have been relieved.”

138 Waddams, Dimensions, supra note 16 at 13 [footnotes omitted)].

1 gupranote 121, is universaly considered to be aseminal estoppel decision.

140 gQupranote 75.

41 gqupranote 121 at 882 [emphasis added].

42 (1883), 8 App. Cas. 467 (H.L.) [Maddison).

48 Some of the early Chancery decisions are susceptible to contractual analysis, although the Chancery
judges were likely not conscious that their decisions were based on contract. See Meagher, Gummow
& Lehane, supranote 67 at 420; Finn, supra note 18 at 63-64; Jackson, supra note 17 at 88 (esp. n. 27);
Hammersley, supra note 94, was held to be a case of contract in Maddison, ibid.

4 Maddison, ibid. at 473-74, 483; Priestley, supra note 134 at 275-76; Finn, ibid. at 65; seealso Davidson,
supra note 70 at 361. Loffus, supra note 97, was overruled.

1 Finn, ibid. at 64-66, asserts that proprietary estoppel and equitable estoppel by representation are what
remain of this historical jurisdiction.
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Theinfluence of equitable principlesontheultimate doctrine of estoppel by representation
isalso evident. Recall that reliance was not a threshold element in the doctrines of estoppel
by record, estoppel by deed, or the historical version of estoppel in pais.**® Recall
additionally, that the purpose or policy underlying the common law doctrines of estoppel by
deed and in pais as stated by Lord Coke in the seventeenth century was based on the
principle that “allegans contraria non est audiendus.”** This articulation has evidentiary
overtones. However, in Montefiori, the first modern common law decision of estoppel by
representation, reliance was arequirement. The principlein Montefiori only operated where
amaterial misrepresentation induced amarriage. By the nineteenth century, Heane, Graves,
and Pickard, although maintai ning the common law evidentiary conceptualization, expressly
embraced theideathat reliance wasrequired in order to render the representation conclusive.

| would submit that this embrace by the common law of the requirement of reliance must
be seen as an importation from equity, which, as noted in the discussion under the history of
the Chancery’ s historical jurisdiction, clearly made reliance a constituent element early on.
Without some evidence in the historical record of another source of this changein common
law doctrine, and given that Montefiori, the first common law decision of estoppel by
representation, waslikely influenced by marriage casesfromthe Chancery requiring reliance,
it would appear that the threshold element of reliance came from the Chancery.

We can also see that the common law’s evidentiary conception of estoppel came to be
imposed on equity. With the recategorization and abolition in Jorden, Maddison, and Low
of much of the Chancery’ s remaining jurisdiction to enforce representations,*® estoppel by
representation cameto be seen asthe same at common law andin equity. What emerged was
adoctrinethat maintained the common law notion that the representor will be precluded from
actinginconsistently with representation. | would submit that the phraseol ogy of “ estopping”
the representor, rather than that of “making the representation good,” is indicative of the
evidentiary conceptualization of the common law and came to dominate estoppel both at
common law and in equity.

D. PROMISSORY ESTOPPEL
1. HISTORY

The genesis of promissory estoppel isinextricably tied to the decision in Jorden'* where
the House of L ordsrestricted the application of estoppel by representation to representations
of existing fact. The doctrine of promissory estoppel is commonly traced™ to the 1947
decision of Denning J. (as he then was) in Central London Property Trust Limited v. High
Trees House Limited.”™ According to Denning J. the “ representation [in theinstant case] ...
was not arepresentation of an existing fact,” which isthe essence of common law estoppel;
“[i]t was arepresentation, in effect, asto the future.” At common law, that “would not give

146 See supra notes 57-58 and surrounding text.

47 Coke, supra note 1 at 352.

148 Proprietary estoppel, however, is also aremnant of this historical jurisdiction. See Part I11.E, below.

49 gQupranote 121.

30 Shannon K. O'Byrne, “More Promises to Keep: The Expansion of Contractual Liability Since 1921”
(1996) 35 Alta. L. Rev. 165 at 175-76; Meagher, Gummow & Lehane, supra note 67 at 420;
MacDougall, supra note 6 at 274; Bower, supra note 1 at 12, 443.

51 [1947] 1K.B. 130 [High Trees).
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riseto an estoppel, because [of] Jorden v. Money.” *** Neverthel ess, according to Denning J.,
equity could still be employed:

The law has not been standing still since Jorden v. Money.... [There are cases of promises which were]
intended to create legal relations and which, to the knowledge of the person making the promise, [were]
going to be acted on by the person to whom it was made, and which was in fact so acted on.... The courts

.. have refused to allow the party making it to act inconsistently withiit.... [These] decisions are a natural
result of thefusion of law and equity.... [T]he cases of Hughesv Metropolitan Ry. Co., 153 Birmi nghamand
District Land Co. v. London & North Western Ry. co™andsal isbury (Marquess) v. Gilmore!™ ... [show]
that a party would not be allowed in equity to go back on such a promlse.156

The label “promissory estoppel,” which was first employed by Samuel Williston in the
United States, to distinguish the concept from estoppel srestricted to statements of fact,” has
since been imposed on the High Trees principle.

Two things should be noted at this point. First, the decision in Jorden was an appeal from
adecision in equity, and the notion that its effect islimited to common law estoppel cannot
be maintained.™® In fact, at least since Jorden, estoppel by representation is a doctrine
equally of equity and common law with the same characteristics.”® Second, of the three
decisions cited by Denning J. in High Trees, two — Birmingham and Salisbury — rely
completely on the authority of the third, Metropolitan, to which attention will now turn.

In Metropolitan, a decision of the House of Lords, Lord Cairns, without citing any
authority,** enunciated thefollowing abstract principleof equity which ultimately influenced
High Trees, Birmingham, and Salisbury:

[t is the first principle upon which all Courts of Equity proceed, that if parties who have entered into
definite and distinct terms involving certain legal results ... afterwards by their own act or with their own
consent enter upon a course of negotiation which has the effect of leading one of the partiesto suppose that
the gtrict rights arising under the contract will not be enforced, or will be kept in suspense, or held in
abeyance, the person who otherwise might have enforced those rights will not be allowed to enforce them
where it would be inequitable having regard to the dealings which have thus taken place between the
parties.161

152 Ibid. at 134.

1% (1877), 2 App. Cas. 439 (H.L. (Eng.)) [Metropolitan].

4 (1888), 40 Ch. D. 268 (C.A.) [Birmingham].

1% (1942), 2K.B. 38 (C.A. ) [Salisbury].

186 SQupranote 151 at 134-35

17 E. Allan Farnsworth, Farnsworth on Contracts, 4th ed. (New Y ork: Aspen, 2004) at 93, n. 21.

%8 Treitel, supra note 124 at 116; Meagher, Gummow & Lehane, supra note 67 at 419-20; Bower, supra
note 1 at 21.

159 Seesupra note 129.

160 |t has been suggested that Lord Cairnsin Metropolitan, supra note 153, may have been referring to the
equitable principle of relief against forfeiture, but this was rejected in Birmingham, supra note 154. It
has also been suggested that the reference was to estoppel by acquiescence, which itself evolved from
equitable misrepresentation, although Lord Cairns' articulation seems to emphasize amore active role
for the representor. See Bower, supra note 1 at 445-46.

1 Metropolitan, ibid. at 448.
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Althoughit is arguable that this principle cannot be reconciled with Jorden,*® it spawned a
separate doctrine, labelled “promissory estoppel,” that has since been affirmed as good law
in Canada, Australia, and the United Kingdom.'®® At the same time, moreover, the authority
of Jorden appears to remain intact, at least in the U.K.**

Four years after rendering hisfamous decisionin High Trees, Denning J. (as hethen was)
added what has appeared to many to represent an important clarification of the scope of that
decision. In Combe v. Combe, he provided the following proposition:

[Promissory estoppel] may be part of a cause of action, but not acause of actioninitself ... [and, as such,]
it can never do away with the necessity of consideration when that isan essential part of the cause of action.
The doctrine of consideration istoo firmly fixed to be overthrown by aside-wind.... | fear that it was my
failure to make this clear [in High Trees] which misled [the trial judge] in the present case 1%

As Lord Denning would later write, promissory estoppel — instead of constituting an
independent basis of promissory liability — was designed to mitigate the “ill effects’ of the
operation of the doctrine of consideration in the context of contractual modifications and
discharges.'®®

2. DISCUSSION AND ANALYSIS

Therelationship between promissory estoppel and the doctrine of considerationisatopic
about which much ink has been spilled and provides further insights into the three familiar
issues of remedy, reliance, and categorization. To understand this relationship requires an
appreciation of historical nuance.

Described at a high enough degree of abstraction, estoppel-like concepts are sweeping,
capable of rendering nugatory other legal principles. Promissory estoppel is especialy
illustrative of this potential vis-a-vis the contractual requirement of consideration.’®” Aswe
have seen in Jorden and Maddison, the Chancery’s jurisdiction to enforce representations
came to be reinterpreted, recategorized, and restricted in response to its relationship with
contract. AsHolmes J. (as he then was) stated in 1884, writing for the U.S. Supreme Court:
“it would cut up the doctrine of consideration by the roots, if a promisee could make a
gratuitous promise binding by subsequently actinginrelianceonit.”*®1n 1974, legal theorist
Grant Gilmore predicted that promissory estoppel would eventually overpower contract as
the principal source of promissory liability.*®® The Combe restriction, and we shall see other

62 Meagher, Gummow & Lehane, supra note 67 at 420; Bower, supra note 1 at 29-30, citing Meagher,
Gummow & Lehane with approval.

163 Seeeg. Maraclev. TravellersIndemnity Co. of Canada, [1991] 2 S.C.R. 50; Tool Metal Manufacturing
Co. Ltd. v. Tungsten Electric Co. Ltd., [1955] 1 W.L.R. 761 (H.L. (Eng.)); Waltons Sores (Inter state)
Limited v. Maher, [1988] HCA 7, 164 C.L.R. 387 [Waltons]. In the United States, the genesis of
promissory estoppel is traced to s. 90 of the First Restatement of the Law of Contracts (St. Paul:
American Law Institute, 1932).

%4 Lunney, supra note 13 at 559; Bower, supra note 1 at 30.

6 [1951] 2 K.B. 215 at 220 (C.A.) [Combe].

66 A.T. Denning, “Recent Developments in the Doctrine of Consideration” (1952) 15 Mod. L. Rev. 1 at
4,

%7 Waddams, Dimensions, supra note 16 at 58, making this argument in relation to promissory estoppel.

68 Commonwealth v. Scituate Savings Bank (1884), 137 Mass. 301 at 302, Holmes J.

169 Grant Gilmore, The Death of Contract (Columbus: Ohio State University Press, 1974), cited in Hillman,
supra note 13 at 581.
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suggested restrictions, werethought to reducethetensi on between estoppel and consideration
by narrowing estoppel’ s reach.

The conceptual overlap between contract and promissory estoppel may flow in part from
thehistorical development of equitable misrepresentation. Someof theearly casesof equity’s
jurisdiction to enforce representations are susceptible to contractual analysis and were
rendered at atime when the doctrine of consideration had not yet become firmly established
at common law.™ In the 1649 case of Hunt, for example, the representee offered the
representor money for his assistance in procuring a perfect lease from the representor’s
father. Therepresentor, after accepting the money, falsely told therepresenteeand hisfather,
that hisown interest in the land would not interfere with the transaction. After realizing that
the lease he held was not of the quality he expected because of the representor’ s underlying
interest in theland, the representee brought suit in the Chancery against the representor. The
Court, in ordering the representor to make an assurance and to confirm the lease, arguably
acted within the bounds of contractual principlesyet to be solidified at common law.™ It has
also been suggested that Gale and Hobbs may be consistent with contract.*® To the extent
that some of these Chancery decisions were rendered before consideration was treated asa
bedrock of contract, their susceptibility to post hoc contractual analysisis relevant to the
contemporary relationship between contract and estoppel. To state this same proposition
differently, since estoppel by representation — which strongly influenced promissory
estoppel — is a product of equitable principles developed at a time before the doctrine of
consideration had beenfirmly established, it should comeasno surprisethat modern estoppel
may potentially overlap with contract. This is especialy the case given that equitable
principles often develop in response to perceived lacunae in the common law.

A number of restrictions on the operation of promissory estoppel have been suggested to
mitigate its tension with contract law.'” One of the most important, and historically
interesting, is the restriction that emerged in Combe, which continues to resonate in
England™™ and partially in Canada,*™ although not in the U.S.* It has been suggested, both
in Combeitself*”” and by others,* that the restriction of promissory estoppel’s operation to
pre-existing legal relationshipsis designed to protect contract law asthe exclusive source of
promissory liability.

0 Meagher, Gummow & Lehane, supra note 67 at 420; Jackson, supra note 17 at 88 (esp. n. 27); Finn,

supra note 18 at 63-64.

Waddams, Contracts, supra note 18 at 85, n. 297, noting that mutual promises, without consideration,

were “early held to be enforceable.”

72 Jackson, supra note 17 at 88 (esp. n. 27).

3 Waddams, Dimensions, supra note 16 at 65: “various limits have been suggested.”

74 McGhee, supra note 64 at 257-58; Bower, supranote 1 at 472, 500; Treitel, supra note 124 at 106, 112-
15

171

% G.H.L. Fridman, The Law of Contract in Canada, 5th ed. (Toronto: Thomson Carswell, 2006) at 124
[Fridman, Contract]; MacDougall, supra note 6 at 289; J.A. Manwaring, “ Promissory Estoppel in the
Supreme Court of Canada’ (1987) 10:3 Dal. L.J. 43 at 56; Canadian Superior Oil Ltd. v. Paddon-
Hughes Development, [1970] S.C.R. 932 at 937 [Canadian Superior]; V.K. Mason Construction Ltd.
v. Bank of Nova Scotia, [1985] 1 S.C.R. 271; Remington Energy Ltd. v. British Columbia (Hydro and
Power Authority), 2005 BCCA 191, 210B.C.A.C. 293. Interestingly, inmy empirical study, | found the
presence of apre-existing legal relationship in only 70.8 percent of the successful estoppel cases. This
figure is taken from Appendix A, but with the proprietary estoppel decisions not counted.

76 glawson, supra note 23 at 199-200; Bower, supra note 1 at 516; Treitel, supra note 124 at 118.

77 Qupranote 165 at 220: “consideration istoo firmly fixed to be overthrown by a side-wind.”

8 Seee.g. Trietel, supra note 124 at 112-15; Waddams, Dimensions, supra note 16 at 65: “[i]n order to
avert this conseguence.”
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In my opinion, however, although the effect of this restriction may be to limit the tension
between promissory estoppel and contract, its genesis long predates Combe and is more
historical than pragmatic. Recall that the common law decisions of Heane, Graves, and
Pickard, which crystallized the modern doctrine of estoppel by representation, cast the
principle in evidentiary terms, that presupposes alegal relationship between the parties. A
party could not found a cause of action on estoppel by representation because “estoppel s’
at common law operated like rules of evidence.' Insofar as promissory estoppel can be
understood as a direct offspring of that older estoppel, the restriction in Combe should not
be seen as novel. Estoppel by deed and estoppel by representation had long operated in the
exclusive context of pre-existing legal relationshipsand promissory estoppel isno different.
Instead, the novelty can be seen in the imposition by the common law of the evidentiary
conceptualization on the equitabl e jurisdiction to enforce representations under which there
did not appear to be asimilar restriction to pre-existing legal relationships.*®

A number of the other suggested limitations on the operation of promissory estoppel are
remedial, and the one most supported by authority providesthat, on reasonabl e notice to the
representee, the representor may repudiate his representation.’®* Historically, this limitation
does not appear to have been applicableto estoppel by representation,*®? and | would suggest
that it flows partly from the unique context in which promissory estoppel evolved.® It
should be recalled that in High Trees and Metropolitan, the two cases establishing the
independent principle of promissory estoppel, the underlying context concerned the
modification of existing contractual relations. In Metropolitan, the principle was stated as
operating wheretherepresentor |eadsthe representee “ to suppose that the strict rightsarising
under the contract will not be enforced,”*®* and High Treeswholly adopted thisformulation.
In Combe and in extrajudicial writings,® Lord Denning has stressed that promissory
estoppel is supposed to mitigate the harshness of consideration in the context of contractual
modifications.’®® In this sense, promissory estoppel mirrors the common law doctrine of
waiver.'®” Under this|atter doctrine, therepresentor isfreeto resume her rightson reasonable
notice; what she cannot do, however, islure the representee “into a default and then seek to
take advantage of that default without giving the[representee] achanceto cureit.”*# Waiver

1 Meagher, Gummow & Lehane, supranote67 at 411; Bower, supranote 1 at 12-13; Treitel, ibid. at 112,
although suggesting that, for promissory estoppel, the restriction was about avoiding conflict with
contract.

180 Seee.g. Hunt, supra note 65; Hobbs, supra note 71: the representation was in itself actionable. | could
find no indication that the Chancery jurisdiction was limited to pre-existing legal relationships.

B Fridman, Contract, supra note 175 at 136: “aslong as such ... [was] effected reasonably and without
giving rise to some inequity”; Waddams, Contracts, supra note 18 at 142-43; McGhee, supra note 64
at 271; Manwaring, supra note 175 at 66. The scope of this principle, however, has not been entirely
worked out: see Bower, supra note 1 at 490-92.

% Treitel, supra note 124 at 116; Meagher, Gummow & L ehane, supra note 67 at 411; Cf. Bower, ibid.
at 133

183 In Canada, wherethedistinction between promissory estoppel and estoppel by representation haslargely
disappeared, there is wide judicial support for the idea that the representor may resume his previous
position on reasonable notice. See e.g. International Knitwear Architects v. Kabob Investments Ltd.
(1995), 67 B.C.A.C. 128 at para. 29; Martinezv. Hogeweide, 1998 ABCA 34, 209 A.R. 388 at para. 9;
Newfoundland Assn. of Public Employees v. Newfoundland (Treasury Board), [1999] N.J. No. 143
(C.A.) (QL) at paras. 37, 39; Subway Franchise Systems of Canada, Ltd. v. Esmail, 2005 ABCA 350,
380 A.R. 274 at para. 14.

84 Qupranote 153 at 448.

85 Qupranote 166 at 4.

1% Also supporting this view of promissory estoppel’s role is Roger Halson, “The offensive limits of
promissory estoppel” [1999] L.M.C.L.Q. 256 at 277; Manwaring, supra note 175 at 51, noting as well
that its goal isto avoid unjust enrichment.

87 Waddams, Contracts, supra note 18 at 147-48.

188 |bid. at 448 [footnotes omitted).
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may thus be seen as at least partly concerned with detrimental reliance, since resumption on
reasonable notice depends on a certain change of position. Since resumption on notice
operates under promissory estoppel, it may be said that detrimental reliance also partly
underscores that doctrine.*®

That being said, as a precedential matter, promissory estoppel has operated to protect
reasonabl e expectations engendered in the representee. Although there is some support for
areliance approachtorelief in England,* Australia,* the U.S.,**? and Canada,*** theweight
of authority endorses expectancy. In Australia, arecent High Court decision has reaffirmed
that expectations will be accorded prima facie protection,® and a number of empirical
analyses have found near exclusive support for expectancy.'®® In England, although thereis
no binding authority on the issue,'* at least one commentator has found strong empirical
support for expectation relief.’” In the U.S., athough the state of binding authority is
ambiguous,**®theempirical datastrongly supportstheview that promissory estoppel protects
the representee’s expectations.’® As my own empirical analysis of modern appellate
authority in Canada has indicated, in every instance where promissory estoppel has been
successfully asserted, the remedy awarded has been consistent with expectancy.”® Whilethe
majority of these cases was also consistent with the protection of detrimental reliance, the
court virtually always characterizes the operation of the doctrine as “estopping” the
representor from resiling from his representation. This characterization is more consistent
with expectancy relief and mirrors both estoppel by representation, from which promissory
estoppel evolved, and Lord Cairns' principle stated in Metropolitan and applied in High
Trees.

189 Ibid. at 148-49.

%0 Bower, supranote 1 at 493: “there appears to be no reason why the court should not award ... reliance
[relief where appropriate]”; McGhee, supra note 64 at 272, noting that, generally, rigidity has been
rejected for a focus on equities, although acknowledging that the issue must still be decided by an
appellate court.

L Australiav. Verwayen, [1990] HCA 39, 170 C.L.R. 394; Waltons, supra note 163.

192 Seee.g. RCM Supply Company v. Hunter Douglas Inc. (1982), 686 F.2d 1074 (U.S. 4th Cir.).

198 Waddams, Contracts, supra note 18 at 140, submitting that “the reliance rather than the expectation
interest should be protected,” although acknowledging that “ the effect isoften” to protect expectations.

¥ Giumelli v. Giumelli, [1999] HCA 10, 196 C.L.R. 101, cited to thiseffect in James Edelman, “ Remedial
Certainty or Remedial Discretion in Estoppel after Giumelli?” (1999) 15 J. Contract L. 179 at 198-99;
Simon Gardner, “ The Remedial Discretionin Proprietary Estoppel” (1999) 115 Law Q. Rev. 438 at 439,
n. 9; Bower, supra note 1 at 522.

1% Pratt, supra note 16 at 212; Robertson, “ Estoppel Remedies,” supra note 16 at 366.

1% McGhee, supra note 64 at 272.

197 Cooke, supra note 11.

1% Various courts have endorsed both theoriesin the U.S.

1% See Daniel A. Farber & John H. Matheson, “Beyond Promissory Estoppel: Contract Law and the
‘Invisible Handshake'” (1985) 52 U. Chicago L. Rev. 903 at 909; Y orio & Thel, supra note 17 at 151,
166; Becker, supra note 23 at 163; Feinman, supra note 23 at 687-88. Compare Hillman, supra note 13.

20 See Appendix A.
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E. PROPRIETARY ESTOPPEL
1. HISTORY

Thelocation of proprietary estoppel inthislarger historical pictureiscomplex anditsown
history multifaceted. Proprietary estoppel is adoctrine wholly of equity and is often said to
be based on the alternative principles of acquiescence and encouragement.? In Savage v.
Foster,?® a 1723 Chancery decision, the principle of acquiescence was applied:

Now when anything in order to a purchase is publicly transacted, and a third person knowing thereof, and
of hisown right to the lands intended to be purchased, and doth not give the purchaser notice of such right,
he shall never afterwards be admitted to set up such right to avoid the purchase; for it was an apparent fraud
in him not to give notice of histitle to the intended purchalser.203

Thedoctrine of encouragement issimilar, although instead of passive acquiescence, there
is active encouragement.”* Proprietary estoppel has been traced to seventeenth-century
Chancery decisions,®® although there are several doctrines of equity which seem to have
influenced its overall development.

Paul Finn treats modern proprietary estoppel as a vestige of the historical equitable
jurisdiction to make representations good, discussed at length above.?® It is true that the
historical jurisdiction to make representations good is closely related to the originating
principles of proprietary estoppel. For example, Hobbs®” an important case in the
development of equitable jurisdiction to make representations good,*® has been cited —
rightly 1 would submit — as an early authority for proprietary estoppel.?® In Hobbs, the
Court, as noted, “decreed the payment of [an] annuity [charged on lands], purely on the
encouragement [the defendant] gave[the plaintiff] to proceed in hispurchase ... [despitethe
fact that he had failed to properly] inform himself of his own title.”?* We can see that the
defendant was liable for having “encouraged” the plaintiff to purchase an interest in land
that, unbeknownst to the plaintiff, was encumbered by the defendant’s own interest. The
defendant was not permitted by equity to assert thisstrict legal right as against the plaintiff.?*
Hunt and Gale, also early examples of the Chancery’s historical jurisdiction to remedy
misrepresentations, are similar cases where the representor’ s own interest in the underlying
realty was obscured by the representation.

21 McGhee, supranote 64 at 258, 281; Mark Pawlowski, The Doctrine of Proprietary Estoppel (London:
Sweet & Maxwell, 1996) at 103, 109, 115. It has been noted that, in English law, there is confusion
about the relationship between proprietary estoppel and the “common intention” constructivetrust: see
Halson, supra note 186 at 276; Meagher, Gummow & Lehane, supra note 67 at 432-33.

22 (1795), 9 Mod. 35, 88 E.R. 299 (Ch.) [Savage].

205 |pid. at 300.

24 McGhee, supra note 64 at 258. It has been suggested that Lord Cairns’ speech in Metropolitan, supra
note 153, wasreferring implicitly to the principle of acquiescence: see Bower, supranote 1 at 446, n. 1.

25 pawlowski, supra note 201 at 5, 116.

206 Finn, supra note 18 at 64-66. See discussion in Part |11.B, above.

27 gypranote 71.

28 Fridman, “ Promissory Estoppel,” supra note 73 at 291; Holdsworth, supra note 17 at 161.

29 pawlowski, supra note 201 at 5, 116.

20 gypranote 71 at 370. The report is only asecond hand account of the Court’ s reasoning.

21 Another example would be Hunt, supra note 65, which, although not generally labelled as a case of
proprietary estoppel, shares many similaritiesto Hobbs, supra note 71, and iscited as one of the earliest
cases of equity’sjurisdiction to make representations good.
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Despite ajurisprudential origin shared with, or traceable to, equitable misrepresentation,
proprietary estoppel was also likely influenced by an older, independent®? principle of
equitable restitution.?™® In Peterson v. Hickman,?* the earliest decision | could find,?® the
defendant owned land that had been leased to the plaintiff by athird party. Inreliance onthe
lease, and without knowledge that the lessor’s title was defeasible, the plaintiff spent
considerable sums of money building on the land. When the defendant avoided the |ease at
law, the Court of Chancery ordered her “to yield a [r]lecompence for the [b]uilding and
[b]ettering of the[IJand,” on the ground that “ wheresoever one hath a[b]enefit, the[l]aw will
compel him to give a[r]ecompence.”*® Similarly, in Edlin v. Battaly,?"’ cited as one of the
earliest authoritiesfor estoppel by acquiescence,® the Chancery relieved apurchaser of land
against “an old dormant title” by allowing him to “hold the land [until] he be repaid his
charges’ incurred in building on the land.?° Finally, in Attorney General v. Baliol College,
this principle was repeated: “ suppose a man comes [to equity] to set aside a conveyance for
fraud, if the grantee has made lasting improvements, the Court will do him, justice and let
him have satisfaction for them.”??

Indeed, the modern doctrine of proprietary estoppel is clearly at least partly concerned
with avoiding unjust enrichment.®* In stating the principle of estoppel by acquiescencein
the famous proprietary estoppel decision of Ramsden v. Dyson, Lord Cranworth, for a
majority of the House of Lords, articulated its rationale as based on the idea that “it would
bedishonest [for the acquiescing party] ... toremainwilfully passive... in order afterwards
to profit by the mistake which [he] might have prevented.” ?? Overall, the historical principle
of equitable restitution likely had an influence on, and may even form apart of, that body of
jurisprudence that modern commentators call “proprietary estoppel.”

There is a'so some indication that the modern articulation of proprietary estoppel was
partly coloured by the development of the equitable doctrine of part performance.? The
doctrine of part performance grew inresponseto perceived injusticesflowing from particul ar
pleadings of the Satute of Frauds.?* Part performance and proprietary estoppel share
similarities, and in many fact situations, particularly where the representor and the
representee had verbally discussed terms, both doctrines may be live issues.?® In the 1866
House of Lords decision in Ramsden,?® widely considered to represent the basis of the

22 Montreuil v. Ontario Asphalt (1922), 63 S.C.R. 401, suggesting that this principlewas separate fromthe
doctrines of acquiescence and encouragement.

23 Waddams, Dimensions, supra note 16 at 59-60, also asserts that proprietary estoppel seems based
(partly) on restitutionary concerns. See also Bower, supra note 1 at 11, who sees the modern doctrine
as based on a mixture of unjust enrichment and part performance.

24 [Peterson] [unreported], discussed in The Earl of Oxford’s Case (1615), 1 Rep. Ch. 1, 21 E.R. 485 at
486.

25 Cited by McGhee, supra note 64 at 255, n. 13, as part of the origin of estoppel in equity.

26 gypra note 214.

27 (1793), 2 Lev. 152, 83 E.R. 494 (Ch.) [Edlin].

28 pawlowski, supra note 201 at 5, 116.

29 gupranote 217 at 494.

20 (1744), 9 Mod. 407, 88 E.R. 538 at 541 (Ch.) [Baliol].

21 \Waddams, Dimensions, supra note 16 at 56-60.

22 (1866), L.R.H.L. 129 at 170 [Ramsden] [emphasis added].

23 Bower, supra note 1 at 11, suggesting that the modern doctrine is based on a mixture of unjust
enrichment and part performance.

24 1677 (U.K.), 29 Car. 11, c. 3.

25 For example, the fact pattern in the case Deglman v. Brunet Estate, [1954] S.C.R. 725, where the
doctrine of part performance was an issue, would appear to have been ripe for arguments based on
proprietary estoppel.

26 Qupranote 222.
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modern doctrine of proprietary estoppel, Lord Kingsdown'’s enunciation of the principle
included casesof verbal contract, theclassic provinceof part performance.”” Indeed, hecited
Gregory v. Mighell?*® as his main authority for the principle, although this was arguably a
case better construed as based on part performance. In Dillwyn v. Llewelyn,?® another
decision treated as a leading application of the principle of proprietary estoppel,*® the
English Court of Appea in discussing the doctrine of encouragement, used contract
phraseology andtreated it as* somewhat analogous” to part performance. It may bethat some
of the cases today labelled as important examples of proprietary estoppel were decided on
the basis of alleviating perceived injustices flowing from the Satute of Frauds.*

2. DISCUSSION AND ANALYSIS

The remedial issue in proprietary estoppel is complex and difficult owing to its “mixed
origin”#2 and the fact that unlike other estoppel doctrines, proprietary estoppel can, in and
of itself, found a cause of action.”® As noted previously,”* the Chancery’s historical
jurisdiction to make representations good was often stated and exercised consistently in a
manner reflective of the expectation measure of relief. Moreover, the eighteenth-century
decision of Savage® that applied the principle of acquiescence described the disposition as
enjoining the representor from setting up his rights. Similarly, the doctrine of part
performance, when successfully invoked, bypasses the Satute of Frauds and treats the
rel ations between the parties as one of binding contract with the attendant remedy.?* By way
of contrast, it isalso clear that the equitable restitutionary principle flowing from Peterson
and exemplified in Edlin and Baliol was concerned with providing the representee with a
“recompense” equivalent to thegain that therepresentor enjoyed. Noticethat in none of these
sources of proprietary estoppel is the remedial analysis structured by the representee’s
detrimental reliance on the representation.

The state of binding authority in Canadaand England on the appropriate measure of relief
for proprietary estoppel is muddled, although, as an empirical matter,” the dominant

27 |bid. at 170-71: “under averbal agreement with alandlord for acertaininterest inland, or, what amounts
to the same thing, under an expectation, created or encouraged by the landlord.” Although Lord
Kingsdown wrote in dissent, many of the propositions of law contained in his speech are now treated
as accepted by the magjority: see Crabb v. Arun District Council, [1976] 1 Ch. 179 at 194 [Crabb],
Scarman L.J.; Waddams, Dimensions, supra note 16 at 60, n. 15.

28 (1811), 18 Ves. Jr. 328, 34 E.R. 341 at 343: “[i]t isin part performed; and the Court must find some
means of completing its execution.”

229 (1862), 4 De G. F. & J. 517, All E.R. Rep. 384.

20 Waddams, Dimensions, supra note 16 at 59.

1 Halson, supra note 186 at 276-78, proprietary estoppel can only be understood by reference to its
function in relaxing the technicalities of land conveyancing.

2 Bower, supranotel at 11.

23 Treitel, supra note 124 at 147; Halson, supra note 186 at 261-62; MacDougall, supra note 6 at 276,
295; McGhee, supra note 64 at 258; Pawlowski, supra note 201 at 6, 116; Bower, ibid. at 348-49; A.S.
Burrows, “Contract, Tort and Restitution — A Satisfactory Division or Not?’ (1983) 99 Law Q. Rev.
217 at 240; Canadian Superior, supra note 175 at 937 [emphasis added)]: “ subject to the equitable rule
astoacquiescence ... acauseof action cannot befounded upon estoppel”; Zelmer v. Victor ProjectsLtd.
(1997),90B.C.A.C. 302 at para. 48: “acause of action can bebased on ... proprietary estoppel”; Eberts
v. Carleton Condominium Corp. No. 396 (2000), 136 O.A.C. 317 at para. 23 [footnotes omitted]: “but
proprietary estoppel appearsto be an exception to that rule [the sword/shield rule].”

24 See supra notes 86-98 and surrounding text.

5 gypra note 202.

26 Waddams, Contracts, supra note 18 at 168-69.

=1 In my empirical study, only 11.1 percent of the estoppel cases were classified as cases of proprietary
estoppel and in only five of these was the estoppel successfully asserted. All of these five cases were
consistent with the expectation approach, although threewere al so consi stent with the reliance measure.
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remedial outcome in England appears to vindicate the expectancy interest.?® There are
several questionswith clearer answers. One supportable proposition isthat the restitutionary
measure of remedy has virtually never been employed.?® Additionally, unlikein relation to
promissory estoppel, the effect of proprietary estoppel is permanent and the representor
cannot, if al the other elements of the doctrine have been made out, resume his former
position.?*® Scholarly discourse, moreover, generally agrees that the remedy to be provided
in cases of proprietary estoppel is dependent on a number of factors other than simply the
subjective expectations engendered by the representation, such as detrimental reliance,?*
impropriety on the part of the parties,*” and practicability.?* It is common in England to
speak of a requirement of “proportionality” between the expectation interest and the
representee’s detrimental reliance,** although | find this articulation unsatisfying. The
leading modern authority on remediesfor proprietary estoppel in Englandis Crabb,?® which
speaks of providing “the minimum” relief necessary to satisfy the “extent of the equity”
raised on the facts. The phrase “minimum equity to do justice,” appearing in the judgment
of Scarman L.J., isnow recited frequently asthe basisfor aremedial discretion in proprietary
estoppel, aswell asfor the proposition that theremedial approach isto respond to detrimental
reliance.?*

In my opinion, the* extent of the equity” which relief in proprietary estoppel must satisfy
will generally be defined through the lens of the reasonable expectations of the representee
determined by reference to the circumstances of the case. In Crabb, although the Court
contemplated that the representee may be required to pay areasonable fee for any easement
awarded,?* this flowed from his reasonable expectation:

Clearly the [representee] ... came away from that meeting in the confident expectation that aright would in
due course be accorded.... [However, he also knew that] [t]he nature of the legal right to be granted had to
be determined. It might be given by way of licence. It might be granted by way of easement. Conditions
might beimposed. Payment of a sum of money might be required. But [the representeg] ... came away from
the meeting in the confident expectation that such a right would be granted upon reasonable conditions. 2%

Thus, although the remedy must satisfy the “minimum equity to do justice,”** that equity
was characterized in Crabb by reference to reasonabl e expectations. The remedy isflexible
and discretionary only insofar as the court must choose from a wide range of possible

28 Cooke, supranote 11 at 280; Burrows, supra note 233 at 242; Gardner, supra note 194 at 438-39; Finn,
supranote 18 at 67; Bower, supranote 1 at 492; Meagher, Gummow & Lehane, supranote 67 at 428-29
(prima facie awards expectancy).

2 Gardner, ibid. at 439; Waddams, Dimensions, supra note 16 at 59: “remedy has not normally been
measured by enrichment.”

20 Treitel, supranote 124 at 142; Meagher, Gummow & L ehane, supranote67 at 419; McGhee, supranote
64 at 258. Of course, one of threshold elements of proprietary estoppel isreliance on the representation.

21 McGhee, ibid. at 284; Bower, supra note 1 at 131; Treitel, ibid. at 141; Finn, supra note 18 at 92.

22 pawlowski, supra note 201 at 74, citing Williams v. Staite, [1979] Ch. 291 at 299, Goff L.J.

3 Gardner, supra note 194 at 446, 465; Pawlowski, ibid. at 76 [citations omitted].

24 Seeeg. Treitel, supra note 124 at 141; McGhee, supra note 64 at 284.

5 Crabb, supranote 227 at 193-94, 198. Interestingly, the famous speech of Lord Kingsdownin Ramsden
clearly favoured expectation: Ramsden, supra note 222 at 170: “a Court of equity will compel the
[representor] to give effect to such promise or expectation.”

26 Seeeg. Robertson, “Estoppel Remedies,” supra note 16 at 362.

21 This fact is sometimes used to establish that Crabb, supra note 227, supports a flexible remedy:
Waddams, Dimensions, supra note 16 at 61. Ultimately, the Court in Crabb did not require the payment
of afee because of post-representation conduct by the representor.

28 Crabb, ibid. at 196, Scarman L.J. [emphasis added)].

9 |bid. at 194.
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options,*® one that best respondsto this characterization. Thisistheinterpretation of Crabb
given by Elizabeth Cooke and others.!

Recall that with proprietary estoppel, the material representation often takes the form of
acquiescence or encouragement, rather than a promise or express representation. In this
context, characterization of the representee’ sreasonable expectation requires careful factual
analysis. The main thrust of the analysis, | would submit,®? is to examine all the
circumstances of the case to determine what a reasonable person in the place of the
representee would have expected. Ambiguity in the representation means that there may be
a disconnect between subjective and reasonable expectations. Put another way, where the
material representation was clear or express, the remedy will favour subjective expectancy,
while in other cases, the lack of particularity in the representation may make detrimental
reliance a more appropriate measure of relief.”*

V. CONCLUSION

The purpose of thisarticle has been to demonstrate the primacy of expectancy in estoppel
remedies. The empirical analysisin Part |1 has provided evidence of such primacy in recent
Canadian appellate jurisprudence, while the analysisin Part 111 has carefully traced therole
of reliance in the devel opment of estoppel. Reliance was not athreshold requirement of any
of the common law estoppels until the mid-eighteenth century; instead, it was imported as
athreshold requirement from equity’s historical jurisdiction to enforce representations. As
thisjurisdiction came to be seen asin conflict with common law concepts, it was|abelled an
“estoppel” doctrine, and the result was a common law and equitable estoppel by
representation under which the representor was fully estopped from resiling from his
representation. The evidence also suggests that both proprietary and promissory estoppel,
although historically influenced by anumber of sources, protect the reasonabl e expectations
engendered in the representee.

250

- Therange of legal and equitable remedies, in England at least, is vast: see Bower, supra note 1 at 350.

Cooke, supra note 11 at 266; Treitel, supra note 124 at 141, athough speaking in terms of
proportionality, the main analytical tool in this treatise is the reasonable, as opposed to subjective,
expectations of the representee; Jennings v. Rice, [2002] EWCA Civ 159 at para. 50, Walker L.J.,
making clarity of representation a key factor.

In making this point, I am in agreement with Cooke, supra note 11 at 276.

Christine Davis, “Estoppel: An Adequate Substitute for Part Performance” (1993) 13 Oxford J. Leg.
Stud. 99 at 115; McGhee, supra note 64 at 284. This was also the explicit basis for the remedy in
Maritime Telegraph and Telephone v. Chateau Lafleur Development Corp., 2001 NSCA 167, 199
N.S.R. (2d) 250 at paras. 40, 55; Jennings V. Rice, supra note 251 at para. 50; theimplicit basisfor the
remedy in Trethewey-Edge Dyking District v. Coniagas Ranches Ltd., 2003 BCCA 197, 180 B.C.A.C.
258 at para. 48, as the remedy mirrored the expectation.

252
253
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APPENDIX A:
SUCCESSFUL EsSTOPPEL CASES, DATA ON REMEDIES
Classification of Remedy
Defendant Existing
Case Estopped Relations’ Expectancy Reliance Flexible EquivaJentp

Kenora (Town of)
Hydro Electric
Commission v.
Vacationland Dairy
Co-operative Ltd.!

*

Campbell v. CampbelI?

International Knitwear
Architects v. Kabob
Investments Ltd.®

Vic Van Isle
Construction Ltd. v.
Board of Education
School District No. 23
(Central Okanagan)*

Farm& Leisure
Equipment Ltd. v.
Arnburg®

Zelmer v. Victor
Projects Ltd.®

Camrad Inc. v. Cafe
SupremeF. & P. Ltd.”

Beer v. Townsgate |
Ltd.?

Guimond v. Hébert®

Furmanek v.
Community Futures
Development Corp. of
Howe Sound™

B & A Bobcat and
Excavating Ltd. v.
Sangha'*
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Classification of Estoppel®

Abstract By By
Dicta* Promissory ProprietaryT By Deed Representation* Convention Unclear®
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Classification of Remedy
Case Defendant Existing
Estopped Relations’ Expectancy Reliance Flexible EquivaJentp

713860 Ontario Ltd. v.
Royal Trust Corp. of
Canada®

*

Flellov. Baird®®

CMLQ Investors v.
Cajary Building
Corp.*

Hansen v. British
Columbia (Minister of
Transportation and
Highways)*®

Golden Valley Golf
Course Ltd. v. British
Columbia (Minister of
Transportation and
Highways)®

Maritime Telegraph
and Telephone v.
Chateau Lafleur
Development Corp.”

Willoughby Residential
Development Corp. v.
Bradley™®

Depew v. Wilkes™

Trethewey-Edge
Dyking (District of) v.
Coniagas Ranches
Ltd.®

Bank Leu AG v.
Gaming Lottery Corp.*

Highfield Place v.
233985 Alberta Ltd.%

Heathwood Manor
(Raglan) v. Vadun?®
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Classification of Estoppel®

Abstract
Dicta*

Promissory

Proprietary’

By Deed

By
Representation*

By
Convention

Unclear®

*
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Classification of Remedy
Case Defendant Existing
Estopped Relations’ Expectancy Reliance Flexible EquivaJentp
3163083 Canada Ltd. * *
v. &. John’s (City of)*
Deloitte & Touche LLP * *
v. Marino®
Canada (A.G.) v. * *
Adamoski®®
Chanv. Lee Estate”” * * *
Brar v. Roy*® * * *
Subway Franchise * *
Systems of Canada Ltd.
v. Esmail®
Totals 29 16 18 15 0 1 14
Percentage* 55.2 62.1 50 0 33 46.7

In classifying, | followed the following parameters: (1) where a court expressy classified the estoppel, |

recorded the class accordingly, unless the classification could not reasonably be supported by precedents
establishing the particular class; (2) where the court failed to expressly identify the category, but the
estoppel more reasonably fit into one category to the exclusion of any other, | recorded it asfalling within
that category; (3) wherethe court failed to expressly identify the category, and the estoppel did not fit into
any one category more reasonably than another, | have recorded it asan “Unclear” classification; and (4)
where a case is recorded as “Unclear,” this often means that it equally fit within the classes Promissory
Estoppel and Estoppel by Representation.

“Existing Relations,” for the purposes of this chart, means that there was a pre-existing legal relationship
between the parties at the time that the representor made the representation. Moreover, it includes a
relationship between two parties created by a statutory limitation period, i.e., where one party may bring
suit against another and that suit is subject to a statutory limitation period. However, “ Existing Relations”

does not include a pre-contractual relationship, where one party is estopped from denying the existence of
a concluded contract, since at the time of the representation, there was no actual contractual relationship
between the parties. Although | only found a pre-existing relationship in 62.1 percent of the cases, if |

remove the decisions where proprietary estoppel was at issue, this increases to 70.8 percent. Proprietary
estoppel does not require a pre-existing legal relationship.

“Equivalent,” for the purposes of this chart, means aremedy in which the evidence discloses areasonably
strong likelihood that the reliance and expectation measure would have been substantially the samein any
event. In many of the caseswhere| recorded an “Unclear” remedy, however, the Court will have provided
the standard remedy of estopping therepresentor fromresiling from the representation, without any further
analysis on the issue. Where there is some evidence that the expectancy and reliance measure would be
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Classification of Estoppel®
Abstract By By
Dicta* Promissory ProprietaryT By Deed Representation* Convention Unclear®
*
*
*
*
*
*
3 11 5 1 5 1 6
10.3 37.9 17.2 34 17.2 34 20.7

similar, but such evidence falls short of disclosing areasonably strong likelihood of equivalence between
the two measures, | have recorded the remedy as that which the evidence more strongly supports.
“Abstract Dicta,” for the purposes of this chart, meansthat the court actually discussed the remedial issue
in the abstract, rather than simply providing aremedy.

“Proprietary Estoppel,” for the purposes of this chart, includes the classifications Estoppel by
Acquiescence, Estoppel by Encouragement, and Estoppel dueto Unconscionability, wheretheclassification
appears to comply reasonably with the precedents establishing the class “ Proprietary Estoppel.”
“Estoppel by Representation,” for the purposes of this chart, includes the classification “Estoppel by
Conduct,” as this classification appears to comply reasonably with the precedents establishing the class
“Estoppel by Representation.” It also includes* Agency by Estoppel” per Lord Cranworthin Polev. Leask
(1863), [1861-73] All E.R. 535 at 541-42 (H.L.); seeaso LIoyds Bank Plc. v. Independence I nsurance Co.
Ltd., [2000] 1 Q.B. 110 (C.A.).

“Unclear,” for the purposes of thischart, meansthat the court in the specific case did not expressly identify
which category of estoppel it wasreferring to and the reference does not reasonably fall into one category
to the exclusion of the others. Where the Court failed to expressly identify the category, but the estoppel
more reasonably fits into one category to the exclusion of the others, | have recorded it as falling within
that category. In many cases, “Unclear” classification meansthat the Court did not expressly categorizethe
estoppel and it reasonably fit within both Promissory Estoppel and Estoppel by Representation.

The percentages under Classification of Remedy is based on a total of 30 cases, since in one case, two
estoppel arguments were successful.

[1994] 1 S.C.R. 80, Major J. (majority). The representor was estopped from claiming restitutionary relief
for under-billing the representee for seven years; the representee relied to their detriment on the
representor’ serroneoushilling practices. Thetrial decision, (Hydro Electric Commission of Kenora (Town
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of) v. Vacationland Dairy Co-OperativeLtd., [1989] O.J. No. 3133 (Dist. Ct.) (QL)), found that representee
had relied on the under-billing for budget purposes, asannual budgetswere based partly on previousyears
expenses; and that the representee had no money with which to pay the restitutionary claim given that the
regulatory environment precluded it from increasing the prices of its products and given that any profit
from previous years had been reinvested into the business. Although the Court of Appeal did not discuss
the issue of remedy directly, it did state that the value of the unbilled product no longer existed, which
suggests that the Court would have considered the reliance measure to be eguivalent to the expectation
measure. The Court, however, ultimately “estops’ the representor from resiling, without any discussion of
the remedy.

(1995), 107 Man. R. (2d) 137 (C.A.), Monnin J.A. (unanimous), leave to appeal to S.C.C. refused, 25103
(20 June 1996). The representor estopped from resiling from its promise, made in the context of adivorce
settlement, not to seek ashare of therepresentee’ spension creditsdespitethefact that under thisalternative
ground of thejudgment, the promi se could be construed asunenforceable under statute. Thereisnoanalysis
of the extent to which the representee relied on the promise. The evidencein thisrespect is complicated by
the fact that the promise was but one term in a large settlement, although the representee’ s pension was
always going to be worth much more than the representor’s. Had the promise not been made, the
representee could arguably have demanded another benefit when negotiating the settlement. The Court,
however, merely “estopped” the representor from resiling without any further analysis of the remedy
(although the main ground of the main basis of the judgment was not estoppel).

(1995), 67 B.C.A.C. 128, Southin JA. (unanimous). The representor was estoppel from resiling on its
promiseto accept lessfor rent than it was contractually entitled to until such timeasit provided reasonable
notice. Thereisno analysisor evidence of the extent to which therepresenteeactually relied toitsdetriment
on this representation. However, the context underlying the promise was that the representee was in dire
financial straits and had considered closing down. Therefore, it isunlikely that the representee could have
paid the contractual rate of rent in any event, which meansthat areliance-based remedy would have been
smaller than the expectation remedy that was ultimately given. The Court, however, merely “ estopped” the
representor from resiling without any further analysis on remedy.

(1997), 88 B.C.A.C. 161, Hall JA. (majority). The representor was estopped from resiling from the
common assumption that, in the context of a public construction project, it would pay labourers more than
required under statute; the representee relied on this assumption by obtaining approval from the Ministry
for increased funding based on an overall price which reflected the assumption. Had the remedy reflected
reliance, it is not clear what the remedy would have been, since the Court found that the Ministry would
not have approved of lower wages for labourers in any event, meaning that the funding would not have
been approved had the representor not induced the common assumption. It is not clear what would have
occurred but for the representation. The Court, however, merely “estopped” the representor from resiling
without any further analysis on remedy.

(1997), 159N.S.R. (2d) 396 (C.A.), Bateman J.A. (unanimous). Therepresentor wasestopped fromresiling
from its promise to the representee that, if the representee voluntarily surrendered property held under an
unpaid conditional salescontract, the representor would not enforceitsright to payment for any deficiency
on the sale of the property. There is no indication that, had the representation not been made, the
representee would have been able to make the appropriate paymentsunder the contract asthetrial decision
((1996), 152 N.SR. (2d) 57 (S.C.)) found that the representee was unable to pay due to financia
difficulties. There is someindication that the representee could have obtained a stay from the Farm Debt
Review Board of any repossession attempt by the representor; it is possible that thiswould have given the
representee moretimeto make the payments. The Court, however, merely “ estopped” therepresentor from
resiling without any further discussion of remedy.

(1997), 90 B.C.A.C. 302, Hinds J.A. (unanimous). The representor was estopped from resiling from its
promiseto gratuitously grant the representee an easement over hisland. Inthetrial judgment ([1995] B.C.J.
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1

No. 2255 (S.C.) (QL)), the representee was awarded an easement as had been promised (a proprietary
remedy), and thejudgment does not discusstheissue of the remedy in detail. The Court of Appeal held that
it wastherole of thetrial judge to determine how the equity was to be satisfied, and affirmed the remedy
without any analysis. The remedy in formal terms was one of expectancy. However, the representee, in
reliance on the promise, had spent over $100,000 constructing awater reservoir in the location where the
easement was promised. It is not clear if the value of this reliance would mirror the value of expectancy,
asthereis no indication of the value of the easement in monetary terms.

[1997] O.J. No. 1949 (C.A.) (QL), per curiam. Therepresentor wasestopped fromresiling fromits promise
not demand payment of royalties under a franchise agreement. The issue of reliance was not discussed in
detail in the trial judgment ((1995), 25 B.L.R. (2d) 64 (Ont. Ct. J. (Gen. Div.)); there was a separate
successful claim of negligent misrepresentation in relation to a different event which makesit difficult to
distil fromthejudgment reasonswhich relateto theissue of estoppel remedy. It isnot clear what areliance-
based remedy for the estoppel claimwould havelooked like, asit would appear that most of the detrimental
reliance occurred in relation to the negligent misrepresentation that preceded the estoppel representation.
The Court, in any event, affirmed thetrial judge’'s holding that the representor was estopped from relying
on the strict terms of the franchise agreement, without any discussion of estoppel remedy.

(1997), 36 O.R. (3d) 136 (C.A.), Brooke J.A. (unanimous). The representor was estopped from resiling
from its representation that it would not rely on a term of an offer that acceptance be received within a
certain time; the representor had represented through conduct that late acceptance was okay and that a
contract had been properly entered into. Therepresentee wasacondominiumdevel oper, and therepresentor
wasapurchaser. Thereisno discussion in thejudgment of the extent to which therepresenteerelied onthe
representation; no indication if the representee would or would not have built the unit in any event had
there been no representation. Thus, thereis no factual basis on which to extrapolate what areliance-based
remedy would havelooked like. The Court, however, merely held that therepresentor was* estopped” from
invoking late acceptance to get out of the deal, without any further discussion of remedy.

(1997), 195 N.B.R. (2d) 194 (C.A.), Turnbull J.A. (unanimous). The grantor was estopped from acting
inconsistently with a deed wherein he purported to grant an interest in land to the grantee. The granteein
this case lived on the land for many years, and thus there would have been substantial reliance. However,
thereisno discussion in thejudgment of the extent of thisreliance or of thefact that such wasrequired. The
estoppel by deed had the effect in law of giving the grantee alawful interest in the land despite the fact that
the grantor had not held the interest at the time the deed was executed. The Court gave effect to the need
without any further discussion of remedy.

(1998), 110 B.C.A.C. 212, Goldie J.A. (unanimous). The representor was estopped from resiling from its
representation that the representee would have a first-ranked security interest in the inventory of athird
party. There was evidence indicating that the representee would not have provided aloan to the third party
without the representation from the representor. This loan alowed the third party to contract with the
representor. A reliance-based remedy would have been equal to the loss that the representee would have
suffered on the transaction in light of the third party’ s eventual default on the loan. An expectation-based
remedy, which the Court in fact ordered, was the finding that the representee had a first-ranked security
interest intheinventory, which could then be used to satisfy theloss suffered by the representee on thethird
party’ sdefault. Inthe end, thetwo remedieswould be substantially the same, although the Court ultimately
enforced the representation without discussion of the remedial issue.

1999BCCA 49,118B.C.A.C. 186, Newbury J.A. (unanimous). Therepresentor wasestopped fromresiling
from its representation that the representee did not have to comply with a contractual term requiring the
representee to use aparticular kind of material in aconstruction project. The estoppel was being used here
asadefence by the representee against a claim of breach of contract by the representor. Thetrial judgment
([1996] B.C.J. No. 673 (S.C.) (QL)) doesnot indicate the detriment that the representee suffered inreliance
on the representation, although presumably the representee would not have acted inconsistently with the
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contract had the representation not been made. To the extent that this presumption istrue, the representor
would have had no claim for breach of contract. In this sense, areliance remedy and expectation remedy
are substantially the same. The Court, however, merely estopped the representor from resiling from the
representation without any further discussion of remedy.

(1999), 43 O.R. (3d) 159 (C.A.), per curiam. The representor was estopped from resiling from its
representation that it had no concerns about the propriety of its postponement of its mortgage in real
property to the benefit of the mortgage of the representee. The trial judgment ((1996), 27 O.R. (3d) 559
(Gen. Div.)) found several incidentsof detrimental reliance, including that therepresenteewoul d have acted
differently in relation to the default of the mortgagor had it known that the representor’ s postponement in
favour of it wasimproper. However, the extent of detriment suffered, in monetary terms, was not discussed
and was not easily extrapolated. Overall, there does not appear to be sufficient evidence on the record to
indicate that the expectation remedy awarded (enforcement of the postponement) would have been
substantially equivaent to areliance-based remedy. Inany event, the Court merely estopped therepresentor
from resiling from the representation, without any further discussion of remedy.

1999 BCCA 224,122 B.C.A.C. 96, Cumming J.A. (unanimousonthisissue). Therepresentor was estopped
fromresiling from its representation that it would not dispute the conclusions of aland survey; in reliance
on this representation, the representee built its house on an areathat, but for the survey, would have been
contested. The representor had attempted to resile from the representation by demanding compensation
from the representee of $130,000 for building on the disputed land. The judgment does not disclose, in
monetary terms, the extent of reliance by the representee. However, given that the representee presumably
would not have built the house where it was but for the representation, it is likely that reliance damages
would at least have been substantially similar to the expectation remedy (sinceit is safe to assume that the
val ueof theexpectation remedy, in thiscase enforcement of theland survey, was approximately $130,000).
The Court, in any event, merely estopped the representor from resiling without any further discussion of
remedy.

(1999), 127 O.A.C. 284 (C.A.), per curiam. The representor was estopped from asserting that the third
party was not his agent; the third party, in the context of negotiating a complex loan of which the
representor was a co-guarantor, substituted the term of the loan to three years from five years, and the
representor was estopped from denying that third party was his agent and thus that the agreement was
binding on him. The representor insists that it would only have agreed to afive-year term, but there was
no clear finding of fact to this effect by the trial judge. The tria judgment ([1998] O.J. No. 5455 (Ct. J.
(Gen. Div.) (QL)) does not discuss the issue of reliance in any detail: it is not clear to what extent the
representee would have acted differently but for the representation, i.e., it is not clear if the representee
would have agreed to make thisloan had the representor not made the representation. Had the representor,
instead, insisted on the five-year term, it is not clear whether or not the loan would have been made.
Therefore, thereisno evidenceto establish that areliance-based remedy woul d have been substantially the
same as an expectation-based one. The Court, in any event, merely estopped the representor from resiling
from its representation, without any further discussion of the remedia issue.

2000 BCCA 338, 139 B.C.A.C. 147, Mackenzie J.A. (unanimous). The representor was estopped from
invoking a statutory limitation period because it misrepresented to the representee the nature and scope of
that limitation period. In reliance on that representation, the representee did not fileits claim on time; but
for the representation, it would have filed on time. Therefore, the representee’ s detrimental reliance was
substantially similar to therepresentee’ sexpectation. The Court, however, merely estopped the representor
from invoking the limitation period without further discussion of remedy.

2001 BCCA 392,154 B.C.A.C. 42, Newbury J.A. (unanimouson thisissue). Therepresentor was estopped
from resiling from its representation that compensation received from the representee-expropriating-
authority would be held on trust subject to afinal determination by an adjudicator on the true value of the
expropriated land. The evidence reasonably established that, but for the representor’ s representation, the
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representee would not have made the payment because itsinternal valuation of the expropriated property
was lessthan that which it paid to the representor on trust. Thus, it relied on the representation by making
the payment before an adjudicator could rule finaly on the value of the property. The value of the
representee’ sreliance in this case is the difference between the amount paid originally and the true value
of the property as determined by the adjudicator; the representee’s expectation was that the amount
originally paid would be effectively refunded if the adjudicator found the true value to be less. Therefore
the two remedial measures would have been substantially similar. The Court, however, merely estopped
the representor from resiling without any further discussion of remedy.

2001 NSCA 167, 199 N.S.R. (2d) 250, Cromwell JA. (unanimous). The representee was entitled to an
equitable easement over land of the representor; this is because the representor represented that the
representee would gain a property right of access over land to be held by the representor. The representee
relied on the representation by consenting to the city’s conveyance of a public road to the representor,
thereby losing an important transportation route; without this consent by the representee, the city may not
have conveyed theland to the representor, in which case the representee woul d have had much less usefor
the right of access. The Court held that the nature of the equity raised by the estoppel is based on the
expectations of the representee. However, the representee’ srelianceinterest issubstantially similar in that,
duetoitsreliance, it lost a transportation route which the right of access was supposed to compensate.
2002 BCCA 321, 169 B.C.A.C. 253, Mackenzie J.A. (unanimous). The representor was estopped from
asserting that athird party wasnot hisagent; thethird party sold land to the representee, and the representor
“clothed” the third party with the authority to do so despite the representor’ s equitable interest in theland.
Although the Court and thetrial decision (2001 BCSC 992, 44 R.P.R. (3d) 232) found that the representee
had spent considerabl e resources, asadevel oper who had al so purchased adjoining land from other parties,
the vast majority of such expenditures occurred prior to the representation. Therefore, it is likely that a
purely reliance-based remedy would have been equivalent to an expectation-based remedy. The Court, in
any event, merely estopped the representor from resiling without any further discussion.

(2002), 60 O.R. (3d) 499 (C.A.), Rosenberg J.A. (unanimous). First, the representor was estopped from
resiling from its representation that the representee could build and then use a well on the representor’s
property. The Court awarded an equitable easement over thewell, but subject to a$100 annual licencefee
payable to the representor. A purely expectation-based remedy in the circumstances would not have
included theannual fee; apurely reliance-based remedy would have required therepresentor to compensate
therepresentee for the cost of installing the well. Therefore, the remedy in the circumstances wasflexible,
although on the whole it emphasized the representee’ s expectations. Second, the representor was estopped
fromresiling from its representation that the representee could install concrete blocks on the representor’s
property. The Court awarded an equitable easement. A reliance-based remedy would have merely
compensated the representee for the costs of installing the blocks. The Court, however, gave a fully
expectation-based remedy.

2003 BCCA 197, 180 B.C.A.C. 258, Levine J A. (mgjority). The representor was estopped from resiling
from its representation that the representee would have permanent access to its land for the purpose of
upkeeping the dykes. The representee spent considerable sums of money upkeeping the dykes over the
course of many years, but this was its sole purpose as an incorporated entity. The Court granted a
registrable easement in favour of the representee, which was based on its expectation of permanent access.
The evidence did not establish that detrimental reliance on the representation, in the necessary legal sense,
would have been equivalent to this expectation remedy. In any event, the Court based the remedy on the
expectations of the representee.

(2003), 1750.A.C. 143, Weiler J.A. (unanimous), leave to appeal to S.C.C. refused, 29993 (1 April 2004).
Therepresentor wasestopped fromresiling fromitswritten representation, on theface of asharecertificate,
that securities issued by it were fully paid. The representee relied on this representation by lending $4.5
million to athird party, who transferred the share certificates as security for the loan. The Court held that,
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inmaking the series of |oans, the representeerelied primarily on the val ue of the shares, although therewas
other security for the loan. Based on this holding, it is arguable that the value of areliance remedy would
have been substantially similar to an expectation remedy in that, but for the misrepresentation, the loan
would not have been issued or would have been significantly diminished. The Court, in the end, enforced
the representation.

2003 ABCA 261, [2003] A.J. No. 1107 (QL), C6té J.A. (unanimous). The representor was estopped from
resiling from its representation that the representee could pay reduced rent during a specified period. The
representor attempted to resile by levying distress against the representee’s property. However, the
representee relied on representation by remaining in the tenancy and continuing its business, which it had
considered closing; but for the promise of reduced rent, it is arguable that the representee would not have
incurred thefurther rental debtsaswell asoverhead costs. Therefore, value of reliancewould substantially
mirror value of expectancy. The Court, however, enforced the representation.

[2004] O.J. No. 729 (C.A..), per curiam. Therepresentor wasestopped fromresiling fromitsrepresentation
that the representee may have adog in her condominium unit; the representee relied on the representation
by purchasing the unit (see tria judgment, (2003) 20 R.P.R. (4th) 231 (Ont. Sup. Ct. J.)). Therefore,
reliance was substantial, and the remedy of enforcing the representation can be justified both in terms of
reliance and in terms of expectation. The Court, however, merely precluded the representor fromenforcing
a condominium bylaw prohibiting dogs, without further discussion of the remedial issue.

2004 NLCA 42, [2004] N.J. No. 239 (QL), Welsh JA. (mgjority). The representor, a tax assessor, was
estopped from resiling from acommon assumption, shared by the representee, that the representee did not
have to disclose an insurance policy in order to preserve aright of appeal. A statute provided that such
disclosure was necessary. Although the Court found that there was a common assumption that disclosure
was hot required, it isnot clear that, but for the common assumption, the representee would have complied
with the statute. The Court isnot clear about when exactly the common assumption first became operative.
Only if it first became operative before the statutory deadline is it possible to say that, but for the
assumption, the representee would have complied with the statute. Thus, it is not clear that a reliance
remedy would mirror an expectation one. In any event, the Court merely enforced the assumption, by
preserving the representee’ s right of appeal.

(2004), 72 O.R. (3d) 274, Lang J.A. (unanimous). The representor, atrustee-in-bankruptcy, was estopped
from resiling from its representation that it would not take action against the home of the
representee-bankrupt. The Court found that, but for the representation, the representee would not have
remained in the home, paid off tax and mortgage arrears, or made upgrades to the home. The Court is not
clear onthe actual value of such reliance, but it would appear that, based on the limited equity in the home,
it is reasonable to conclude that a reliance-based remedy would have been substantially similar to the
expectation remedy given. In this case, the representor was estopped from taking action against the home
of the representee.

2004 BCCA 625, 206 B.C.A.C. 312, Lambert JA. (unanimous). The representor was estopped from
resiling fromitsrepresentation that the representee’ s debt was extinguished. The representeerelied on the
representation by not making an assignment in bankruptcy. The Court found that there was detriment in
thefact that it would have been better for the representee to make an assignment in bankruptcy at thetime
of representation, as opposed to in the present. However, since it was held that the representee could still
make an assignment in bankruptcy in the present, detrimental reliance was not eguivalent to the value of
the loan. The Court, in any event, merely enforced the representation.

2004 BCCA 644, 249 D.L.R. (4th) 38, Newbury J.A. (unanimous on this issue). The representor was
estopped from invoking a statutory limitation period because of conduct and representations made to the
representee. The representor, as an executor, had statutory duties under the British Columbia Wills
Variation Act, R.S.B.C. 1996, c. 490, to notify the representee of itsright to challenge the will, which was
not done. Inthetrial decision (2002 BCSC 678, 47 E.T.R. (2d) 163) it was held that the representee would
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have been alerted to her rights and obtained legal advice had these statutory duties been discharged,
meaning that the representee may not have missed the limitation period. Further, the trial decision found
that the representor, quabeneficiary, represented to the representee after probate that certain concessions
would be made to the representee in light of the inequitable nature of the will. This seemed to have the
effect of helping to push mattersbeyond thelimitation period. However, therepresentor ultimately refused
to make any such concession. Thus, it is substantially likely that a remedy based on detrimental reliance
on the conduct and representation would have mirrored the expectation-based remedy awarded.

2005 ABCA 269, 371 A.R. 290, per curiam. The representor was estopped from invoking a statutory
limitation period because of conduct that had the effect of inviting the representee to believe that, in the
context of ongoing settlement negotiations, the representor would not enforce the limitation period. The
trial decision (2004 ABQB 383, [2004] A.J. No. 576 (QL)) found that the representee would have filed a
statement of claim within the proper time period but for the representation. Therefore, it is reasonable to
assume that a remedy based on detrimental reliance would have been substantially similar to a remedy
based on expectancy. In any event, the Court merely estopped the representor from invoking the statutory
limitation period without any further discussion of the remedial issue.

2005 ABCA 350, 380 A.R. 274, C6té J.A. (unanimous). The representor was estopped from resiling from
itsrepresentation that it would not enforce an arbitral decision against the representeein which it washeld
that a franchise agreement between the parties was terminated. In the trial judgment (2004 CarswellAlta
1988 (Q.B.)), it was held that the representee relied on this representation by making substantial royalty
and other financial payments and incurring substantial financial liabilities. The evidence discloses a
reasonably strong likelihood that the reliance and expectation measure would have been substantially the
samein any event. The Court, however, merely enforced the representation by staying enforcement of the
arbitration award, without further discussion of the remedial issue.



