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THE EXCLUSION OF PROPERTY RIGHTSFROM THE CHARTER:
CORRECTING THE HISTORICAL RECORD

DWIGHT NEWMAN" AND LORELLE BINNION™

Canada’s Constitution has been described as an
outlier among the liberal constitutions of the world
because it lacks a property rights provision. The
history of how property rights cameto be excluded has
received relatively limited consideration. This article
seeksto correct the historical record by utilizing forms
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|. INTRODUCTION

On property rights, Canada’ s Constitution hasrightly been described as* something of an
outlier among the liberal constitutions of the world.”* While property rights clauses appear
in virtually every written constitution amongst the world's liberal democracies,> Canada's
written Constitution contains no property rights provision. Canada’ s history on thispointis
even more peculiar, in so far as property rights provisions actually assumed alesser rolein
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its later rights instruments than in its earlier ones.® Property rights figure in the statutory
Canadian Bill of Rights,* adopted in 1960, but do not appear in the 1982 Canadian Charter
of Rights and Freedoms® — despite the fact that the latter instrument generally carries
forward and builds upon the text of the Bill of Rights.

Some casual observersmight fedl initially inclined to attribute thisstate of affairsto Pierre
Elliott Trudeau, whoseimprint isvisible across Canadian constitutional texts, and who they
may assume to have ssimply chosen to leave property rights out in the context of a political
philosophy that might be perceived as not including a role for strong property rights
protections. However, the history isfar more complicated in that Trudeau had actually long
advocated for abill of rightsthat included property rights, but property rightswere removed
from histexts.® Admittedly, these removal swere alwayswith his acquiescencein light of the
overall political calculations at stake,” but the exclusion of property rights certainly did not
arise from any outright unwillingness on the part of Trudeau to include them.

Interestingly, the complicated history of how property rights came to be excluded from
the Charter hasreceived relatively limited serious consideration. Apart from one article by
Alexander Alvaro in the Canadian Journal of Political Science® and afew highly insightful
pages by Gregory Alexander in his international comparative work on constitutionalized
property rights,® references to the exclusion of property rights in discussions of the history

Apart from the change between the Canadian Bill of Rights and the Charter of Rights, note that
property-related rights shifted in some provincial human rights codes from a right to own or acquire
property without discrimination to asimple prohibition on discrimination in relation to an opportunity
to purchase. For example, in Saskatchewan, The Saskatchewan Bill of Rights Act, 1947, SS1947, ¢ 35,
s 10 as repealed by The Saskatchewan Human Rights Code, SS 1979, ¢ S-24.1, s 51, provided that
“[€e]very person and every class of person shall enjoy the right to acquire by purchase, to own in fee
simple or otherwise, to lease, rent and to occupy any lands, messuages, tenements or hereditaments,
corporeal or incorporeal, of every nature and description, and every estate or interest therein, whether
legal or equitable, without discrimination because of therace, creed, religion, colour or ethnic or national
origin of such person or class of persons.” Now, The Saskatchewan Human Rights Code, ibid, s 10(1)
simply says that “[n]o person shall, on the basis of a prohibited ground ... deny to any person or class
of persons,” or discriminate in any term of purchase, in relation to the chance to purchase acommercial
unit or dwelling put up for sale or land or interest in land. The former actually contains aright to own,
which the latter does not.

4 Canadian Bill of Rights, SC 1960, c 44, s 1(a) [Bill of Rights].

5 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to
the Canada Act 1982 (UK), ¢ 11 [Charter].

Amongst other occasions, Trudeau proposed property rights clauses in 1969 (The Right Honourable
Pierre Elliot Trudeau, The Constitution and the People of Canada: An Approach to the Objectives of
Confederation, the Rights of the People and the Institutions of Government (Ottawa: Information
Canada, 1969) at 52-53); in 1978 (Canada, The Constitutional Amendment Bill: Text and Explanatory
Notes (June 1978) at 5 [Constitutional Amendment Bill]); in 1981 (House of Commons Debates, 32nd
Parl, 1st Sess, vol 6 (27 January 1981) at 6595) (The Right Honourable Pierre Elliot Trudeau)). Seea so
Library of Parliament, “Property Rights and the Constitution” by David Johansen (Ottawa
Parliamentary Research Branch, 1991).

Trudeau, of course, did not have complete control over how matters devel oped, but property rightswere
obviously rightswithout which hestill accepted the Charter text, whichwould very likely not have been
the case had, say, language rights been removed from the text. There is an argument that for Trudeau,
both served related purposes. As put by Alexander, supra note 1 at 46, “[t]he property clauseinitiative
was essentially an effort to stitch all of Canada’ s provinces together in economic matters, as part of a
broader effort to strengthen national unity.”

8 Alexander Alvaro, “Why Property Rights Were Excluded from the Canadian Charter of Rights and
Freedoms® (1991) 24:2 Can J Political Science 309.

Alexander, supranote 1 at 40-49.
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of constitutional patriation and of the Charter have tended to be minimalist’® — or even
entirely absent.™* These statements remain true even in an erawhen there is a sudden surge
of new writing on patriation. Some of this writing is from participants seeking to ensure
dimensions of the patriation process that they recollect are recorded for posterity, and some
consists simply of re-engagement with the historical record some decades on, but in neither
case has there been additional attention to this particular aspect of the history.*

There have of course been arguments put against the exclusion of property rightsin the
context of later rounds of possible constitutional reform by thelikes of Richard Bauman and
Jean McBean.®®* Thus, in 1988, M cBeantried to analyze possiblelegal effectsthat might arise
were property rightsto be added to the Charter, aswas being proposed at thetime.** In 1991,
Bauman reacted to discussion of theideain the context of constitutional reform discussions
by warning of potential legal confusion and interpretive difficulties that could arise as well
as by warning of the risks of how courts might intervene in governmental policy.” But
neither seeks to engage in any lengthy explanation of how it was that property rights had
been excludedinthefirst place. Similarly, Dwight Newman, writing recently concerning the
possible use of thebilateral amending formulato achieve property rightsclausesin particular
provincesthat are currently seeking them, contributesto abroader debate on property rights
but does not examine the history of their exclusion in that article.’®

Alvaro’s leading account of the exclusion of property rights,'” written from a political
science perspective, has much to contribute to an understanding of thishistory. However, the

10 Seee.g. Robert Sheppard & Michael Valpy, The National Deal: The Fight for a Canadian Constitution
(Toronto: Fleet Books, 1982) (offering only very brief comments at 148, 151); Peter H Russell,
Constitutional Odyssey: Can Canadians Become a Sovereign People?, 3rd ed (Toronto: University of
Toronto Press, 2004) (offering only aone-sentence explanation at 115); Roy Romanow, John Whyte &
Howard Leeson, Canada ... Notwithstanding: The Making of the Constitution 1976-1982 (Toronto:
Carswell/Methuen, 1984) (offering only brief references at 231, 237, 243); Sujit Choudhry, “The
Lochner eraand comparative constitutionalism” (2004) 2:1 Intl JConstitutional L 1 (offering repeated
references to Lochner as a motivating factor in the drafting of section 7 and implicitly suggesting this
affected the exclusion of property rights at 15-27).

n They receive no mention in such other |eading works as Ron Graham, The Last Act: Pierre Trudeau, the
Gang of Eight, and the Fight for Canada (Toronto: Allen Lane Canada, 2011).

12 See e.g. Howard L eeson, The Patriation Minutes (Edmonton: Centre for Constitutional Studies, 2011)
(publishing, for thefirst time, notes from a participant at the November 1981 meetings); Graham, ibid
(re-engaging with the whole history in ways that put together previously unconnected information);
Barry L Strayer, Canada’'s Constitutional Revolution (Edmonton: University of Alberta Press, 2013)
(offering Justice Strayer’ spersonal perspective on how mattersunfolded); Frédéric Bastien, La Bataille
de Londres: Dessous, secrets et coulisses du rapatriement constitutionnel (Montréal: Editions Boréal,
2013) (discussing patriation from a sovereigntist perspective and, in doing so, uncovering significant
new archival material on the actions of some Supreme Court of Canada justices during the process);
Brian Peckford, Some Day the Sun Will Shineand Have Not Will Be No More (St John's: Flanker Press,
2012) (presenting an account differing from some others and printing some documentsin the appendix.
Some important material concerning patriation, however, will remain locked up for decades yet. For
example, although Howard Leeson has published his version of minutes from the November 1981
meeting, Doug Schmeiser (who served as constitutional advisor to the Manitoba government) took
extensive notes at a whole series of patriation-related meetings that he recently archived, but with a
lengthy lock-up so as to ensure definitively that these notes do not emerge during the lifetimes of any
participants: University of Saskatchewan Library, Archives and Specia Collections, MG154, DA
Shmeiser, Series 2 (closed until July 2031).

13 Jean McBean, “The Implications of Entrenching Property Rightsin Section 7 of the Charter” (1988)
26:3 AltaL Rev 548; Richard W Bauman, “LivinginaMaterial World: Property Rightsin the Charter”
(1993) 3:3 Const Forum Const 49.

1 McBean, ibid.

1 Bauman, supra note 15.

1 Dwight Newman, “ The Bilateral Amending Formulaas a M echanism for the Entrenchment of Property
Rights’ (2013) 21 Const Forum 17 [Newman, “Bilateral Amending”].

E Supra note 8.



546 ALBERTA LAW REVIEW (2015) 52:3

fact that he approached the question from a political science perspective aso limits the
understanding of what occurred. In this article, we seek to correct the historical record on
property rights, partly by bringing to bear some forms of analysis possible within legal
scholarship. In doing so, we do not reject the role of political science in understanding
congtitutional history. Indeed, wewill draw upon both political theory and anarrative of how
different political forcesinteracted at the time of patriation. However, we do go on to argue
that attention to the framing of actual legal texts has a significant contribution to make in
highlighting how the negotiation process on constitutional patriation ended up excluding
property rights from constitutional protection.

InPart |1 of thisarticle, we situate the discussion that occurred in 1982 within adifferent
legal-intellectual climate. The climate doesnot necessarily persist today but itscircumstances
set up matters for the exclusion of property rights in 1982. In Part 111 of this article, we
provide an elaborated narrative of the exclusion of property rights and we show how, while
situated within the legal-intellectual climate of the day, the exclusion resulted also from a
combination of chance factors and perceptions about legal interpretations that might ensue.
In Part IV of the article, we put those perceptions about legal interpretations to the test of
legal analysis, and we argue that, even with limited legal analysis, it becomes possible to
suggest that many of the presumptions about the effects of a property rights provision
reflected certain legal misapprehensions, at least given how therest of the constitutional text
turned out.

In the concluding Part VV, we argue that a corrected reading of the historical record on the
exclusion of property rights suggests that their exclusion was based on a combination of
historical chance factors and legal misapprehensions. One important result to which this
article leads is that a corrected reading of the historical record may implicitly lend some
support to present-day arguments for a property rights clause, albeit in the nuanced form of
clearing the ground for those arguments by showing that the exclusion of property rightsin
1982 should exert no particular hold over longer-term thinking on theissue. Thisarticle does
not itself pursue the substantive arguments on a property rights clause but seeks to present
anarrative of how they cameto be excluded and why that contingent and time-bound choice
asto their exclusion should not continue to control the debate.

Il. THE LEGAL-INTELLECTUAL CLIMATE
FOR PROPERTY RIGHTSLEADING UPTO 1982

The 1982 patriation did not take place via some revol utionary event, and the processes of
congtitutional negotiation were, in many respects, quite ordinary discussions, filled with
human tendencies and human frailties.® One of theimplications of this statement isthat the
1982 patriation did not occur outside of and externally to Canadian history or to the
intellectual currents of the time but within the ideas of the time.

18 Asjust oneexampleof thispoint, noted in the classic text of Sheppard and Valpy, through late 1980 and
early 1981, “Trudeau's principles and limited goals were compromised in the crush of persona
relationships and interest-group pressures’ (Sheppard & Valpy, supra note 10 at 143).
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This historicity of the Constitution is actually apparent in various elements of the final
agreement, including sections within the Charter. Aside from those sections of the Charter
that were alwaysintended to craft anational narrative rather than to embody universal rights
— and here we speak especially of such matters as the language rights provisions,™ as well
asaspects of the mobility rights provision® — even therights provisions of the Charter bear
the markings of their time. For example, the ultimate presence of the notwithstanding clause
in section 33 has led to much spilt ink concerning its significance,® but in one sense, it
embodies quite smply the fact that, for at least significant parts of the country to that point
in time, the Canadian governmental tradition was one of parliamentary sovereignty.® If
section 33 has been subject to more heavy critiques since,® or if the conceptions of its
proponents have shifted in certain ways, this fact means simply that its significance within
an evolving history shifts with the times.

Asasecond example, one could mention the deliberate decision to precludefromjudicial
contempl ation the possibility that affirmative action programs could viol ate equal ity rights.?*
The inclusion of a provision like section 15(2)® — since held to have almost the effect of
simply exempting governmental programs that have ameliorative purposes from equality
rights scrutiny®® — marked a decision not to allow the courts to follow the American route

9 Charter, supranote5, ss 16-23. See a so Guy Régimbald & Dwight Newman, The Law of the Canadian
Constitution, 1st ed (Toronto: LexisNexis, 2013) (“[a]lthough accounts of the Charter sometimes
underemphasize the point, the Charter is also a constitutional instrument that constitutes Canada in
fundamental waysrelated to Canadian identity. Asamajor part of thisidentity-constituting role, sections
16 through 23 of the Charter contain a set of detailed language rights specific to the circumstances of
Canada’ at 696).

2 Charter of Rights, ibid, s 6. See also Sujit Choudhry & Richard Stacey, “Independent or Dependent?
Constitutional Courtsin Divided Societies’, in Colin Harvey & Alex Schwartz, eds, Rightsin Divided
Societies (Oxford: Hart Publishing, 2012) 87 at 107.

2 For abalanced comment and referenceto much of theliterature, see Jeffrey Goldsworthy, Parliamentary
Sovereignty: Contemporary Debates (Cambridge: Cambridge University Press, 2010) at 202-24. See
also Tsvi Kahana, “Understanding the Notwithstanding Mechanism” (2002) 52:2 UTLJ 221; Tsvi
Kahana, “ The notwithstanding mechanism and public discussion: Lessons from theignored practice of
section 33 of the Charter” (2001) 44:3 Can Public Administration 255.

2 Itisof notethat “theprovincial premiersarticulating such aconcern [about the shift of power away from
democratic legislators] most strongly within discussions around the proposed Charter of Rights were
Allan Blakeney and Peter L ougheed, who stood at opposite ends of theideol ogical spectrumon political
issues but who shared acommon vision of the place of democratic processes’ (Régimbald & Newman,
supra note 19 at 570).

= See e.g. John D Whyte, “On Not Standing for Notwithstanding” (1990) 28:2 AltaL Rev 347 (example
of mounting academic criticismin years subsequent to Charter). Whyte called for the repeal of section
33, something advocated in the political arenaby Liberal leader Paul Martin in the 2006 federal leaders
debates (“2006 Leaders Debate (Highlights)” CBC Digital Archives, online: <www.chc.ca/archives/
categories/politics/el ections/l eaders-debates- 1968-2011-arguing-for-canada/l eaders-debate-1968.html >)
athough he had also been the only federal |eader ever to promiseitsuse. When asked in December 2003
whether he would use the notwithstanding clause if the Supreme Court of Canada required churchesto
perform same-sex marriages, hesaid “Ohyes, | would. | would look at it if it wasaquestion of affirming
a[religious] right” (“Analysis& Commentary: The Leaders, ontherecord” Canada Votes 2004, online:
<www.chc.cal canadavotes2004/analysiscommentary/ontherecord.html>).

2 See Alberta (Minister of Aboriginal Affairsand Northern Devel opment) v Cunningham, 2011 SCC 37,
[2011] 2 SCR 670 [Cunningham] (stating that “[a]t the time the Charter was being drafted, affirmative
action programs were being challenged in the United States as discriminatory — a phenomenon
sometimescalled reversediscrimination. Theunderlying rational e of s. 15(2) isthat governmentsshould
be permitted to target subsets of disadvantaged people on the basis of personal characteristics, while
excluding others” at para41).

= Charter of Rights, supra note 5, s 15(2): “ Subsection (1) does not preclude any law, program or activity
that has as its object the amelioration of conditions of disadvantaged individuals or groups.”

% See R v Kapp, 2008 SCC 41, [2008] 2 SCR 483 at para41. But see also Cunningham, supra note 24
at para44.
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of arguing over affirmative action programs.”” The ideawasto ensure that what was seen as
an important tool of governmental policy in advancing equality was not put at risk.”® The
impact, however, could also be read as one of having embodied in the constitutional text the
idea held at a particular time on the policy merits of affirmative action programs when, for
example in the United States, the ideas of today on the policy effects and constitutionality
of such programs are shifting rapidly.”

The omission of property rights is, on our argument, partly athird instantiation of this
point. Alvaro’ sargument isconsistent withthisgeneral claiminthat hesituatestheexclusion
of property rightswithin agrand historical narrative.*® However, he describesthis narrative
in terms of an alleged grand shift from so-called proprietarian systems, “grounded in the
belief that the basic role of government is restricted to the preservation and protection of
property,”®* to so-called “democratic-communitarian systems’ that are “rooted in the
representation of majority and community interests.” * His claimisthat property rightswere
no longer within the realm of rights discoursein 1982 because of aconcern that they limited
the actions of governments: “as public debate grew concerning the need to stitch an
entrenched hill of rights into Canada' s constitutional fabric, there were renewed concerns
about the permanence of Canada’ s democratic values. Unclear wasthe effect an entrenched
bill of rights, with protection of property ownership, would have on those values.”*

Alvaro’ sdescription isnot entirely wrong, and wewill show in the next section that some
of the political actorsinvolved werein fact potentially acting out of a simple concern about
property rightslimiting their powers more than some other rights, even though that concern
isultimately inconsistent with some of what they did permit in the Constitution.>* However,
it setsmattersup interms of starker alternativesthan were actually at stake, and it overlooks
simpler explanations available within the legal-intellectual culture of the time.

Part of the context in which discussions took place about the Charter was of course, as
Alvaro acknowledges,® one in which the spectre of the Lochner-era® jurisprudence of the

z Thelong lineof American affirmativeaction casesstretchesfrom Regents of the University of California
v Bakke, 438 US 265 (1978) to Fisher v University of Texas at Austin, 133 S CT 2411 (2013) [Fisher].

= See Cunningham, supra note 24 at para41.

» Self-professed liberalsarewriting such worksas Richard H Sander & Stuart Taylor, Jr, Mismatch: How
Affirmative Action Hurts Students It's Intended to Help, and Why Universities Won't Admit It (New
Y ork: Basic Books, 2012), and polling data show support for affirmative action at arecord low. See
Domenico Montanaro, “NBC News/WSJ Poll: Affirmative action support at historic low,” NBC News
(11 June 2013), online: <firstread.nbcnews.com/_news/2013/06/11/18885926-nbc-newswsj-poll-
affirmative-action-support-at-historic-low>. Initsrecent decisionin Fisher, supranote 27, the Supreme
Court of the United States avoi ded making any major new determination, thusavoidingamajor division

in the Court.
%0 Alvaro, supra note 8.
8 Ibid at 310.
=2 Ibid.

3 Ibid at 317.

3 For example, the premiersultimately accepted theinclusion of Aboriginal rightsintheConstitutioneven
though constitutionalized Aboriginal rights certainly impact upon their exercise of jurisdiction over
lands and natural resource. Obviously, factors other than simply the scope of impact on the provinces
(such as perceived justice) were at play, but nonethel ess the point remainsinteresting. For adiscussion
of some of the interplay of natural resource jurisdiction and Aboriginal rights, see generally Dwight
Newman, Natural Resource Jurisdiction in Canada (Toronto: LexisNexis, 2013) [Newman, Natural
Resource]. On the different types of property rights in different constitutions, including both private
property rights and Aboriginal property rights, see al'so Webber & Gover, supra note 2.

s Alvaro, supra note 8 at 318.

% Lochner v New York, 198 US 45 (1905).
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United States Supreme Court seemed toloomlarge. A number of the political actorsinvolved
feared the prospect of the courts carrying out “ substantive due process’ review in ways that
limited democratic programs implementing a social welfare state,* with such results asthe
endless parsing of thelanguage of section 7 of the Charter,® ultimately to no effect whenthe
Supreme Court of Canada adopted a“living tree” analysis and found the meaning of section
7 to have changed from the originally intended meaning as quickly as two years after the
Charter’s enactment.®

However, it aso bears noting that the dominant American intellectual discourse of the
time had devel oped views of rightsthat fit with the maintenance of the New Deal and even
the ongoing expansion of the social welfare state. John Rawls swidely influential A Theory
of Justice,”® published in 1971, argued for the protection of a set of basic liberties that
initially appeared to include economic freedom:

Thebasic liberties of citizens are, roughly speaking, political liberty (the right to vote and to be eligible for
public office) together with freedom of speech and assembly; liberty of conscience and freedom of thought;
freedom of the person alongwiththeright to hold (personal) property; and freedomfromarbitrary arrest and
seizure as defined by the concept of the rule of law.

However, this mere right did not include any protection of economic liberties,* with
economic circumstancesinstead subjected to the second, so-called “ differenceprinciple” that
patterned just outcomes in terms of effects for the least-well-off.* If the meaning was not
clear inthe original edition of the book, the revised editionin 1975 (which wasthe basisfor
trand ated editions) had the following words added to clarify: “ Of course, libertiesnot on the
list, for example, the right to own certain kinds of property (e.g., means of production) and
freedom of contract as understood by the doctrine of laissez-faire are not basic; and so they
are not protected by the priority of the first principle.”*

As John Tomasi has noted in his important recent work, Rawls's account became
influential in part because it was matched off against Robert Nozick’s Anarchy, Sate, and
Utopia,® released in 1974. Its starker libertarianism — not of widespread appeal at thetime,

37

- On these fears, see generally Choudhry, supra note 10 at 24.

Charter, supra note 5, s 7. For a detailed discussion of the development of the language of section 7,

see Strayer, supra note 12 at 256-60.

% Reference re Section 94(2) of the Motor Vehicle Act, [1985] 2 SCR 486 at 509.

o John Rawls, A Theory of Justice (Cambridge, Mass: Belknap Press, 1971); cf John Tomasi, Free Market
Fairness (Princeton: Princeton University Press, 2012) (“[t]he publication of A Theory of Justice began
a multidecade run of enthusiasm among political philosophers for Ieft liberal and social democratic
institutional ideals” at 197).

4 Rawls, ibid at 61 [emphasis added].

42 Cf Tomasi, supra note 40 (“ Rawls singles out the economic liberties from the other traditional liberal

rights and liberties for relegation to alower level of protection” at 42).

Rawls, supra note 40 at 60, 76-80.

John Rawls, A Theory of Justice, revised ed (Cambridge, Mass: Belknap Press, 1999) at 54. Although

the English-language version of the revised text was released only in 1999, as noted in the the preface,

ibid at xi, the amendments were made in early 1975 for the preparation of the German edition, with

Rawls saying that “[s]ince this revised text includes what | believe are significant improvements, the

translated editions (provided accuracy is preserved) until now have been superior to the original.” The

revised version thus captures what he had intended all along, even if his circulating English-language

version did not reveal al aspects of it until released in 1999.

® Robert Nozick, Anarchy, Sate, and Utopia (New Y ork: Basic Books, 1974).

]
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though it has now arguably become so* — made Rawls appear to be the successor to the
classical liberal tradition.”’

The tradition of liberalism through the 1970s took on Rawlsian characteristics. For
example, despite some significant quibbles with the Rawlsian methodology,” Ronald
Dworkin nonetheless developed an account of equality with strong salience at least with
Rawls outcomes.* Other writers of the erasimilarly were attuned to a conception of rights
inwhich economic freedomsdid not figurealong with other liberal rights,® and the dominant
legal-intellectual climate of thetimesimply did not show the same respect for property rights
as had been traditional within Western rights culture.>

Oneimmediate conclusion, then, isthat the exclusion of property rights had atime-bound
quality interms of the time period in which the matter was discussed. Had the Charter been
adopted at atimewhen property rightswere seen as more fundamental, it arguably becomes
more conceivable that it would have included property rights.

I11. POLITICAL MANOEUVRESAND DIVIDED VIEWPOINTS

However, intellectual climates a one do not determine historical events, and we can now
add a further element to the story in terms of the simple contingencies of the negotiation
process leading up to the text of the Charter. To understand these contingencies, it is
necessary to trace a longer narrative of constitutional negotiation, which had been atruly
prolonged process in Canada, with literally five decades of debate about an acceptable
amending formulain any patriated constitutional text adopted.

The road even to the text of the Charter as adopted in 1982 was not a short one, and
Trudeau, perhaps harkening from an older rights tradition, actually did initially propose to

% That libertarianism s, for instance, influential within the Tea Party movement, and it is only in recent

yearsthat American political life (partly through the influence of Ron Paul) has seen reference to such
thinkers asMurray Rothbard. See e.g. Jim Rutenberg & Serge F Kovaleski, “ Paul Disowns Extremists
Viewsbut Doesn’t Disavow the Support” The New York Times (25 December 2011), online: <www.ny
times.com/2011/12/26/us/politics/ron-paul -di sowns-extremists-views-but-doesnt-disavow-the-
support.html>

Tomasi, supra note 40 at 46-51.

8 Ronald Dworkin, “The Origina Position” (1973) 40:3 U Chicago L Rev 500.

e See generally Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Cambridge,
Mass: Harvard University Press, 2000). Thiswork embodied prior work, dating to the period in which
Rawls was writing and preceding Canadian patriation: Ronald Dworkin, “What is Equality? Part 1:
Equality of Welfare” (1981) 10:3 Philosophy & Public Affairs185; Ronald Dworkin, “WhatisEquality?
Part 2: Equality of Resources” (1981) 10:4 Philosophy & Public Affairs 283.

Some would draw a sharp distinction between the concepts of “rights’ and of “freedoms’ and raise
concerns of possible conflation when speaking of freedoms amongst a set of rights. However, the
Canadian Charter’s protection of predominantly negative rights means that there is not necessarily a
sharp distinction between freedoms and rights. A freedom isa claim of a sphere of action unregulated
by government. A negativeright issimilarly aclaim against restriction by government on some matter,
corresponding to aduty of non-interference. Somerightswithin the Charter do of courseimpose duties
on government other than non-interference. But there is no major distinction pertinent within the
Canadian Charter that calls for any overly dogmatic distinction between the two concepts.

For a comparison of the Rawlsian tradition to traditional liberalism, see generally Tomasi, supra note
40

47

50

51

52 For an explanation of the 14 rounds of constitutional negotiation, see James Ross Hurley, Amending

Canada’s Constitution: History, Processes, Problems and Prospects (Ottawa: Minister of Supply and
Services Canada, 1996) at 23-67.
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protect property rightsin the Constitution.® What we now recognize asthe first draft of the
Charter was proffered in 1968 when Trudeau published a substantial consultation paper in
the form of a short book, A Canadian Charter of Human Rights.>* The proposed Charter
would have included property rights: “Using [the Canadian Bill of Rights] as a frame of
reference, it is suggested that the rights enumerated ... should be guaranteed: ‘[g]eneral
security of life, liberty and property.’”* Various versions of property rights came under
discussioninthe periodimmediately thereafter, including “[t]heright of theindividual tolife,
liberty, security of the person and enjoyment of property, and the right not to be deprived
thereof except by due process according to law.”*® These texts met with worries, relating to
entrenchment of rightsgenerally, to Americanjudicial decisions, and toworriesabout clarity
of definition of any such right.%” In any event, they did not surviveinto the Victoria Charter,
although that instrument itself did not survive.®

Property rights continued to be an element of Trudeau’ sintended constitution. Asameans
of moving forward, Bill C-60, An Act amending the Constitution wastabled in 1978, and its
text specified “the right of the individual to the use and enjoyment of property, and theright
not to be deprived thereof except in accordancewith law.”* The 1978 Bill, however, was not
pursued because some of the proposed amendments relating to the Senate were ultra vires
federal jurisdiction, as determined in a reference decision,® but it worked its purpose of
spurring debate on the Congtitution.* After Bill C-60, property rights persisted into a
working draft of the Charter in July 1980, tabled by the federal government following the
Quebec referendum in May 1980.%

5 Thiswas classical small-l (and possibly even big-L) liberalism. As has been noted in Johansen, supra
note 6 at 1,

[t]he entrenchment of property rights in the Constitution appears to have been the policy of the
former Liberal government since 1968. In that year, as Minister of Justice, Pierre Trudeau
proposed the passage of a charter that would give constitutional protection to certain rights,
including the “enjoyment of property.” In 1969, as Prime Minister, Mr. Trudeau again proposed
entrenchment of a charter of rights which would have guaranteed the right of an individual to use
and enjoy property, with the assurance that there would be no deprivation of property except in
accordance with proper legal procedures.

= The Right Honourable Pierre Elliott Trudeau, A Canadian Charter of Human Rights (Ottawa: Queen’s
Printer, 1968).

= Ibid at 19.

56 Ibid; Bill of Rights, supra note 4, s 1(a).

5 See e.g. Congtitutional Conference, 3rd Meeting (Ottawa: 8-10 December 1969) at 20-24.

8 LorraineEisenstat Weinrib, “ Of Diligenceand Dice: Reconstituting Canada’ sConstitution” (1992) 42:2
UTLJ 207 at 211, 216.

% Constitutional Amendment Bill, supra note 6 at 5.

€0 Re: Authority of Parliament in relation to the Upper House, [1980] 1 SCR 54.

& House of Commons Debates, 32nd Parl, 1st Sess, No 22 (29 April 1983) at 25003 [Debates, 29 April
1983].

62 M eeting of the Continuing Committee of Ministerson the Constitution, Charter of Rightsand Freedoms
- Discussion Draft, July 4, 1980, Doc 830-81/027 (Montreal: 8-11 July 1980) [Charter Draft, July
1980].

9.(1) Everyone has the right to the use and enjoyment of property, individually or in association
with others, and the right not to be deprived thereof except in accordance with law and for
reasonable compensation.

(2) Nothing in this section precludes the enactment of or renders invalid laws controlling or
restricting the use of property inthe publicinterest or securing against property the payment
of taxes or duties or other levies or penalties.

(3) The rights declared by this section may be made subject only to such limitations
prescribed by law in addition to those referred to in subsection (2) as are reasonably
Jjustifiable in afree and democratic society in the interests of national security or public
safety, order, health or morals.
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Inall of theaboveincidents, the property rights protection clauseswerefiercely contested
by the provinces. Provincial opposition to property rights protection centred mainly around
concern about the potential effects property rights would have on their abilitiesto legislate
under the provincial power of property and civil rights.®® For example, when the matter went
to committee discussion in 1981, Saskatchewan and Quebec had both recently expropriated
and nationalized some of their industries® and Prince Edward Island had passed legislation
that limited how much land non-residents could own.®® Alberta already had property rights
protection in its provincial bill of rights, and strongly believed that as a provincia head of
power, property rights should be left to be dealt with by the provinces.®

Perhaps unsurprisingly, given the sort of legal worries that existed on the part of the
provinces, when thefederal Liberalsreleased adiscussion draft of the Charter on 22 August
1980, in order to address concerns from the provinces, property rights were removed.” The
federal government made concessionsonthe Charter over the summer, but it wasstill deeply
criticized by the Canadian public, so a special joint committee on the Constitution made up
of 25 members of Parliament and Senators was established to hear petitions for proposed
changes and to debate the Charter’s contents.® At the time, there was strong advocacy for
theinclusion of property rightsby such influential organizations as the Business Council on
National Issues and the Canadian Bar Association.®® However, the Liberal government was
already being accused of forcing the Constitution upon the provinces and therefore the
Liberals were not in a strong position to press the provinces to include property right
guarantees during the committee negotiations.

The authorsfocus on the Specia Joint Committee hearings of early 1981 as an important
moment in patriation history. Some could challenge this approach and might even suggest
that only the late 1981 final negotiations meant anything in terms of any final constitutional
text.” However, the Joint Committee hearings certainly preconditioned many features of the
text. Moreover, theminutes of the hearingsrepresent the most detailed publicly extant record
of the thinking behind various features of the text, making them in many ways the source
most likely to be used for any constitutional interpretive approaches looking to framers

&3 Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, s 92(13), reprinted in RSC 1985, Appendix |1, No 5.

64 Alvaro, supranote 8 at 319. The Saskatchewan “ nationalization” of the potash industry wastechnically
by a voluntary sale by the companies involved, but it followed on the enactment of legislation under
which the province gave itself the power to expropriate the facilities, so the companies involved may
not have considered their sale wholly voluntary. Saskatchewan's actionsin thisinstance were complex
and are subject to further discussion. We thank Roy Romanow for his perspectives on this point and the
next point.

& Ibid; Canada, Senate and House of Commons, Special Joint Committee on the Constitution of Canada,
32nd Parl, 1st Sess, No 45 (26 January 1981) at 36 [Joint Committee 45]. Saskatchewan also had
farmland-related | egislation agai nst foreign ownership that the province was concerned could have been
impacted by some versions of a property rights clause.

&6 Alvaro, ibid at 320. Jim McCreedy, “Alta. against federal property guarantee,” Edmonton Journal (26
February 1983) D1.

&7 M eeting of the Continuing Committee of Ministerson the Constitution, Federal Draft, August 22, 1980,
“ The Canadian Charter of Rights and Freedoms,” Doc 830-84/004 (Ottawa: 26-29 August 1980).

e Sheppard & Valpy, supra note 10 at 136-37.

& Canada, Senate and House of Commons, Special Joint Committee on the Constitution of Canada, 32nd
Parl, 1st Sess, No 33 (7 January 1981) at 134-35 [Joint Committee 33].

o We thank Doug Schmeiser for drawing this perspective to our attention.
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intention or, just generally, for what the drafterswere thinking.™ Finally, it was during these
hearings (and not in late 1981) that property rights were removed for the final time, thus
marking them as the moment when the Canadian constitutional text was cast in aform that
excluded property rights.

The Special Joint Committee meetingstook placeinearly 1981, several monthsbeforethe
September 1981 release of the Patriation Reference by the Supreme Court of Canada.”” The
Patriation Referencewould decidethat unilateral patriation of the Constitution by thefederal
government, while technically legal, was contrary to constitutional convention.” Even
without the Supreme Court ruling, and with Trudeau still claiming to have the right to
unilaterally patriate the Constitution, two thingswere already clear. First, the defence of the
unilateral right to patriate was going to be challenged on the basis that the terms of the
patriation interfered with provincial jurisdiction, so the federal government would be
beginning with some sensitivities to such a point.”™ Second, even though the Liberals had a
majority in the House of Commons, they wanted cross-party support so as not to be seen as
enacting a congtitution on a one-party basis, and the NDP' s support was in turn contingent
on provincial approval.”

Thetext of the Charter on property rights may well have been determined over the course
of a pivotal weekend. On Thursday, 22 January 1981, the Liberals were presented with an
opportunity to include property rights in the Charter as Mr. Crombie, speaking for the
Conservatives, put forth an amendment to section 2 that added subsection 2(e), “freedom
from unreasonabl e interference with privacy, family, home, correspondence and enjoyment
of property.”” The Conservatives had al so previoudly indicated that they would liketo have
property rightsincluded within section 7. The Liberal swanted property rightsinthe Charter,
but thought they would be more appropriate in section 7 than in section 2.”” At the time of
these proposals Solicitor-General Kaplan was sitting in as the Minister of Justice for Mr.
Chrétien, who was in the hospital. Mr. Kaplan told Mr. Crombie that if the Conservatives
would withdraw property protection from their proposed amendment to section 2, then the
government would agree to support an amendment for the protection of property rights
within section 7, on the condition that the Conservatives would be the ones to put forth the
motion.” This way, the Liberal party would not appear to be imposing property rightsinto

n See generally Adam Dodek, “Where Did (Section) 1 Come From? The Debates Over the Limitations
Clause at the Special Joint Committee of the Senate and the House of Commons on the Constitution,
1980-81" (2010) 27 NJCL 77. Dodek argues that the minutes of the Special Joint Committee are
effectively the official record of the drafting and discusses, in the context of another part of the Charter,
how its text was indeed developed at that Special Joint Committee (ibid at 91). His arguments would
support attributing much significance to the Specia Joint Committee process.

2 Re Resolution to amend the Constitution, [1981] 1 SCR 753 [Patriation Reference].

I Ibid at 900.

" The provincia reference questionsare listed in the opening paragraphs of the Patriation Reference, ibid
a 762-65. In al three provinces (Manitoba, Newfoundland, and Quebec), these questions started of f
with discussion of impactson provincial jurisdiction. Thefederal government was aware already by the
time of the 1981 Joint Committee meetings that this was a matter over which it was being challenged.

s Sheppard & Valpy, supra note 10 at 143.

e Canada, Senate and House of Commons, Special Joint Committee on the Constitution of Canada, 32nd
Parl, 1st Sess, No 43 (22 January 1981) at 56 [Joint Committee 43].

77 Ibid at 58.

73 Ibid at 59.
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the Charter against thewishesof the provinces. Mr. Crombieaccepted thepromisetoinclude
property rights within section 7 and withdrew it from his section 2 amendment.™

On Friday, 23 January, the amendment was put forth on section 7 as planned.* The
amendment added protection of property rights. The proposed property protection was
intended to protect property from being taken away without legal means and without afair
hearing. The right would have applied to anyone acting legally in Canada, including
corporations. To accomplish this, the section 7 amendment changed the term “fundamental
justice” to “natural justice” in order to take advantage of the larger body of law which
defined natural justice so asto decrease the uncertainty on how the Courts would interpret
the provision.®> An NDP amendment which would have applied section 7 to “individuals’
instead of “everyone” was rejected.®

The proposal seemed close to passing. The Liberal Member of Parliament Mr. Lapierre
affirmed that property rights are intrinsic to Canadian society and declared that the
government was ready to support the amendment.® However, the NDP Member of
Parliament Mr. Robinson objected to theinclusion of property rightsin the Charter, arguing
that their inclusion would necessarily infringe upon provincial jurisdiction.® He argued that
since the passage of the Constitution package required the consensus of the provinces,
property rights should not be included. He also argued that including property rightsin the
Charter would be the first instance of protection for so-called “economic rights,” and if
property were to be protected then it would only make sense to include other social and
economic rights aswell, such as the right to a clean environment.® This argument no doubt
traded upon a certain ambiguity in the term “economic rights’ — on whose scope there are
differing views — but that very ambiguity arguably made it an effective means of running
some interference on the proposal that others could then build upon.

Mr. Nystrom, also an NDP Member of Parliament, pointed out that this was the first
formal motion for the inclusion of property rights and requested that the Committee delay
the vote on the property rights clause in order to have a chance to consult with provincial
governments and to consider what other economic rights would be included in the Charter
if property rights were going to be included.® His request angered Mr. Lapierre, who said
that the possibility of including property rights had been discussed many times and asserted
that the NDP, like the Conservatives and the Liberals, had had ample time to consider the
issue and the amendment should be voted on immediately.!” However, in the end, Mr.
Nystrom’ s request was honoured and the vote was postponed until the following Monday .2

I Ibid.
g Canada, Senate and House of Commons, Special Joint Committee on the Constitution of Canada, 32nd
Parl, 1st Sess, No 44 (23 January 1981) at 12 [Joint Committee 44].

8l Ibid.

& Ibid at 8.

8 Ibid at 15-16.
ot Ibid at 17.

& Ibid at 19.

8 Ibid at 20-21.
& Ibid at 24.
8 Ibid at 31.
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The pivota events of that weekend are challenging to unravel. However, they would
appear to have impacted upon the text of the Charter that went forward from the Joint
Committee. Over theweekend, seemingly onthe Sunday, Mr. Broadbent, leader of the NDP,
told the government that if they supported the Conservatives property amendment, then the
federal NDP would no longer back the constitutional package. Mr. Broadbent claimed to
sympathize with provinces, in particular Saskatchewan, which was the only province with
an NDP government at thetime, and their fearsthat protecting property rights might prevent
the government from nationalizing industries or from enacting laws regul ating ownership of
land.®

However, Broadbent was not the only actor at work. The Liberal government also
received pressure from the government of Saskatchewan that weekend. On Saturday, 24
January, there had been a meeting at the Four Seasons Hotel in Toronto. At the meeting,
Attorney-General Roy Romanow of Saskatchewan informed the Liberal sthat Saskatchewan
could not accept a Charter that contained property rights out of concern that property
protection would limit Saskatchewan’s ability to control foreign or absentee ownership of
farmland, and ageneral desire not to extend the scope of constitutionally protected rights.®
Apparently, partly in order to ensure that such arights protection would not be included in
the Charter, Romanow committed Saskatchewan to a bilateral agreement with the federal
negotiators whereby Saskatchewan would agree to support the federal constitutional
resolution (including acquiescing to the Charter), on condition of including a natural
resources clause, property rights being dropped, and Canada obtaining Saskatchewan’s
consent to any further changes at the Joint Committee. ™

The threats from the federa and provincial NDP forces might well have been
independently sufficient to put to rest the property rights provision. Thereisno obviousway
to say that one of them was paramount over the other. In any case, on Monday, 26 January
1981, the Conservative party put forth their amendment to include property rightsin section
7.2 In the face of the threats from the NDP to pull support from the Constitutional package,
and because of the bilateral deal between the Liberals and Saskatchewan that included a
promiseto exclude property rights, Mr. Chrétien, who had since resumed his position onthe
Committee, refused to back the section 7 amendment.*

Premier Blakeney of Saskatchewan actually ended up cancelling the bilateral agreement
that same afternoon because he realized that agreeing to support Trudeau meant supporting
a“moving target.”* It may be that Blakeney did so after events had already unfolded at the

8 “Drop rights clause or lose backing, Broadbent warns,” The Globe and Mail (26 January 1981) A1.

90 Memoi'andum from John Whyte to Dwight Newman (30 May 2013) (on file with authors) [Whyte
Memo].

o Ibid. What actually occurred that weekend may well have been more complex. In comments on a draft
version of this article, Roy Romanow suggests that he and Howard Leeson actually flew that same
weekend from Toronto via San Francisco to Hawaii to consult further with Blakeney without John
Whyte having known of thistrip. Both Romanow and an emergency meeting of Saskatchewan’ sCabinet
opposed Blakeney's inclination to do a deal with Trudeau at this stage, with Blakeney then put into a
long deliberation on the balcony of the llikai Hotel in Hawaii.

92 Joint Committee 45, supra note 65 at 9.

9 Ibid at 10.

o Whyte Memo, supra note 90. Roy Romanow suggested in comments on this article that this change of
view arose from Trudeau failing to call Blakeney at an anticipated time, which apparently later turned
out to have been because Trudeau’ svehiclehad had aflat tire on theroad between Montreal and Ottawa.
The complex chance events that may have impacted on events illustrate the very contingent nature of
the history.
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committee, as Blakeney was at the time in Hawaii, and the time zone difference would
appear to have had that implication.®® If the Broadbent threat was enough onits own, though,
this detail would not be crucial. The change was not on such a contingency as a time zone
difference, asthere had been enough opposition shown to the section 7 amendment that the
Liberals were ready to oppose it and exclude property rights once again.

The Conservatives were furious that the Liberals were no longer willing to support their
section 7 amendment. Mr. McGrath reacted in saying:

[T]hat is the most shamefaced betrayal of a parliamentary committee that | have seen here ever, and | can
aso say thisto you, Mr. Minister, that while | am prepared, and my colleagues are prepared to argue with
you the substance of our amendment, we are dealing with something much greater than substance here
tonight; we are dealing with this government and its inability to keep its word, either to the provinces or to
the Parliament or to a Committee of Parliament. %

Mr. Chrétien explained that although he was, in principle, in favour of protections for
property rights, eventually the Charter would have to be passed in the House of Commons
and he could not accept the inclusion of property rights without unanimous support.®’
Conservative support of the Charter was on the condition that the Charter not be imposed
on the provinces, and Saskatchewan MP Nystrom was sided with the Saskatchewan
provincial government, who were strongly opposed. Mr. Chrétien appeared to find it
frustrating that the Conservatives were pushing for the inclusion of property rights in the
Charter when, at the House of Commons, they would vote against it if the provinces were
not in support.®

In the end, the negotiation process in the context of provincial opposition to a property
rights protection had the impact that including the right to property in the Charter meant a
risk of losing support for the entire constitutional package. Property rights were sacrificed
so the rest of the Charter and the Constitution could move forward, making apparent that
property rights had not been central to Trudeau’ svision of the Charter evenif hewould have
supported them. As Conservative MP Mr. Epp later put it in 1983, Trudeau bargained
property rights for support.*

After patriationin 1982, following thelate-1981 meetingsat which therewasnoreal effort
to change the text and put property rights back in, there were nonetheless several further
attempts to entrench property rights into the Charter. The first such attempt was in 1983
following a resolution by the British Columbia legislature that section 7 be amended to
include the right to enjoyment of property.’® British Columbia’s premier Mr. Bennett said
during the debates, “| remember the shock that many of us felt when the agreement by the
Trudeau government to accept the Conservative motion of a Friday night waswithdrawn on
the Monday because the New Democratic Party in parliament had told the Trudeau

9 Ibid.

96 Joint Committee 45, supra note 65 at 11.

or Ibid at 34-35.

o8 Ibid.

b Debates, 29 April 1983, supra note 61 at 24997.

10 British Columbia, Legidative Assembly, Official Report of Debates (Hansard), 32nd Parl, 4th Sess (21
September 1982) at 9299.



EXCLUSION OF PROPERTY RIGHTS FROM THE CHARTER 557

government that they would lose their alliance.”*™ The opposition party in turn blamed
Bennett for the omission of property rights protection and claimed that “he should have
insisted, asthe chairman of the Premiers of Canada, that it be retained in the constitution.” *?

In response to the British Columbiaresolution, Trudeau offered to introduce aresolution
endorsing the entrenchment of property rights so long as the two opposition parties agreed
to pass it after one day of debate.’® The Conservatives agreed to this but wanted to make
sureit passed before the end of June. The NDP did not immediately respond because of the
time limit on the debate."™

While the Liberals were waiting on the NDP decision, the Conservative party, in an
attempt to force the Liberals to act immediately, proposed the exact same resolution as the
Liberals had but in the form of anon-confidence motion.*® They had hoped that thiswould
force the Liberals to vote on their own resolution, but instead the non-confidence motion
went to avote and was defeated since the Liberal government obviously could not vote for
it. Because of Parliamentary rules which prohibit reintroduction of a defeated resolution in
the same session, the manoeuvre halted the discussion on the entrenchment of property rights
for thetime being.'® Hereagain, onefinds somereal contingency to the omission of property
rights.

Property rights were brought up once again in 1988 with a resolution from the House of
Commons that the Constitution Act, 1982 should be amended to recognize “the right to
enjoyment of property, and the right not to be deprived thereof, except in accordance with
the principles of fundamental justice, and in keeping with the tradition of the usual federal-
provincial consultative process.” '’ The three-year period of endorsement for the resolution
expired however and the amendment was never implemented. Property rights remained on
congtitutional minds during the reform initiatives of the subsequent years. At the time of the
negotiation of the Charlottetown Accord following the death of Meech Lake, property rights
were similarly raised. However, the ultimate Accord recorded them as one of the areas on
which there had been consensus not to proceed as part of that Accord.'®

There is thus a longer narrative to the exclusion of property rights, with many chance
factorsalong theway. It is conceivablethat had some of thesefactorsplayed out differently,
there might have been a different outcome. Arguably, the legal-intellectual culture on
property rights made them a tradeable commodity, as it were, facilitating some of the
particular negotiation processes that followed. That speaks to a contingency of the time
period, in addition to the contingency of the particular negotiation processes. At the same
time, afurther crucial factor consisted of ongoing assumptions about the effects of aproperty
rightsclause, and weturn to this consideration in the next section, where closelegal attention
to the issue can help to identify some of what went wrong for property rights.

1oL Ibid at 9301.
102 Ibid at 9302.
122 Debates, 29 April 1983, supra note 61 at 24997.
Ibid.
105 Ibid at 24998.
106 Ibid at 25002.
107 House of Commons Debates, 33rd Parl, 2nd Sess, No 12 (29 April 1988) at 14989.
18 Consensus Report on the Constitution: Charlottetown, final text (28 August 1992) Part V1.
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IV. THREE MISTAKEN ASSUMPTIONS
IN THE EXCLUSION OF PROPERTY RIGHTS

Those who opposed property rights outright — some of them on full-fledged ideological
grounds, because of favouring social ownership of the means of production — achieved an
impact far beyond their numbersin achieving the exclusion of property rights. Their success
in altering the classical set of rights into one taking on their preferred ideological position
stemmed from contingencies of the process but also from more widespread collaboration by
awider set of actors who were ready to oppose a property rights provision.

The wider set of actors acted on assumptions concerning legal effects of the Charter that
we will argue were actually mistaken. In saying as much, we do not seek to be uncharitable
tolegal advisorsand politicianswho acted in trying timesand on short negotiation schedul es.
Certainimpressionsfromthelegal climate of thetimeloomed over proceedingsin waysthat
made it difficult to escape certain assumptions. Those drafting the Charter and negotiating
on itstextual provisions, quitefrankly, did not foreseethelegal consequences of all of those
provisions particularly accurately.’® That they did not suggests that they were subject to
various kinds of misapprehensions, and we suggest that thiswas no lesstrue of the property
rights context than other Charter contexts.

The wider set of actors, we suggest, acted with three assumptions which proved to be
mistaken when considered later in the context of the completed Charter. The mistaken
assumptionsrelated to the effects of aproperty rights provision came from, respectively, (1)
the moment in the negotiation process when property rightswerelost, (2) mixed discussions
about specific text, and (3) assumptions that a property rights clause would have had only
further policy-limiting effects rather than altering the interpretation of the Charter in other
ways. We will develop each of thesein turn.

The exclusion of property rights came about out of significant provincial readiness to
oppose a property rights provision, combined with a readiness by Trudeau to trade it away
(something he would not have done with other rights provisions). Much provincial
opposition to the Charter was rooted in the premiers' concerns for the ongoing role of
provincial powers in Canadian federalism, traditional conceptions of parliamentary
sovereignty, and a desire to ensure the ability of provinces to engage in policy-making
without more constraints than necessary.™° Indeed it was argued by some provinces, such as
Alberta, that since property and civil rights are under provincial jurisdiction then protection
for property rights should be limited to the provincial bills of rights so as not to derogate
from provincial powers.** Practically, some provincesworried that thecourts’ interpretation
of property rights could lead to the striking down of provincial laws relating to zoning,

19 Doug Schmeiser warned of various likely consequences from the text that all tended to be overlooked.
For some of his predictions, generally accuratein retrospect and naturally so given how they flow from
thetext of the Charter, see Douglas A Schmeiser, “ The Entrenchment of aBill of Rights” (1981) 19:3
AltaL Rev 375.

10 Provincial powers were very much at stake within a patriation that is now more commonly associated
with the Charter and with the section 35 protection of Aboriginal and treaty rights. To take just one
example, the 1982 deal would not have been achieved without the addition of section 92A on natural
resource jurisdiction. For discussion on this point, see various passagesin Newman, Natural Resource,
supra note 34.

M Alvaro, supra note 8 at 320.
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nationalization of industries, creation of natural parks, and environmental regulation.*” These
fears were no doubt enhanced by a general climate of concern about a Charter that shifted
decision-making on various issues from the general sphere of parliamentary sovereignty to
the hands of appointed judges, with premiers as far apart on the ideological spectrum as
AlbertaProgressive Conservative Premier Peter L ougheed and Saskatchewan Premier Allan
Blakeney able to share worries as aresult.

However, the first mistake arises from the fact that at the moment in the process when
property rightswerelost, in early 1981, those concerned with property rights were not fully
aware of the final counterbalancing mechanisms within the Charter that existed to protect
provincial policy-making. Two important features of the Charter which might have eased
the provinces concerns were the section 1 limitation clause and the section 33
notwithstanding clause. First, in respect of section 1, there were of course limitations
envisioned for rightsthroughout the drafting process of the Charter, but the pertinent clauses
varied significantly in form, and it waslong unclear what form the test on limitswould take.
It was during the summer of 1980 that the several federal drafts of that summer began to
articulate the limitations clause in aform recognizable as today’ s section 1.* However, the
text of that clause was actually one of the most contentious dimensions before the 1980-81
joint committeethroughout its deliberations.™** Oneimplication isthat those taking views on
aproperty rights clause during those deliberations did not necessarily have afinal sense on
what the limitations clause would imply for a property rights clause.

Second, the section 33 notwithstanding clause was not even at issue in those hearings and
wasincluded only at the end of negotiationswith the provincesin late 1981.**° If it had been
a part of the Charter earlier, it would have served as a potentially decisive answer to an
argument that a property rights provision entirely trumped provincial policy-making. The
choices of some provinces, for instance, to carry out nationalization of certain industries
might have been achieved via the notwithstanding clause. Such aroute would arguably, of
course, be the honest route that would admit that nationalization without full compensation
is a majoritarian choice to act at the expense of the rights of those who have lost their
property in the process. With such a clause in the Charter, some of the most overstated
worries about the effects of a property rights clause might conceivably have been
undermined.

A second mistake arises from the fact that many of the critiques of a property rights
provision were carried on in abstract ways, but any actual property rights provision would
have consisted of aspecific text. Many of the provincial fears could have been addressed by
proper construction of the property rights provision. Over the course of the constitutional
negotiations, property featured in four different provisions in the various drafts of the
Charter. Property rightswereincluded in a standal one section protecting property rights, as
part of the mobility rights section, as afundamental freedom, and asalegal right. Several of
these proposed property rights provisions likely would have resulted in different
interpretations than were sometimes assumed in a more abstract discussion.

112

Joint Committee 44, supra note 80 at 16.

13 Romanow, Whyte & Leeson, supra note 10 at 242-43.
14 See generally Dodek, supra note 71.

15 Graham, supra note 11 at 204.
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If property rights had gone forward to the Committee in the draft that went to it, they
might have arrived in amore detailed form, with precise text which could have been subject
to careful attention. One finds two such possihilities, interestingly enough, in the July 1980
draft. In that draft, property rights were included, first of al, within the mobility rights
section. This section read:

8. (2) Every citizen of Canada and every person who has been lawfully admitted to Canada for permanent
residence and has not lost the status of a permanent resident has the right

(b) to acquire and hold property in, and to pursue the gaining of livelihood in, any province or
territory.116

Section 8(2)(b) was particularly troubling for Saskatchewan and Prince Edward 1sland,
both of which had legislation controlling who could own land in their respective provinces,
designed to promote local ownership of land and avoid absentee landholding.™” Thus, this
manner of including property rights in the mobility rights provision gave rise to specific
concerns. In part, however, these challenges flowed from the mobility rightsprovision being
a that time in an undetailed form. The ultimate section 6 of the Charter contains very
detailed text,"® designed to counterbalance various possible concerns that some actors had
with various elements of it,**° and a detailed approach to the property rights dimension of it
might have had more potential than realized to address the concerns of the provinces. Had
property rights remained in thistext and the text then developed in the sort of detailed ways
it ultimately was, solutions might have been found on the specific issues raised and an
acceptable arrangement could have been reached.

In the July 1980 draft, property rights were also included as their own separate section:

s.9(1) Everyone hastheright to the useand enjoyment of property, individually or in association with others,
and the right not to be deprived thereof except in accordance with law and for reasonable compensation.

(2) Nothing in this section precludes the enactment of or rendersinvalid laws controlling or restricting the
use of property in the public interest or securing against property the payment of taxes or duties or other
levies or penalties.

(3) The rights declared by this section may be made subject only to such limitations prescribed by law in
addition to those referred to in subsection (2) as are reasonably justifiable in afree and democratic society
in the interests of national security or public safety, order, health or moral s120

There are ample mechanisms to deal with the premiers’ concerns within this provision.
The phrasing “except in accordance with law and for reasonable compensation” largely
suggests procedural due process rather than substantial due process. It suggeststhat so long

16 Charter Draft, July 1980, supra note 62.

17 Alvaro, supra note 8 at 319.

18 |t contains a number of exceptionsin a detailed form, leading Régimbald & Newman, supra note 19,
to state at 714 that “[t]his text is more detailed than the text of many Charter provisions.”

19 For example, section 6(4) containsan exception for programs ameliorating conditionsin disadvantaged
provinces. Seeibid at 722.

120 Charter Draft, July 1980, supra note 62.
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asthereisavalid law authorizing an individual’s deprivation of property that deprivation
will be authorized. Admittedly, the language concerning “reasonable compensation” would
have | eft some room for substantive review of dimensions of the law," but even the use of
theword “reasonable,” rather than termslikethose present in the American Hull formulafor
compensation after expropriation,*?” shows atextual limitation of the effects of the clausein
amanner that might well have responded to many of the premiers concerns.

Further to that assertion, subsection 2 providesthat nothing in section 9 would affect laws
enacted for “use of property in the public interest or securing against property the payment
of taxes or duties or other levies or penalties.” Thisgivesexplicit assurance to the provinces
that any law they enact to expropriate property in order to further one of these goals would
not be struck down by thejudiciary. Subsection 3 affordseven further limitationson theright
to property in a manner very similar to the current section 1 of the Charter. In short, this
provision addressesthe concern that the courtswould strike down lawswhich affect property
rights because of substantive rather than procedural reasons. Had this detailed text been that
put forward in July 1981, when property rights died over the weekend, one might ask if the
proponents could have made clearer that they were advocating on the side of what was
actually acarefully balanced provision.

Once property rights were up for grabs in the more free-flowing discussions of the
Parliamentary Committee, rather than being in the text that the Committee was discussing,
atendency that arose wasfor parliamentarians seeking property rightsto propose an abstract
and unnuanced property rightsprovision. Thiswasnatural for thosewho recognized property
rights as being the same in nature as other human rights but meant that the texts they
proposed did not answer any of the concerns raised by the provinces. In these abstract
formulations, property rights amendments were proposed in two places. in section 2 and in
section 7. The section 2 amendment would have added afifth subsection to the fundamental
freedoms. “(e) freedom from unreasonable interference with privacy, family, home,
correspondence and enjoyment of property.”*?

Inclusion of property rights within the fundamental freedoms might have led to awider
interpretation of what types of action infringe an individual’ sright to enjoyment of property
because of the sentiment that fundamental freedoms should not be taken away or limited
unless it is absolutely necessary.® The tendency with interpretation of several of the
provisions within section 2 has in fact been to read its provisions as not subject to many
internal limits.’® If the right to property was conceived of asafundamental right furthering
self-authorship of one'slife, like expression and religious freedom, section 2 would have

2L |t bears noting that section 9(1) in the proposed clause, ibid, has aparallelism to the ultimately adopted
section 7. The structure of aright to X and aright not to be deprived of X except in accordance with Y
has there been interpreted to make the elements of Y arequired element of any rights claim under the
section. Thiswas of course debated in Gosselin v Quebec (Attorney General), 2002 SCC 84, [2002] 4
SCR 429.

122 SeeBernard JRoth, “NAFTA, AlbertaOil SandsRoyalties, and Change: Y esWeCan?’ (2009) 46:2 Alta
L Rev 335 at 339.

128 Joint Committee 43, supra note 76 at 56.

24 Note, though, that the Canadian Charter doesnot necessarily draw sharp distinctionsbetweenrightsand
freedoms. See supra note 50.

25 For example, thisistrue of both expression and religion. See Régimbald & Newman, supra note 19 at
580, 592-93.
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been a very appropriate place for the right on this conception. The provision as drafted did
not provide an unlimited protection for property rights however, in that it provided freedom
fromunreasonabl einterference with theenjoyment of property, anal ogousto the ultimatetext
of section 8. The wording implies that there will be some judgment call on what constitutes
“unreasonableinterference,” and any interferencethat isdeemed reasonablewill beallowed.
“Unreasonable interference” is obviously open to interpretation and, in particular, to
limitation so asto restrict only particul arly egregious kinds of interference. Section 8 hasin
fact demonstrated through the interpretation of its parallel wording that the courts could
actually have developed an interpretation of reasonable and unreasonable intrusions on
property rights.*?® But this future development of interpretation on such provisions was not
known at the time, meaning that the imprecision of the language could generate concerns.

The section 7 amendment would have placed property rights within the legal rights
category when it was proposed to include the “right to security of the person and enjoyment
of property” and the right not to be deprived thereof except in accordance “with the
principles of natural justice.”*?

This differs from the section 2 amendment in that in order for governmental action to
deprive aperson of property in aconstitutional manner, it must do so in accordance with the
principles of natural justice as opposed to in amerely reasonable way. In accordance “with
the principles of natural justice” is a more precise limitation than “unreasonable
interference,” and probably would have provided anarrower scopefor theright of enjoyment
of property. The term “natural justice” is supported by abody of law which clearly defines
it as signifying procedural due process.’”® The use of this term, if it had been continued in
section 7, would have provided a degree of certainty in how the courts would interpret the
provision.

Indeed, there is an argument to be made that given the level of worry about property
rights, had property stayed in section 7 it might have become more likely that the wording
would have continued to be based on “natural justice” rather than being changed to
“principles of fundamental justice.” An alternative history of the Charter could very easily
have emerged. In thisaternative history the continuance of classical liberal rights, including
property, would have also encouraged the continuance of a more traditional balance in the
formulation of the section 7 rights. In turn, this might well have better supported judicial
restraint and avoided more generally many of the problems that weighed on the minds of
thosewho removed property rights. Describing such an alternative history, of course, isakin
to a certain genre of alternative history novels. But that parallel makes no less real the
possibility that a properly drafted section 7 containing property rights might well have
avoided many problems that later arose.™®

126 Seeibid (detailing the gradual development of a more detailed analysis of reasonable expectation of

privacy at 653-55).

Joint Committee 44, supra note 80 at 12.

128 Ibid at 14-15.

129 Wereweto bewriting an alternative history novel of the Charter, we might also posethe possibility that
the use of the section 33 override clause might not have carried the same stigmafor agovernment in the
context of property rights as compared to other sorts of rights. It might then have had a more publicly
acceptableusethanit currently does, at |east with respect to property rights— and, perhapswith respect
todifferent mattersaswell, conceivably resultingin adifferent history of thelegislative-judicial balance
under the Charter.

127
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A third mistake was present in the approach of those political actors who supported the
idea of property rights in principle but saw its inclusion in the Charter as simply another
restriction on the provinces, favouring, for instance, provincial-level protection of property
rights. Alberta s attitude was one example,* but the same ideafiguresin other thinking as
well. Thosewho opposed the Charter generally asanintrusion on parliamentary sovereignty
would appear in many cases to have assumed that the second-best option to stopping the
Charter generally was to stop as many of its provisions — or at least its seemingly more
intrusive provisions — as possible.

However, the mistake hereisthe failure to recognize that the Charter ultimately became
a cohesive instrument, with the courts implicitly using the text of some provisions to help
interpret other provisions. It is read holistically, and the courts have generated a set of so-
called “Charter values’** as their sense of the general objectives it sought to accomplish,
which are then used for various interpretive purposes.**

The early Charter jurisprudence, particularly of more activist judges like Chief Justice
Brian Dickson and Justice Bertha Wilson, contained statements that wrote of the Charter
almost as a Rawlsian instrument, with various descriptions of it as a means of protecting
certain basic rights while promoting the welfare of the least-well-off.*3* And they had a
Charter text fromwhich they could construct such areading. Had the Charter contained the
full set of classical rights, including property rights, the holistic reading of the Charter would
presumably have been different, or at least ought to have been. On such arevised holistic
reading, the presence of the property rights provision could have led to other rights being
read differently. The presence of a property rights provision might have, on a holistic
reading, affected the reading of other rightsin amanner that would have altered their effects
on the provinces. The inclusion of a property rights provision would not have spelled a
straightforward additional limitation on policy-making but would have helped shape the
overall constellation of rights and thus the symbolic and practical meaning of the rights
instrument overall.

V. CONCLUSIONS

In various ways, the hard bargaining of the negotiation processes contributed to an early
exclusion of property rights that made it difficult, then, to reconsider their effects at a later

130 Bothleading upto 1982 and theyearsimmediately after, Alberta sposition wasthat property rightswere
simply within provincial jurisdiction and appropriately protected by the province. See e.g. House of
Commons Debates, 32 Parl, 1st Sess, No 22 (29 April 1983) at 25008 quoting Alberta, Legislative
Assembly, Hansard, 20th Leg, 1st Sess (19 April 1983) at 622.

B Seeeg. Hill v Church of Scientology of Toronto, [1995] 2 SCR 1130 at para 92.

32 On their role in the development of the common law, as just one example, see RWDSU, Local 558 v
Pepsi-Cola Canada Beverages (West) Ltd, 2002 SCC 8, [2002] 1 SCR 156.

13 Seeeg. Irwin Toy Ltd v Quebec (Attorney General), [1989] 1 SCR 927 (“[t]his Court will not, in the
name of minimal impairment, take a restrictive approach to social science evidence and require
legislatures to choose the least ambitious means to protect vulnerable groups” at 999, Dickson CJC,
Lamer & Wilson JJ). See also Robert J Sharpe & Kent Roach, Brian Dickson: A Judge's Journey
(Toronto: Osgoode Society for Canadian Legal History, 2003) (emphasizing Dickson’s attention to
vulnerable groups and his conception of the role of the Supreme Court of Canada when using the
Charter to provide a“moral” critique of legislation at 354, 357, 381); Ellen Anderson, Judging Bertha
Wilson: LawasLargeasLife(Toronto: Osgoode Society for Canadian Legal History, 2001) (describing
Justice Wilson's development of a defence of activism that responded to the human situations before
the Court at 274-79).
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stagewhentheir effects could have been perceived or shaped moreprecisely. Theintellectual
moment at which the Charter was created, the quotidian contingencies of its creation, and
the misapprehensions during the process was an interacting set of factors that |eft property
rights out, altering the symbolic and practical effects of the text thereafter.

Some of our claims on the possible different effects of the presence of a property rights
clausehave, of course, acomplex specul ative character. Educated specul ationisunavoidable
but necessary in considering the nature of constitutional might-have-beens. However, taking
the different arguments together, we think it entirely plausible to claim that the text and
symbolism of a Charter without property rights has led to a different overall interpretation
of the Charter compared to atext with property rights.

That fact means, of course, that theintroduction of property rightstoday would either need
to beviaacarefully defined clause that did not have such effects or that it would potentially
work some change to Charter jurisprudence overal. The latter could quite possibly be
advocated but with an awareness of possible effects. The fact it was bargained out in the
lead-up to 1982 does not give any reason to refrain from discussing it today through further
democratic processes.

That may seem to some like a straightforward point. However, often, the text of the
Charter istreated asif some sort of inspired text now not to be altered. The point of tracing
the contingencies of history on this particular issueissimply to identify the contingency, the
historical rootedness, and the time-affected character of the choice made on a particular
matter within (or, as it turns out, not within) the Charter. The same would apply to other
features of the Charter aswell. The text of the Charter is not necessarily fixed for all time,
nor should it be.

Debatesabout the possible amendment of the Charter to include property rightshaveonce
again becomelive, if perhapsin theinteresting form of different provincescontemplating the
possihility of using the bilateral amending formulato add aprovince-specific property rights
protection.’* The merits and demerits of that specific proposal are themselves beyond the
scope of this article, and they will no doubt include not only moral theory arguments
concerning therole of property rightsin individual s being authors of their own livesbut also
economic arguments concerning the gains to be had from security of property rights.**®
However, the argument of this article makes clear that there is nothing illegitimate in
individual s making those arguments.

Indeed, in some respects, the prevalence of property rights provisions in other
congtitutional textsand their traditional nature as part of the classical liberal rightsorder that
the Charter otherwise embodies arguably put an onus on those supporting continued
exclusion of property rights to justify that exclusion. Part 11 shows the traditional role of
property rightsin the classical liberal tradition, and Part 1V shows ways in which property
rights could potentially beincluded in the form of nuanced legal text that would avoid many

3 See Newman, “Bilateral Amending,” supra note 16.

1% For a highly sophisticated but sometimes even skeptical account of the value of property rightsin an
accessibleform, albeit not directly ontheir constitutional character, see Gregory SAlexander & Eduardo
M Pefiaver, An Introduction to Property Theory (Cambridge: Cambridge University Press, 2012).
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of the challenges often put against them. Part 11 shows that their exclusion arose out of
simple political maneuvering. This article, although by its nature not itself leading to any
definitive argument for the inclusion of property rights, clears the groundwork for full-
fledged argumentati on about including property rightsand makes clear that those supporting
that inclusion should be at no permanent argumentative disadvantage merely from the past
exclusion.



