372 ALBERTALAWREVIEW [VOL.XVIINO.3

MATRIMONIAL PROPERTY — THE NEW REGIME

PETER J. M. LOWN* AND FRANCES L. BENDIAK**

On January 1, 1979, the Alberta Legislature enacted the Matrimonial Property Act governing pro-
Dperty rights between married persons upon marital breakdown. The authors examine the legislation
and attempt to answer questions likely to be of interest to practising lawyers, such as: Under what cir-
cumstances can an Alberta court take jurisdiction in a matrimonial property application? What pro-
perty is governed by the Act? What factors will the court consider when exercising the discretion
granted to it under the Act? What are the special rules relating to matrimonial home possession? In
analysing these and other issues, the authors examine the wording of the legislation in light of its
policy, and speculate upon ambiguities that must await judicial pronouncement for resolution. They
point out that, depending upon the approach taken by the courts in construing the Act, the overall
policy, to determine what is a fair and equitable distribution of the property between the parties, may
or may not be accomplished.

The authors acknowledge the assistance of Professor L. J. Pollock, whose consultation, advice, and
suggestions have been most helpful.

I. INTRODUCTION

On January 1, 1979, the Matrimonial Property Act* ** was proclaimed in
force in Alberta. Bearing in mind the decisions of the Supreme Court of
Canada which gave impetus to the clamour for the amendment of the rules
regulating property rights between married persons, and having regard to
the lengthy if not tortuous process which the recommendations endured, one
might legitimately expect the resulting act to have a significant impact on
Alberta society. Whether the legislation is merely jumping on the band-
wagon of changes in Matrimonial Property regimes, pandering to popular re-
quest, or whether it is a genuine and successful attempt to modernize and
realign the rules, will not become clear for some time to come. Furthermore,
the result will depend on a number of factors, not the least of which is the
level of understanding of the purposes and policies of the new legislation.

It would be an understatement to say that the results of litigation in the
matrimonial property area in the past could not be predicted with any cer-
tainty. Vital questions and principles might turn on a chance phrase such as
“T thought we was to be a team”,! or the willingness of one judge to use a legal
concept thought by others to be daring and avant-garde in its application to
matrimonial property.?

* LL.B. (Honours) Glasgow, LL. M. (Sask.). Associate Professor, Faculty of Law, University
of Alberta. Member of the Law Society of Alberta.
** B.A.(Alta.). Of the graduating class, Faculty of Law, University of Alberta, 1979.
*** It would be beneficial if the reader had available a copy of the full text of the Matrimonial
Property Act, S.A. 1978, c. 22, while reading this article.

1. Murdoch v.Murdoch (1977)26 R.F.L. 1; Fiedler v. Fiedler (1975)20 R.F.L. 84; Rathwell v.
Rathwell {1978) 2 W.W.R. 101
2. Rathwell v. Rathwell, supra n. 1 at 105:
The venture was a “joint effort” in which Mr. Rathwell said he and his wife “worked asa
team, to start with”. Mr. Rathwell acknowledged that his wife contributed “to an
extent”. It was to a considerable extent.
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While it is not the gurpose of this article to analyse and describe at length
the formerly applicable rules of law in respect of matrimonial property, some
summary must be attempted in order to provide at least a modicum of
background information.®

_ At common law, upon marriage, the wife ceased to be capable, for all prac-
tical purposes, of owning or controlling property.‘ The marriage ceremony
vested the property of the woman in her husband, and from that point for-
ward the woman had to trust to her husband’s good management for her
well-being. The quid pro quo, if that is appro%riate, was the wife’s ability to
pledge her husband’s credit for necessaries, her right to be maintained (of
course, dependent on her good behavior) and her right to have property “set-
tled to her separate use”.

One might argue that such a system was advantageous if its use and ap-
plication were limited to a harmonious marital relationship and if some other
rules became applicable upon separation, divorce or death.® Such was not the
case; and “the beauty of the common law”, ever adaptable and pliable, had to
be called in aid to alleviate the effects of such an intransigent property
system.

A number of exceptions arose therefore, which could be used to obviate the
results of the common law rules.® These exceptions may be divided into two
categories:

(i) where the parties have agreed, or so acted as to imply that they own
or share property equally or in a definable proportion; or

(i) where, in the absence of any express or implied agreement between
the parties, it would be unfair not to find the parties to be equal or
proportionate owners.

Thus the arguments have raged around contributions by one spouse to the
purchase of property by the other,” gifts by one spouse to the other,® the
value of non-monetary as opposed to monetary contributions,’ and the ques-

3. Rathwell v.j Rathwell, supra n. 1. Compare the approaches adopted by Dickson, J. and
4. Thereaderisdirected to twoarticles previously appearing in the Review (vol. XVI) wherein
this subject is treated at greater length:
a. Dr. O. M. Stone, “Matrimonial Property Law: The Movement Towards Equality —
Separation or Community?” (1978) 47 A.L.R. 375.
b. L. d. Pollock, “Matrimonial Property and Trusts: The Situation From Murdoch to
Rathwell” (1978) 47 A.L.R. 357
5. The “freedom of testation” became such a sacrosanct part of the Common Law that any
pretence that the husband merely managed his wife's property, as opposed to owning it,
was patently transparent.
6. Seeforexample, the Divorce Act,R.S.C.1970, c. D-8, ss. 10-12; the Domestic Relations Act,
R.S.A. 1970, c. 13, Part 3, ss. 16-26; the Family Relief Act, R.S.A. 1970, c. 134, ss. 4-10.
7. Fiedler v. Fiedler,supran. 1.

8. Presumption of advancement based on a gift, Kellas et al. v. Chapman (1972)27 D.L.R.(3d)
121.
9. Murdoch v. Murdoch, supra n. 1; Rathwell v. Rathwell,supra n. 1.
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tion of what one spouse might do or not do as part of natural love and affec-
tion.»

All of these inroads amounted to something less than a full frontal evalua-
tion of and attack on the propriety of the common law system. Not so the
Alberta proposals, which were to stand the tests of study by the Institute of
Law Research and Reform, public scrutiny and the passage of time, before
final enactment as legislation.

What options were open to the body or person recommending changes in
our law? The problems to which answers were sought were certainly not in
doubt nor did they lack the voices to express them. There were at least four
major difficulties, and these were:

@) Tﬂhje rules!! were not representative of a “normal” marital relation-
ship;
(i) The rules were not primarily designed for a continuing marital rela-
tionship;
(iii) The concept of advancement had caused untold difficulties;
(iv) Thesociologicalimpact of non-ownership by the wife of family assets
had been seriously under-estimated.

Possible solutions seemed almost endless in that the variables included not
only the system itself, but also the property subject to it, and the time of the
system’s operation. Three major options were open, namely:

(i) Community of Property: Under such a system marriage would in-
deed create a community, but with both parties as equal partners
rather than the legal personality of the wife being incorporated into
that of the husband, as was the case at common law.!? However, the
suggestion of a community of property regime is not a solution in
itself, since important questions remain in respect of the property to
be included. For example, the system might aggly to all property, or
only to property acquired after the marriage. Some particularly nice
questions might revolve around the inclusion or exclusion of in-
terests by way of trust or settlement or gift from a third party.

(ii) Deferred Sharing: A second major option is to defer the operation of
any system until the termination of the marriage upon annulment,
dissolution or death. At that time the property of the spouses might
be subject to a system such as that mentioned in category (i) above, or
to a discretionary system based on a number of defined factors. (This,
in fact, would not be dissimilar to the ofption chosen in Family Relief
Legislation where the choice between forced share provisions and a
discretionary system was exercised in favour of the latter).

10. Can Abr. (2nd) 2 1677:
amily Arrangements — Natural Love and Affection as Consideration

The impossibility of estimating the value of objects which dictate the actions of parties
in entering into family arrangements where the consideration is compounded partly of
value and partly of love and affection has led to the exception of family arrangements
from th rules as to consideration which affect other kinds of contracts. [Sears v. Hicks
(1906) 3 N.B. Eq. 281]
See also: Persse v. Persse 7 C 1 and F. 279; Hoghton v. Hoghton 15 Beav. 278

11. gly “r:;les" here is meant the Common Law rules and the judicially developed exceptions

ereto.

12. Blackstones Commentaries, Book 1, c. 15.
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(i) Limited Remedies on Termination of Marriage: In order to create a
redistribution of property on termination of marriage a number of
changes would be necessary, not the least of which would be a major
change in practice. In effect, to the present remedies of maintenance
and support would be added the right to redistribute property. To
date, this had been rejected as ultra vires of federal legislation in the
divorce field,*® not accepted for purposes of the Domestic Relations
Act,' and accepted only reluctantly in limited circumstances upon
termination of marriage by death.'

With each of these categories further questions arise as to whether or not
the system should apply to all property, family as opposed to commercial
assets, earned as opposed to non-earned assets.

The aim of any legislation dealing with matrimonial property should be to
maximize the situations in which the general rules are applicable and to
minimize those circumstances which require exceptions. This, indeed, was
the stated purpose of the Report prepared by the Institute of Law Research
and Reform after that body was requested in 1971 by the Legislature to
study the problem.® In order to obtain an informed impression of public at-
titudes and opinions on the subject of matrimonial property, two tasks were
undertaken. Initially, a survey of the ownership of property by married per-
sons, and the attitudes of spouses to that ownership, resulted in a finding
that the majority of persons surveyed regarded both spouses, and not merely
one of them, as the owners of assets such as house, car and the like. The se-
cond task was to issue a Working Paper, together with a questionnaire,
designed to elicit views and comments on the matter. The Paper contained a
description of the existing regime of separation of property, and outlined
three possible alternatives: community of property, deferred sharing and a
discretionary division. The majority of those who responded preferred a
deferred sharing system to operate upon dissolution of marriage during the
lifetime of both spouses. Some were in favour of a discretionary system,
while only a few favoured community of property.

The net result of the survey and the Working Paper appeared toindicate a
preference for shared progerty over separation of property and this factor in-
fluenced the majority of the Institute Board in their final proposal. A minori-
ti on the Board was not convinced that the rezfonse to the Working Paper
showed a clear comprehension of the practical implications of a deferred
sharing system, and therefore doubted whether those responses necessarily
supported such a system.!” As a result the minority proposed a system of
judicial discretion.

The deferred sharing scheme of the majority entailed the application of
four general principles:*®

13. Seethejudgement of Moir, J. respecting redistribution of property ondivorce, in Krause v.
Krause [1976) 2 W.W.R. 622

14. Domestic Relations Act, R.S.A. 1970, c. 113, Part 3, ss. 16-26.

15. ReBWilIan [1951]4 W.W.R. (N.S.) 114 (Alta. S.C.); Re Lafleur [1948] 2 D.L.R. 682 (Man.
K.B.)

16. Report 18, p. 12

17. M. p.14

18. Id.,p.35
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(i) During marriage each spouse would be separate as to property;

(ii) Upon dissolution or breakdown of the marriage, each spouse would
be entitled to one half of the economic gains made by both during the
marriage, unless the contribution of one spouse to the welfare of the
spouses and their family was substantially less than might
reasonably have been expected under the circumstances;

(iii) The sharing would normally be carried out by a balancing payment
which would give each spouse his or her proper share of the economic
gains to the couple;

(iv) Inarriving at the amount of gains to be shared, the value of property
owned by each spouse at the time of the marriage, or received by one
of them by gift or inheritance, would not be included, and further,
the existence of debts would be taken into consideration.

The system was to apply to parties married after the commencement of
Bill Number 7, and to other parties who might acquire a common habitual
residence in Alberta after their marriage.’® Provision was made, however,
for parties to contract out of the deferred sharing system. Otherwise, the
system would terminate upon dissolution of marriage by death or divorce, or
upon the granting of a judicial separation.? Transitional rules were to apply
to parties married before the coming into effect of the legislation, who were
living separate and apart at the time.*

In what respects would a system of judicial discretion, as proposed by the
minority, differ from that described above? Most fundamental was the
power of the court to divide the property of husband and wife between them,
on principles of fairness and justice, in each particular case.?* Furthermore,
the power of the court would not be limited to the economic gains made by
the parties during marriage, but would be expanded to include property,
whenever and however obtained by the parties to the marriage. Such a
system would be akin to that introduced in England in 1970, with one major
exception; namely, that the English system deals with division of property
and with support at the same time. Finally, since each case was to be decided
on its own merits and circumstances, a list of mandatory factors was to be
considered by the court in making a distribution, including the following:
contribution, economic circumstances, duration of marriage, conduct, time
and manner of acquisition of property, wrongful disposal of property,
previous agreements, dispositions and legal proceedings.

Neither system is perfect, nor without merit, and the report made mention
of the comparative advantages and disadvantages.?® The system of judicial
discretion was said to be simpler in expression and application, while the
deferred sharing system could lead to misunderstanding and litigation. Fur-
ther, the system of discretion, not bound by prescribed rules, would be more
flexible, allow more “tailor-made” decisions, and allow the court to
distinguish between the deserving and the undeserving. The English system
was a model of judicial discretion, at least in the eyes of the Minority Report.

19. IHd., p.157
20. Id.,p.159
21. H.,p.170
22. HMd.,p.118
23. Id.,pp.26-28
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On the other hand, a discretionary system is necessarily more uncertain,
due to the absence of prescribed rules. The majority felt that a discretionary
system would not give adequate consideration to the right of a spouse to

are in the economic gains, as opposed to the right of a spouse to apply to the
court for a share of those gains. In addition, it was suggested that a discre-
tionary system, em(&lllasizin asit would individual cases, would make access
to, and understanding of, the principles of judicial discretion as applied to
matrimonial property distribution, comparatively more difficult. It would
be preferable, the majority sggested, and less fruitful of litigation, to state
the rules statutorily than to allow them to be developed by judicial decision.
On a more practical plane, it was suggested that forecasting and negotiation
of settlements would be more difficult under a discretionary system and
that, in any event, the same process of evaluation of property and rights to it
would be adhered to under a discretionary system, yet without the guidance
of rules laid down by statute.

Problems attendant on the rights to and in the matrimonial home were
dealt with separately by the Institute.* Two alternatives presented
themselves: one, altering the law so that a husband and wife would
automatically become co-owners of their matrimonial home, whether the
home was acquired by either or both of them or, two, allowing the
matrimonial home to be dealt with as a general asset under the property
regime, whichever was chosen, without any special rules. Based on the un-
favourable response to the idea of co-ownership, the Institute decided
against the former alternative. Instead, it was anticipated® that either of the
two systems proposed would provide most of the benefits conferred by co-
ownershig, while eliminating cases where co-ownership would operate un-
fairly, and, at the same time, obviating the necessity for complicated excep-
tions designed to benefit a comparative few. Both systems would allow the
value of t.gle1 matrimonial home to be taken into account, and, further, the
court could direct the transfer or possesion of the home to one spouse.

Together with either of these systems, the Institute recommended?® that
the court be given an additional discretion power to make the
matrimonial home, and the household goods and chattels, available for the
exclusive use of one spouse on an interlocutory basis, or for an indefinite or
fixed period of time. In the light of the effect of the jus accrescendi in a joint
tenancy, it was suggested that the court be empowered to convert such a
tenancy into a tenancy in common, such an order to be registerable with the
Land Titles Office and effective when so registered.?” These same powers
regarding the matrimonial home were to apply e%lally where the parties
were tenants and not owners of the property. (The Dower Act was regarded
as an adjunct to support and no recommendation was made for its repeal.)*®

Upon receiving the recommendations contained in the Institute’s Report,
the f.egislature proposed Bill 102 and Bill 103 in the Third Session of the
18th Legislature, being entitled respectively “The Matrimonial Property

24. Id.p.137
25. Id.,p.139
26. Id.,p.142
27. Id.p.143
28. Id.,p.144
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Act” and “The Matrimonial Home Possession Act”. The former “Act” declin-
ed to follow the recommendations of the Majority Report and, for the most

art, paraphrased Bill 2, prOﬂosed by the Minority ort. On the other
Eand, thelatter “Act”, although including the Institute’s Bill 3, went further.
Not satisfied with the Dower Act definition of “homestead”, the terms
“household goods” and “matrimonial home” were carefully defined, the
definition of “household goods” being strikingly similar to that contained in
the Ontario Family Law Reform Act. Indeed, section 3 dealt at length with
the tgroperi:y which could be the subject of an order under the Act, and includ-
ed the right to direct the restraining or eviction of a spouse from the home.

The two Bills were allowed to die on Order Paper, with the promise that,
after a suitable time for public reaction and comment, the Bill, as amended,
would be reintroduced at a future session. As a result, the Matrimonial Pro-
ﬁrty Act (Bill 20) was introduced and was assented to on May 16th, 1978.

e Act was to come into force on a date to be fixed by proclamation, later fix-
ed as January 1st, 1979. A number of cosmetic changes were made to the
or;l:lﬂnal Bills, not the least of which was the incorporation of the two original
Bills as separate parts of a common Act. More significant was the change
brought about in the system itself. In effect, the two alternatives were com-
bined: the court may depart from a presumption of e%lllgl sharing (deferred
sharing) where a purview of a number of factors (a discretionary system)
makes it appropriate to do so. It may be argued that the flexibility of discre-
tion is retained while the certainty of prescribed rules is added. However, it
may also be argued, and, it is submitted, with equal force, that the discretion
is hampered by so-called “rules” which are themselves lacking in any certain-
ty. Indeed, what was touted™ as a presumption of equality is, in fact, merely
a weak presumption applicable to a limited part of matrimonial property.*

. LIMITS OF THE COURT’S JURISDICTION

It is to be noted that the Act is premised on the concept of marriage
breakdown.®* There is no possibility of dividing property under this Act bet-
ween %;;ouses who are living together, happily or otherwise, unless there are
grounds for divorce or one spouse is dissipating his or her property to the
detriment of the other.

The important factors therefore are twofold: first the fact, and second the
time, of the marriage breakdown. To invoke the jurisdiction of the court, the
parties and the marriage must have some connection with Alberta at the ap-
gropnate time, which may be either at the time of the marriage or upon the

reakup of the parties.?? One must always keep in mind that an action under
Part 1 of the Act can be brought concurrently with or subsequent to the is-
suance of a Petition for Divorce.*® However, invoking jurisdiction on this
basis is simply invoking it at the time of marriage breakdown. The differing
factor is that the concept of residence, which will be discussed below, is not
necessarily present.®

29. fge I{‘g;t;jr’s speech, in Alberta Hansard, Monday, May 15, 1978 [18 Legisl., 4th Session, n.

30. See, for example, the exceptions in sections 7(2) and (3).

31. See section 5(1)Xa) to (e)

32. See section 3(1)

33. See section 3(2)

34. Compare section 3(1) with section 5(1), Divorce Act, R.S.C. 1970, c. D-8
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A. Jurisdiction (Where)

Under section 3(1) of the Act, it is necessary that:

a) the parties be habitually resident in Alberta at the time they bring
the action; or

b) Alberta was the last joint habitual residence of the parties; or

¢) in cases where the parties have not ever established a joint habitual
residence since their marriage, theﬁ did have a common habitual
residence in Alberta at the time of the marriage.

The concept of habitual residence, althoufh referred to peripherally in
Canada in such statutes as the Federal Elections Act,*® was primarily
developed in discussions at the Hague in an endeavor to reach an acceptable
compromise between the civil law and common law systems of Europe.
Definitions have been difficult to find, but the Hague definition should guide
our course to some extent, especially since it has been expressly adopted by
several statutes in England.

Perhaps the most authoritative statement is the definition quoted by Pro-
fessor A. E. Anton:®®

Indetermining whether a residence is habitual, account is to be taken of the duration and the continui-
ty of the residence as well as other facts of a personal or professional nature which point to durable ties
between a person and his residence.

The voluntary establishment of a residence and a person’s intention to maintain it are not conditions
of the existence of a residence or a habitual residence, but a person’s intentions may be taken into ac-
count in determining whether he possesses a residence or the character of that residence.

This particular concept has been applied, by implication, in Cruse v. Chit-
tum.®” The essential elements of the concept contained in the Sub-
Committee’s recommendations were accepted and should, it is suggested, be
regarded as representative of the modern approach to the concept of
habitual residence.

On the one occasion in which the term “habitual residence” was dealt with
in Canada, Rouleau J. (In Re Banff Election, Brett v. Sifton*®)said at p. 145:
“the word ‘habitual’in the definition of residence does not mean the presence
in a place either for a long or short time, but the presence there for the
greater part of the period, whatever that period may be (whether ten yearsor
ten days) referred to in each particular case”. This would seem to be contrary
to the Hague citation and perhaps it would be more useful if “habitual” were
given its dictionary meaning. In that sense it should denote something “in
the nature of a habit” or “customary” which is the kind of continuing connec-
tion desired for the purposes of jurisdiction. Indeed, it is felt that the quality
of the connection is much more important than the quantity. The consensus
of opinion apgears to be that habitual residence is equivalent to the concept
of domicile, shorn for the most part of its intricacies and technicalities. The
intricacies of domicile still are with us, with the exception of jurisdiction on
divorce; the wifenow may, indeed must, under section 5(1) of the Divorce Act
(Canada) acquire her own domicile independently on that of her husband.*

35. Territories Election Ordinance, C.0. 1898, c. 3, s. 39

36. (1969)181.C.L.Q. pp. 629-630, footnote 24, quoting from the Draft Recommendations of
the Council of Europe’s Sub-Committee on Fundamental Legal Concepts.

37. [1974]2 ALl E.R. 940
38. (1899)4 Terr. L.R. 140, per Rouleau, J. at 145
39. dJablonowski v.Jablonowski [1972] 3 O.R. 410
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Under the present drafting of section 3(1) of the Matrimonial Property Act,
parties are bound together in habitual residence; either joint or common.

At first blush, section 3(1) of the Act seems to enlarge the jurisdiction of
the court. However, on careful analysis one might well conclude that the
jurisdiction of the courts with respect to an application under this Act arein
fact narrowed when compared with other types of action.

Looking at the individual parts of section 3(1):

a) if the habitual residence of both spouses is Alberta, whether or not
they are living together, the court can take jurisdiction. This would
seem to preclude an application by one party where the other is not
living in Alberta. In a divorce action, assuming domicile of the Peti-
tioner, the residence of either party, for the one year period, would
give the court jurisdiction.*°

b) either spouse may bring an action if their last joint habitual residence
was Alberta. This looks reasonable at first inspection, but really
harkens back to the 1930 Federal Divorce Jurisdiction Act*! wherein
a deserted wife was allowed to bring an action for divorce two years
and upwards after her desertion in the jurisdiction in which she was
then resident. (She could not obtain her own domicile at that time.)
This subsection would cover the deserted spouse, who was deserted
in Alberta, provided the last joint habitual residence was in fact in
Alberta. This would not allow an application to be brought by a per-
son who returned to Alberta after having lived somewhere else and
having been deserted in that jurisdiction.

c) if the spouses did not establish a joint habitual residence since their
marriage but they had a common habitual residence at the time of the
marriage the court can take jurisdiction. The difficulty with this par-
ticular subsection is that it strains one’s imagination to attempt to
conjure up a fact situation applicable. If the parties married, and they
would have to marry while each of them was habitually resident in
Alberta (but not necessarily marry in Alberta), they could not have
lived to%ether in this Province or else they would have established a
joint habitual residence. Does thismean that they would have travell-
ed immediately upon their marriage? Or one of the spouses im-
mediately went tojail? Or that it was a marriage for immigration pur-
poses? Or did somebody in legislative caucus just hzg)pen to read
about the non-cohabitation clauses as contained in the Ontario Fami-
ly Law Reform Act?+?

The above discussion concerning section 3(1) is really academic in that
most of the actions commenced under Part 1 will use, as their basis of
jurisdiction, section 3(2), the commencement of Petition for Divorce. This of
course is a jurisdictional factor over which the Provincial Legislature has
absolutely no control. The commencement of a divorce action as the basis
for jurisdiction would seem to be eminently logical as it would be
contemporaneous with the marriage breakdown. Indeed it may be negligent

40. See Divorce Act, R.S.C. 1970, c. D-8, ss. 5(1)Xb) and (c).
41. Federal Divorce Jurisdiction Act, S.C. 1930, c. 15, repealed by the Divorce Act (1968)
42. See Family Law Reform Act, S.0. 1978, c. 2, 5. 4(1).
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on the part of a lawyer not to commence a matrimonial property action along
with a divorce action, bearing in mind the broader powers of distribution of
property available under this Act, contrasted with the limited powers of the
court to award lump sum maintenance under the Divorce Act. If one were
simply to commence a matrimonial %roperty action without a divorce action it
would have to be done for some obscure strategic tﬂurpose. One must also
keep in mind the provisions of section 17(2) wherein the court may adjourn an
application under Part 1 to accommodate the bringing of a ¥'etition for
Divorce by the other spouse, or settlement of other property disputes.

B. Time Limits (When)

The time limits within which an application may be brought are set out in
sections 5 and 6 of the Act. Section 5 defines marriage breakdown and the
declaration of marriage breakdown while section 6 states that the 2 year
period within which an application may be brought runs from the time of
breakdown or declaration of breakdown as previously defined in section 5.
The application should be commenced upon, or within two years of, the fact
of breakdown or a declaration of breakdown as defined by the Act.

The three circumstances in which the court may declare a marriage
breakdown are set out in sections 5(1)a) and 5(1)b). These circumstances are
the granting of a Decree Nisi of a divorce, a Declaration of Nullity of Marriage,
or a Judgement of Judicial Separation. A uﬂluestion may be raised as to
whether or not the phrase “a Declaration of Nullity of Marriage” isintended to
be a term of art and further, whether or not a Decree Nisi of Annulment of
Marriageisincluded in that phrase. On a strictinterpretation of the language
the term a “Declaration of Nullity” would not apply to a situation where a
voidable marriage is annulled; probably however, it is merely a drafting error
and the phrase is intended to apply to any judgement which declares a
marriage null and void ab initio or annuls it retroactively.*®

For the purpose of determining when the periods set out in section 6 would
commence, attention must be drawn to Rule 322¢ which states that a
judgment, unless otherwise specified by the court, shall be deemed to take
effect from the date of pronouncement, despite the fact that filing and/or
service of judgment may have taken place at a later date.

Section 5 further defines marriage breakdown in sub-section (1)c)and sub-
sections (3)and (4). Primarily, a breakdown is deemed to have occurred where
the parties have been living separate and apart for at least one year
immediately prior to the commencement of the application or for a period of
less than one year immediately prior to the commencement of the
application if there is no possibility of reconciliation. There are then three
major questions which must be asked in relation to section 5(1)((&1‘elating to
the determination of what constitutes “separate and apart,” the time for
which such a status must have existed, and the effect of any attempts at
reconciliation during that time.

The phrase “separate and apart” has been used previously in the Divorce
Act, *° and there is voluminous case law to guide the reader in determining

43. DeRenneville v. DeReneville [1948]) P. 100 at 110
44. Alberta Rules of Court, R. 322
45. Section 4(1) (e)
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whether parties are living “separate and apart”.* The phrase has been the
subject of judicial comment to the effect that it must be viewed disjunctively
and means more than mere geographic separation.*” Numerous cases have
supported the proposition that the parties may be deemed to be living
separate and apart where they are still living under the same roof. One of the
critical factors in such cases appears to be whether or not the parties are

erforming household services for one another without payment.** Under the

ivorce Act this critical factor would tend to support the proposition that
parties living under the same roof cannot be “said to be living separate and
apart” where some household services are being provided.*® This line of
cases™ is specifically amended, for purposes of the Matrimonial Property
Act, by section 5(3) which states that “spouses may be held to be lLiving
separate and apart notwithstanding that they have continued toresidein the
same residence or that either spouse has rendered some household service
to the other during the period of separation”.*!

A breakdown will have occurred, within the meaning of the Act,when the
fact of living separate and apart has subsisted for a period of at least one year
immediately prior to the commencement of the application.®? This time
frame, and the way in which it is described by the Statute, is similar to that
required for residence purposes under the Divorce Act. Perhaps the most im-
ggrtant aspect of this requirement is that the period must have subsisted and

subsisting immediately prior to the commencement of the application.

A central re&luirement in the finding of marriage breakdown appears to be
the impossibility of reconciliation.®® Its importance cannot under-
estimated, as evidenced by the provisions of section 5(1) (c) (ii), wherein the
period of one year me]lﬂabe shortened if, in the opinion of the court, there is no
possibility of reconciliation of the spouses. It might be important that the
spouse who insists there is no possibility of reconciliation also be the appli-
cant under the Act. No better evidence could be shown of the impossibility of
reconciliation than the necessity of bringing an application under the Act.
However, the possible resumption of cohabitation for purposes of reconcilia-
tion may also have other effects under the Act.

46. Galbraith v.Galbraith (1971)1R.F.L.77;Rousell v.Rousell (1971)1 R.F.L. 227; Compton
v. Compton (1971) 1 R.F.L. 229; Dimaggio v. Dimaggio (1972) 4 R.F.L. 3; Lachman v.
Lachman (1971)2 RF.L. 214

47. Galbraith v. Galbraith, supra n. 47, Rousell v. Rousell, supra n. 47

48. Reid v.Reid (1971)1 R.F.L. 229 at 229:

In spite of that chasm between the parties, the situation remained that of a single
household in which the food eaten by the husband at breakfast was purchased by the
wife, and in which she performed for him at least the service of doing his personal laun-
dry. Unlike the spouses in the Rushton case the parties were not compelled by economic
considerations to carry on in this half-way situation.

49. Rushton v.Rushton (1968)1 R.F.L. 215

50. Supra,n. 47

51. Presumably the other factors such as separate bedrooms, and no mutual social activity
would still be significant.

52. Sections 5(1)XcXi) and (ii)

53. Itisprobable that the possibility of reconciliation may be raised by either party. Some ques-
tion may be raised as to whether the Court may consider this issue on its own initiative, in
the absence of a specific duty to do so. Contrast the Divorce Act, R.S.C. 1970, c. D-8, 5.
59(1)d), and the specific duties set out there.
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A single period of resumption of cohabitation, with reconciliation as its
primary purpose, will not preclude the spouses from arguing that they are
nevertheless living separate and apart (s.5(4)). Considering the treatment af-
forded to similar provisions under the Divorce Act,* it might be naive to sug-
gest that the wording of section 5(4)is perfectly clear. However, one might be
permitted to suggest that the exception be interpreted strictly so as to mean
not more than one period, which does not subsist for longer than 90 days,
together with the requirement that reconciliation be its primary purpose.
Thus, a resumption of cohabitation on more than one occasion, or for a period
longer than 90 days, or for a purpose other than reconciliation, would
disallow the application under section 5(4). In any one of these three situa-
tions, the parties could not be considered to be living separate and apart for a
period of atleast one year immediately prior to the commencement of the ap-
plication. Such a one year period would have to be re-established before an
application can be brought. Perhaps the relevance of section 5(1)(c)ii) is that
it could be applicable to a situation where the parties have attempted recon-
ciliation but do not come within the provisions of section 5(4), and are again
living separate and apart. A further, and more significant difference bet-
ween the provisions of the Divorce Act and the provisions of the Matrimonial
Property Act relates to the effect of a period of resumption of cohabitation
for purposes of reconciliation. Under the Divorce Act, the period, if regarded
as purely for the purposes of reconciliation, would not be included at all, and
would be ignored for purposes of establishing that the spouses are living
segarate and apart.® Under section 5(4) of the Matrimonial Property Act the
effect of a single period of resumption of cohabitation is that the one year
period required in section 5(1)(c)i) would be interrupted and would not com-
mence to run again until the period of resumption of cohabitation was
discontinued. Thus, for example, parties who separate April 1st, and who
resume cohabitation during the months of January and February of the
following year, would not, under the wording of section 5(4), have been living
separate and apart for a period of one year until July 1st of that following
year. Under the Divorce Act, the resumption of cohabitation during the mon-
ths of January and February would be entirely ignored and the parties would
have been living separate and apart for one year on April 1st of that follow-
ing year.

54. Seethediffering interpretations of section 9(3)Xb) and the section 2 definition of “condona-
tion” in the following cases:
a. the“plain” view: One period only, of no greater than 80 days: Busch v. Busch [1973)
3 W.WR. 402
b. any number of periods, not greater than 90 days in the aggregate
c. any number of periods, provided none is longer than 80 days: Lavallee v. Lavallee
[1975] 17 R.F.L. 91, approved in Crawford v. Crawford [1976] 3 W.W.R. 767
55. The exact wording of Divorce Act, R.S.C. 1970, c. D-8,s. 2 is:
“condonation” does not include the continuation or resumption of cohabitation during
any single period of not more than ninety days, where such cohabitation is continued or
resumed with reconciliation as its primary purpose;”
also: Section 9(3)b): “For the purposes of para. 4(1)e), a period during which a husband
and wife have been living separate and apart shall not be considered to have been inter-
rupted or terminated
{b) by reason only that there has been a resumption of cohabitation by the spouses dur-
ing a single period of not more than ninety days with reconciliation as its primary
purpose.”



384 ALBERTALAWREVIEW [VOL.XVIINO.3

The third circumstance in which the court may be required to act is provid-
ed for in section 5(1)(e), where the parties are living segarate and apart and
one party is dissipating property to the detriment to the other spouse. Fur-
ther provisions are included in section 5(1)d) which allow the court to act to
prevent a substantial transfer of property to a person other than a bona fide
purchaser, or to a donee, where the transfer is to take place or has taken place
with the intention of defeating a claim under the Act.

The time limit within which an application may be brought, will com-
mence to run upon the happening of one of the three events described
above, namely, the declaration of marriage breakdown, the fact of mar-
riage breakdown, or the activity which defeats the claim under the Act.
The primary rule is that an application be commenced within two years
after separation.®® However, this rule is displaced where the action is com-
menced in conjunction with a Petition for Divorce, or a request for a
Declaration of Nullity or Judgment of Judicial Separation, in which case
the application should be commenced within two years thereafter.®” With
respect to the activity which defeats a claim under the Act, the application
must be commenced within one year after the date when the property is
transferred or given, or within two years after the separation, whichever
first occurs.®® The addition of the phrase, “whichever first occurs” is entire-
ly confusing and totally lacking in any rationale. It would appear that as a
result of this additional phrase, a transfer of property with intent to defeat
a claim under the Act, which takes place more than two years after the
date of separation of the parties, is entirely beyond the purview of the
court. The basic period of two years, within which an action must be com-
menced, is extended in section 6(1) where the applicant commences an ac-
tion for divorce, nullity of judicial separation. However, section 6(3) does
not provide for an extension of the two year period where the party wishes
to preserve property which would otherwise be transferred or given away
with the intention of defeating an application under the Act. It seems
somewhat strange and inconsistent to allow the two year period to be ex-
tended in one case and not in another. Further, it also seems more than a
little unusual to set up a basic two year period to run from the time of
separation, when the majority of cases are likely to be in conjunction with
divorce which may or may not be within two years after separation. That
being the case, there seems to be little or no reason for the inclusion of sec-
tion 6(2). Similarly, if that be the case, there seems to be little or no logic to
the refusal to extend the two year period in section 6(3).

At this stage, the attention of the reader should be drawn to the provi-
sions of section 11 which may impose a further time limitation. In this sec-
tion provision is made for the possibility of an application being brought bg
the surviving spouse of a deceased person. The conditions attaching to suc
an application are that the surviving spouse has commenced, or would have
been able to commence, an action l;;rior to the death of the spouse. In other
words, the surviving spouse must have been able to place himself or herself
within the provisions of section 5, and within the two year time limit as set

56. Section 6(2)
57. Section 6(1)
58. Section 6(3)
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out in section 6. If so, then an application by a surviving spouse, consistent
with other provisions which require claims to be made against an estate
within six months after the death,®® must be brought within six months
after the date of issue of a grant of probate or letters of administration of
the estate of the deceased person. Some question may be raised as to
whether or not the six month limitation period in section 11 might alter a
two year limitation period which would otherwise be applicable under sec-
tion 6. The provisions of section 11 would probably take over from the pro-
visions of section 6 and operate either to reduce or to extend the two year
limitation period applicable prior to the death of the spouse.

There appears to be a lacuna in the Act, upon closer examination, that no
general provision is made for the possibility of fraud or the concealment of
property with respect to claims under the Act. Perhaps the unfortunate ap-
plicant who has not been privy to attempts to defeat the Act, as one mig]IJ)t
expect, could garner some assistance from the provisions of the Limitation
of Actions Act which prevents the limitation period from commencing un-
til such time as the person who might take action is aware of the fact that
he is able to take action.®® While there are specific provisions dealing with
situations where the applicant might need to act quickly or might be entitl-
ed to gain information as to the property holdings of the other party, these
are inadequate, it is suggested, to deal with the area of fraudulent conceal-
ment generally. It would hardly be reasonable to conclude that an appli-
cant is adequately protected by the right of discovery as provided by the
Act® and the ﬁrovisions of section 5 allowing the applicant to take action
in respect of the spouse who has shown an intention to make a substantial
gift to a third party or to transfer to a non bona fide purchaser for value so
as to defeat a claim under the Act. The onus of proof itself in those sub-
sections®? might be sufficient to discourage any potential applicant in such
circumstances.

C. The Applicant (By Whom)

No exhaustive definition is contained in the Act as to who is entitled to
bring an application for a matrimonial property order. However, by implica-
tion, the wording of section 3 must limit the applicant to a spouse in a legally
valid marriage. The opening words of section 3 are “a spouse may apply to the
court . ..”. Several definitions are available which would elucidate the status
of a spouse and these are for example:

1. “One’s wife or husband” (Black’s Law Dictionary)

2. “A married woman in relation to her husband” or

3. “A married man in relation to his wife” (Oxford English Dictionary)
It would seem clear that the word spouse relates to a person who enjoys the
status of being party to a valid subsisting marriage. Initially then, the appli-
cant must be a person who can show that there was a valid marriage which
satisfied the requirements of capacity, formal validity, the nature of the

59. See for example Family Relief Act, R.S.A. 1970, c. 134, 5. 16
60. Limitation of Actions Act, R.S.A. 1970, c. 209, s. 57 ’
61, Section 31

62. Sections 5(1)Xd)and (e)
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marriage relationship as defined in Hyde vs. Hyde,* and the requirement
that the marriage be heterosexual.®

Judicial development has extended the meaning of spouse to confer cer-
tain rights on parties to void or voidable marriages. However, despite the
fact that statutes®® have conferred the ri%ht to maintenance for example,
upon the parties to a void or voidable marriage, the common law
jurisprudence has insisted that proprietary rights be conferred or exercised
only where the party was acting in good faith. (Re Eaves,® Re Dewhirst).*

The extended definition in section 1(e) as %%aliﬁed by section 2 would ap-
pear to be aimed at two particular purposes. The first is necessary because of
the time limits imposed in the act. If the question of whether or not a person
was a spouse were to be viewed strictly as a matter of status, that status
would terminate after the issue of a Decree Absolute of divorce. Thus, for ex-
ample, in order to allow a person to bring an application within two years
after divorce, section 1(e)extends the definition o}) spouse toinclude a former
spouse. It must be assumed that this inclusion is intended to apply only
within the specified time limits in section 6. The second purpose would ap-
pear to bring the statute into line with the existing case ﬂ\w“ which would
allow the parties to a purported marriage to exercise certain rights. Section 2
also echoes the case law position® by insisting that the party to a purported
marriage, which isin fact void, cannot exercise any rights under the Actif he
cannot show good faith. A person will be presumed to be incapable of show-
ing good faith if he or she knew, or had reason to believe, at the time of mar-
riage, that the marriage was void.

D. Methods of Instigating Court Adjudication (How)

The method of application is succinctly stated in section 4 to the effect that
an application shall be commenced by Statement of Claim. This of course ap-
plies only to Part 1 and the method of application in Part 2, set out in section
30, will be dealt with below under the section dealing with matrimonial home
possession.

One should not leave section 4, however, without drawing attention to the
mandatory nature of the wording of the section. Had the wording been “may
be commenced”, the curative provisions of the Rules of Court,™ specifying
that an action commenced in an irregular mode is an irregularity only and
not a nullity, would have been applicable. However, the mandatory nature of
the wording in this section may well preclude the application of those
curative rules.

63. Hyde v.Hyde [1861-73] AL ER. 175
64. See, generally: Ch. 2, “The Nature of Marriage”, Bromley s Family Law, (4th ed. 1971)

65. The Domestic Relations Act, R.S.A. 1970, c. 13, Part 3; The Legitimacy Act, R.S.A. 1970, c.
206, ss. 3 and 4.

66. [1939]4 AL E.R. 260.

67. [1948]1 Ch. 198

68. Id.,Re Eaves,supran. 67

69. Id., and the Legitimacy Act, R.S.A. 1970, c. 205, ss. 3 and 4.
70. Alberta Rules of Court, Part 43, nos. 558-561
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Once again, section 17 raises its ugly head. One is hard pressed to find a
rationale or an opportunity for the application of section 17(1), but some
explanation must gg attempted. The purpose of the first subsection would
appear to be automatically to raise the issues in Part 1 of the Matrimonial
Property Act in any other matrimonial cause in which a question respecting
property arises between the spouses. This clearly sets forth a two-fold test
requiring:

1. A matrimonial cause, and
2. A question respecting property between the spouses.
The former phrase, “a matrimonial cause”, has been defined as follows:
1. Injuries respecting the rights of marriage, jactitation of marriage,
restitution of conjugal rights, divorces and suits for alimony.™
2. Divorce, nullity, judicial separation, jactitation of marriage, restitu-
tion of conjugal rights.”
3. Divorce, nullity of marriage, judicial separation, jactitation of mar-
riage, or restitution of conjugal rights.™
The rub appears to be that a matrimonial cause, other than the action for
damages against a paramour, is extremely unlikely to involve a question
respecting property between the spouses. For example, under The Divorce
Act, the court’s jurisdiction is limited to the awarding of maintenance, either
lump or periodic, and an order requiring security for such maintenance
ordered.”™ On the other hand, the action for damages against a paramour is
hardly likely to be an action between the spouses. The end result is that the
situations in which section 17(1) might be applicable are extremely rare. At
best, s.17(1) might be confined to sections 23 and 24 of the Domestic Rela-
tions Act dealing with the settlement of property belonging to an adulterous
spouse on the innocent spouse or children of the marriage, and variation of
ante-nuptial or post-nuptial settlements, respectively.

III. ANCILLARY REMEDIES

Upon commencement of an action under the Matrimonial Property Act
certain obligations and rights arise. These are described in Part 3 of the Act,
the general part. The obligations are referred toin section 31, which requires
each spouse to file with the court and to serve on the other spouse a disclosure
of the particulars of the pr(;ferty owned by that spouse, whether or not it is
situated in Alberta. This is also to include, by virtue of section 31(2), any pro-
perty that was held by a spouse at any time within a one year period prior to
the commencement of the application. Further,” any person is prohibited
from disposing of or encumbering household goods, or removing them from
the matrimonial home, without a court order or the consent of both spouses.
This ‘grolgbition is fortified by the attaching of summary conviction
remedies.

71. Black’s Law Dictionary

72. 12 Halsbury’s Laws (3d) 213,* 391. (There is also a suggestion that this may include an ac-
tion to recover damages from the paramour of an adulterous spouse: SeeJacks v.Jacks and
Wilks [1961] 1 All E.R. 251).

73. Words and Phrases Legally Defined, Vol. III, 1-N
74. See sections 10, 11 and 12,

75. Section 33

76. Section 33(2)
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The spouse, in accordance with section 34, has the right to bring an ap-
R/}lcgtlon, either in the original action or summarily by Originating Notice of
otion, with notice or ex parte, for an order preventing the gift or sale of pro-
pAel;;ty if that gift or sale might defeat a claim by the other spouse under the
ct.

_ A further right conferred by section 35 is the (Fossibi]ity of filing a Cer-
tificate of Lis Pendens with the Registrar of Land Titles. It should be noted
that this right is limited to the spouse who commences the proceedings, and
it would f;ﬁgear that the respondent in such an action might well be preclud-
ed from filing a Lis Pendens under section 35. This of course would not be the
case if the defendant were to file a counter-claim, which would constitute the
commencement of an action.

IV. PROPERTY GOVERNED BY THE ACT

One of the crucial questions in any matrimonial property regime is the
determination of the property which is to be subject to the regime. Some
comment has already been directed” to the possible lines of demarcation bet-
ween private and commercial assets, earned and non-earned assets. Accep-
tance of angnone of these distinctions calls for precise draftix;frand defini-
tions. The Ontario legislation wil obviously prompt, as it has already, some
nice questions as to the precise meaning of “ordinarily used or enjoyed by
both spouses or their children.””®

Given the title of the Alberta legislation, and the importance of this matter
to the working of the legislation, one might expect to find some mention of
the “matrimonial property” in the definition section. Such an expectation
would, however, not be fulfilled. Nor would it be fruitful to search for a com-
prehensive definition anywhere else in the statute.

The closest one would come is the wording of section 7(1), which provides
that the court may distribute “. . . all the property owned by both spouses and
by each of them”. The only warning as to the inadequacy of the definition is
the phrase “in accordance with this section” which, far from being innocuous
or superfluous, should warn the reader that there is more to come.

However, despite the importance to be attached to section 7(1), for what it
does say, there are a number of other points which should not be overlooked.
It is clear that the Alberta legislation has eschewed any attempt to
segregrate family assets from any other type of asset. Thesine qua non of the
section is ownership, not the type of asset nor the use of it by one or both par-
ties, but the fact of ownership. The court cannot distribute property if it is
not owned by the parties or one of them. It matters not whether the property
is owned jointly, or in common, or by one of the parties indivually, or jointly
or in common with a third party; the fact of ownership brings the assets
within section 7(1). A major advantage of such an approach is the absence of
any necessity to define the way in which property is held. The provisions of
the Ontario statute™ stipulating that property held by a corporation (where
the property, if held by an indivual, would be a “family asset”) is to be includ-

77. Supra,p. 375
78. Family Law Reform Act, S.0. 1978, c. 2, s. 3(b)
79. Id., s. 3(bXii)
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ed as matrimonial property have no counterpart in the Alberta statute.
Ownership of the property or an interest in the entity which controls the pro-
perty, combined with the extensive powers of the court under section 9,
would allow the court to deal with the interest in whatever light it saw fit.
One would hope, however, that the classification of property as a business
asset would not be unimportant and might be considered a “fact or cir-
cumstance that is relevant”.®

By implication, the wording of section 7(1) must be taken to include owner-
ship at tge date of the application under Part 1 of the Act, or within one year
prior thereto. The operative portion of the combination must, however, be
the ownership at the date of the application, since the recapture provisions of
section 10 would appear to apply to only the most obvious and clumsy mala
fide transactions.®

The meaning of “matrimonial property”, therefore, is deceptively simple:
any property, of every nature and kind and wheresoever situate (to borrow a
phrase from elsewhere), provided one spouse has a legal or equitable interest
1n the property, or in the entity which controls the [ifoperty, or any such pro-
perty owned within one year of the date of the application, if the conditions
in section 10 are applicable.

It would not be remarkable if that were all that should be said about the
definition of property subject to a discretionary system. Indeed, the discre-
tion and the factors on which the discretion was to be exercised, would mere-
ly assume greater significance. Nor would it be exceptional, in the light of the
system chosen in Alberta, for all property to be su fject to a presumption of
equality, unless the court’s discretion requires a different distribution.

The results of section 7, and the effects of the section on the general
scheme of the Act are important. All too often, either because of sheer ig-
norance or shoddy thinking, matrimonial property is said to be subject to a
presumption of equality between spouses. By contrast, section 7 creates
three categories of property, only one of which is subject to such a presump-
tion. The categories are:—

(i) Exempt Property: The market value of property at the date of the
marriage or acquisition, whichever is later, is exempt from distribu-
tion under the section if the property is:*

(a) a gift from a third party;
(b) acquired by inheritance;
(c) acquired before marriage;
(d) damages in tort;
(e) non-property insurance proceeds.
(i) Distributable Property: The court shall distribute, having regard to
the factors outlined in section 8, but without regard to any presump-
tion of equality:

80. Infra, p. 405 under the heading “Powers of the Court”.

81. Section 8(m). Certainly the business entity would want to take steps to ensure that its
assets do not become embroiled in a dispute which would adversely affect the enterprise.

82. Presumably, the requirements of paragraphs (a)to (d) of Section 10 are cumulative, though
only one conjunctive or disjunctive word appears between the four paragraphs.

83. Section 7(2)



380 ALBERTALAWREVIEW [VOL.XVIINO.3

(a) the incremental value of property exempt under subsection 2;
(b) property acquired with income from exempt property;

(c) property acquired after Decree Nisi of divorce, annulment or
judicial separation (within the time limits);

(d) interspousal gifts;

The distribution is to be in such manner as the court considers just
and equitable.

(ii)) Divisible Property: Property defined in subsection (1), and not dealt
with in subsections (2) or (3) is to be distributed equally between the
spouses, unless, having regard to the factors set out in section 8, it
would not be just and equitable to do so.

A final point of note with respect to this section is that it is in no way
restricted to property the situs of which is Alberta. The court is empowered
by section 9 to frame its order in such a way that the property situated in
Alberta is dealt with as tEa.rt of a global distribution, whether or not the
Alberta courts would otherwise have jurisdiction to deal with the non-
Alberta property.

Unfortunately, any hope for a simple, effective, uncluttered definition of
the property subject to the Act is dispelled by the exceptions set out in
subsection (2). The exception contained in subsection (2)c) would appear to
drive a “coach and four” through the definition. Not only must the proper-
ty be owned by one or both spouses, but the ownership must have been ac-
quired at the appropriate time, that is, after the marriage and not before it,
otherwise the property will be exempt. Furthermore, there may be real dif-
ficulties after the termination of the marriage. It has already been pointed
out* that an application uhder this Act may be made within two years
after the Decree dissolvitaﬂ;he marriage, and that the provisions of section
10, sggporbed by the wording of section 31 with respect to disclosures, sug-
gest that the time of the application is the effective date for determinin
what pro;l)sarty may be subject to an order. However, any pr(;ﬁrty acquire
after the Decree Absolute and before the application under this Act, would
not be property “acquired by a spouse during the marriage” in terms of sec-
tion 7(4), the subsection which mandates the distribution by the court.
There is a specific saving clause with respect to such a]i)sroperty, in section
7(3Xc). As will be shown, infra, such property f: into a different
category. A further lacuna and one which may be of significance, is that in
a void marriage, and/or in a relationship of cohabitation falling short of a
valid common law marriage in its proper sense,* there may be no point in
an application under the Act. Even though the applicant may come within
the extended definition of “spouse” in section 1(e), there may well be no
property which can be the subject of an order, in that there is no marri?ﬁe
during which the property can be alleged to have been acquired.® It should
be noted in this context that the wording of section 2 is negative in the
sense that it specifically declines to confer rights on a party who was aware

Supra, p. 381 (under Time for Application)
See the classic definition of Dysart, J. in Blanchett v. Hansell [1943] 3 W.W.R. 275

The concept of “putative marriage” may be of some assistance in the first situation, but
would be of no use in the second.

K& E
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that a marriage was void. The section does not, however, expressly confer
rights on the party who was not so aware.”’

Two further exceptions appear somewhat out of place after the wording
of section 7(1). Section 7(2)Xd) exempts from the operation of the Act an
award or settlement for damages in tort in favour of a spouse, and section
7(2Xe) exempts the proceeds of an insurance policy that is not insurance in
respect of property, unless the award or the proceeds respectively are com-
pensation for a loss to both spouses. At first blush these two paragraphs
may have in common the fact that each deals with a peculiarly personal
asset, a loss suffered uniquely by one spouse. If that be the case, however,
the fact that the asset is acquired in one or the other form should not
distinguish it from a peculiarly personal asset which would normally be
subject to an order under the Act. An award of damages including special
damages for loss of income and general damages for loss of earning capaci-
ty would not be in compensation for a loss to both spouses, even though the
effects of such an injury might have a significant effect on family welfare
and finances.®® An endowment policy of insurance is neither a peculiarly
gersonal asset, nor in respect of property, nor in compensation for a loss to

oth spouses. It is difficult to determine any rationale for these exceptions
other than that the form of payment, by damage award or proceeds of in-
surance, is sufficiently different from other assets to justify exemption
from the Act. While an award of damages may be difficult to collect and an
upreligble asset, the proceeds of an insurance policy ought not to be so
viewed.

The final two exemptions have in common the fact that the property would
appear to be unearned, in that it is acquired by a gift from a third party
(7(2Xa)) or by inheritance (7(2)a)). While the term “gift” is reasonably clear,
the term “inheritance” may cause some difficulties. It would seem to 1mply a
benefit conferred by a testamen instrument or by statute by way of in-
testacy. Presumably, this would include the income from a trust fund set up
by a will, but there may be some question as to whether the benefits of anin-
ter vivos trust, even though payable on the death of the settlor, could be
termed an inheritance. Similar difficulties would apply to the naming of the
beneficiary of the proceeds of an insurance policy, which is by its nature an
assignment;®® and even more difficult would be the classification of the jus
accrescendi in jointly owned property.

There is a rider to the subsection, and it is not strictly accurate to say that
any Eroperty falling within the exceptions is totally exempt. In fact, it is the
market value of the pr(}perty in paraggghs (a) to (e), either at the date of ac-

i ichever is the later, which is exempt.

quisition or the date of marriage, w

87. Yet another example of the lack of clarity in the Act is the fact that provisions, while jux-
taposed, do not complement each other, Section 1(e) deals with a marriage which is void or
voidable, while section 2, immediately following, mentions only a void marriage.

88. Quaere theresult where the plaintiff has an alternative cause of action in contract and tort,
and chooses the former.

89. Some nice questions have arisen as to whether a document is testamentary in nature. See,
for example, Edwards v. Bradley [1956] 2 D.L.R. (2d) 382 and Re Maclnnes [1935]S.C.R.
200.
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The difference between the value at that date and its present value is dealt
with by subsection 3, which allows the court to calculate the difference in
value between the original property® and the present value of the prgferty
substituted for it.** The assumption must be that all such property would ap-
preciate in value, since that statute would hardly direct the court to
distribute a loss®2.

V. FACTORS RELEVANT TO THE COURT’S DISCRETION
The categories created by section 7 are important in that they control the
limits of the court’s discretion. One must realize, therefore, that the direction
to the court as to these categories is as follows: —

i) Exempt Property— the court has no discretion with respect to the
market value, at the date of the marriage or acquisition, whichever is
later, of exempt property. If the property falls within the categories
enumerated in paragraphs (a) to () the court must exempt the market
value from any distribution.

ii) Distributable Property — the court’s discretion is limited only by the
requirement of section 7(3) that it distribute property in a manner
which appears just and equitable. The court is not hampered by any
presumption of equal ownership, but is required to give considera-
tion to the factors enumerated in section 8.

iii) Divisible Property — such property, in terms of section 7(4), must be
distributed equally between the spouses unless it appears to the
court, having regard to the factors enumerated in section 8, that it
would not be just and equitable to do so.

The nature of the presumption created by section 7(4), requires some
scrutiny. No reference is made to a %resumption, but the wording of the
subsection, that “the court shall distribute equally . . .unless it appears. . .”,
leads to the conclusion that the requirement to distribute equally is, in fact, a
rebuttable presumption. The result, therefore, is that a party wishing to per-
suade the court to adopt anything other than an equal distribution must
satisfy an onus of proof and overcome an evidentiary burden placed on the
party by section 7(4). Furthermore, the onus must be overcome by reference
to the factors in section 8.% There would seem to be no doubt that the eviden-
tiary burden is one created between the parties, although the wording of sec-
tion 7(4) might suggest that the court may, of its own initiative, enquire into
the factors which might render an equal distribution not just and equitable.

Perhaps the most sifgnificant matter to be determined in the trend of early
cases is the ease or difficulty with which the presumption may be displaced
and, additionally, how ready and willing the Bench is to descend into the
dust of the arena of section 8 factors.

90. Asdefined in section 7(3Xa)
91. Sections 7(3Xa)Xi) and (ii)
92. Yetanother example of a specific situation being imprecisely translated into a general rule.

The result in the case of land given by a parent to one spouse might well be appropriate, but
the same result may be inappropriate in the case of another asset.

93. Itis probable that paragraph (m) is going to be widely used.
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The factors themselves seem to follow no logical pattern. Indeed, the list
seems nothing more than a ra%;bag of factors which have been considered in
grevious cases or urged ulpl)on the legislature by various pressure groups. The

actors are not water-tight compartments, and will overlap in places. Their
relevance is saved only by the open ended nature of the last subsection.

In the first Bill, the list of factors numbered sixteen in all, whereas in the
final Act, the number was whittled down to thirteen. The change, however,
is not a simple reduction in or combination of the factors, since some of the
original factors have no counterpart in the present Act, and vice versa.®
Thus, for example, the present section 8 makes no reference to the age,
health or conduct of the parties. It is not surprising that this last factor does
not appear by name in the final Act. A number of cases dealing with
maintenance have clearly established that fault or bad conduct on the part of
a spouse will not deprive that person of the right to maintenance under the
Divorce Act.® It is clear that the inclusion of conduct as a factor to be con-
sidered might lead to the possibility that a right to distribution under the Act
would be given as a reward to the faithful and kind, and withheld as a penalty
to the unfaithful and unkind. However, it should be noted that a right to
maintenance and a right to a distribution of matrimonial property are quite
different rights altogether. While it may be logical that the need for support
be determined without regard to conduct, it by no means follows that con-
duct should be irrelevant to the determination of what constitutes a just and
eﬂuitable distribution of property. This may well be argued where one party
alleges that he or she was hampered in the acquisition of property or earnin
capacity by the conduct of the other party. In summary, a distinction shoul
be drawn between conduct affecting the property and therefore how it
should be distributed, and conduct leading to marriage breakdown but not
affecting property. While the assumption is often made that conduct must
necessarily mean fault, it should not be assumed that the term “conduct”
should always carry that connotation. Nor should it be assumed that conduct
will not find its way into the consideration of the court evenif only asa factor
circumstance thatisrelevant. The court’s dilemma is to determine the degree
to which parties will be able to argue that conduct is, in fact, a negative con-
tribution under factors (a), (b) and (c). One danger is that evidence of this
nature may reduce the contest to a battle between the parties centering
around the animosity of each party towards the other.

Not only has the list of factors been altered, but so too has some of the
language used to describe the factors common to both lists. Further, one
must question the wisdom of many of the changes, in that they go beyond
editing or drafting, and effect substantive changes. For example, the original
section 5(ii) which dealt with “income earning capacity, property or other
financial resources
(a) which each spouse had at the time of the marriage, and

(b) which each spouse has or is likely to have in the foreseeable future,”

94. To be strictly accurate, paragraphs (iv) to (vii) and (xv) do not appear in the present Act,
while paragraphs (b) and (m) of section 8, did not appear in the original bill.

95. The Common Law rule to that effect has been altered by decisions such as Horne v. Horne
(1972) 3 W.W.R. 153.
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and the original section 5(iii), dealing with “the financial needs, obligation