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CONSERVATION EASEMENTS:
PLUSESAND PITFALLS, GENERALLY AND FOR MUNICIPALITIES

ARLENE J. KWASNIAK”

This article examines the role of conservation
easementsin Canada and their utility in protecting the
natural values of land by way of restricted
development. The author begins with an overview of
both common law and statutory conservation
easementsthroughout Canada with a specific focuson
Alberta. Advantages and disadvantages are identified
in general with regard to the use of conservation
easements by municipalities. Finally, the article
locates and explores the benefits of conservation
easements as a proactive pre-development, and
reactive post-devel opment tool which can be used by
municipalities when carrying out land use mandates.

Cet article porte sur le role des lois sur les
servitudes écologiques au Canada et leur utilité dans
la protection delavaleur naturelle delaterre pour en
limiter le développement. L’auteur commence par
donner un apercu a la fois de la common law et des
lois sur les servitudes écologiques au Canada en
insistant essentiellement sur I’ Alberta. Les avantages
et les inconvénients y sont identifiés en général par
rapport au recours que les municipalités font a ces
lois. Enfin, I'article détermine et examine les
avantages des lois sur les servitudes écologiques en
tant qu’ outil proactif avant le dével oppement et réactif
aprésle dével oppement que les municipalités peuvent
utiliser pour exécuter des mandats de mise en valeur
deterres.
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|. INTRODUCTION

Conservation easements are statutorily created interests in land, constituted through
voluntary legal agreements, that landowners may enter into to protect the natural values of
all or apart of their land by restricting development. When properly registered, conservation
easementsrun with theland and devel opment restrictions are enforceabl ein accordance with
the terms of the conservation easement agreement. This article discusses the pluses and
pitfalls concerning the use of conservation easements in Canada, especially for
municipalities. While much of the article is applicable throughout Canada, the focusis on
Alberta, with appropriate examples given from Ontario.

Part 11 providesan overview of conservation easements. It describesboth theshortcomings
of the common law to create similar legal interests and how law reform processes led to the
creation of statutory conservation easements. It sets out common features of conservation
easements throughout Canada and provides detailed information on Alberta conservation
easements. Part 111 identifies and describes some pluses and pitfalls of using conservation
easements.

Part IV focuses on the pluses, pitfalls, and use of conservation easements by
municipalities. It demonstratesthe benefits of municipal use of conservation easementsboth
proactively (prior to subdivision or development applications) and reactively (within the
subdivision and development context). It discusses whether an Alberta municipality has a
legal right to use conservation easements while exercising land use planning and
development functions or whether it is confined to specific legislative powersin thisregard.
On the basis of a statutory interpretation analysis, this section concludes that, absent
legidative provisions to the contrary, an Alberta municipality may use conservation
easements when carrying out land use related mandates. Although the analysis focuses on
Alberta, it provides aframework for comparable analyses for other provinces.

Part V sets out considerations for municipalities contemplating using conservation
easements in land use planning, subdivision, and development processes. Part V1 briefly
describes how conservation easements might have alimited use in transfer of devel opment
credit programs and Part V1l concludes the article.
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1. CONSERVATION EASEMENTS
A. WHY CONSERVATION EASEMENT LEGISLATION EXISTS

Contrary to the beliefs of some, the conservation movement is not anew fad.* From time
immemorial there have been humans who, as Aldo Leopold has said, cannot live without
wild things.? But, as Leopold continues, “[I]ike winds and sunsets, wild things were taken
for granted until progress began to do away with them.”® To meet the challenges of
“progress,” landowners, whether public or private landowners, have sought ways to protect
the cherished natural values of land from destruction or diminishment.

Naturalist thinkers earlier than Leopold, such as Ralph Waldo Emerson, Henry David
Thoreau, George Perkins Marsh, John Muir, and John Burroughs, helped us appreciate the
magnificence and the subtlety of nature in miniature to vast natural landscapes.* Naturalist
thinkerslater than L eopold have hel ped us appreciate avast range of intrinsic, instrumental,
and systemic values of the natural environment, including life support, economic,
recreational, scientific, aesthetic, genetic diversity, biological, wildlife, historical, cultural,
character-building, life, and religious values.® The works of all of these writers influence
landowners, both public and private, to protect the natural values of lands. Governments
enjoy arange of legidative designation tools to set aside and protect the natural values of
landintheform of national, state, or provincial parks. However, until conservation easement
legidation, therewaslittleto facilitate private landowners’ aspirationsto protect natural land
values outside of park borders.

Prior to conservation easements, private landowners had to rely on common law toolsto
limit uses of land. Conservation easement legislation exists because of the limitations of
comparable common law interests. Theseinterests are common law easements and common
law restrictive covenants. Thelegal rulesfor creating avalid easement or restrictive covenant
are complex and burdensome. Only in rare circumstances could alandowner who wants to
preserve and maintain the environmental values of land fit under them. Although there are
numerous reasons why,® the primary reason is that to constitute a valid common law

1 Margaret Lewis, To Conserve a Heritage (Calgary: Alberta Fish & Game Association, 1979) at ix.

Aldo Leopold, A Sand County Almanac: With Essays on Conservation from Round River (New Y ork:

Oxford University Press, 1966) at xvii.

8 Ibid.

4 Seee.g. Ralph Waldo Emerson, Nature: Addresses and Lectures (New York: A.L. Burt, 1849) at 5-76;
Henry D. Thoreau, “Walking” (1862) 9 Atlantic Monthly 675; George P. Marsh, Man and Nature (New
York: Scribner, 1865); John Muir, The Mountains of California (New Y ork: Century, 1894) at 48-73.
For a discussion on how these authors influenced the development of a nature aesthetic, see Allen
Carlson & Sheila Lintott, “Introduction: Natural Aesthetic Value and Environmentalism” in Allen
Carlson & SheilaLintott, eds., Nature, Aesthetics, and Environmentalism: From Beauty to Duty (New
York: Columbia University Press, 2008) at 1-21.

° See Holmes Rolston |11, Environmental Ethics: Duties To and Values in the Natural World

(Philadelphia: Temple University Press, 1988), especialy c. 1.

For a more thorough discussion of this issue see Arlene J. Kwasniak, Legal Mechanisms for Private

Land Conservancy in Alberta: A Law Reform Proposal (Edmonton: Environmental Law Centre, 1991);

Arlene J. Kwasniak, “Facilitating Conservation: Private Conservancy Law Reform” (1993) 31 Alta. L.

Rev. 607. Briefly, the limitations and restrictions are the requirement for the existence of a dominant

tenement that demonstrably benefitsfromrestrictions(for restrictive covenants) or rightsrelating to (for
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easement or restrictive covenant, there must be two parcels of land, separately owned and
occupied.” With easements, the owner of one parcel of land, the “dominant tenement,” is
given rightsto access or use some aspect of aparcel of land, called the “ servient tenement.”
With restrictive covenants, the owner of the dominant tenement restricts the use of the
servient tenement in a manner that benefits the dominant tenement. Aswell, there must be
ademonstrable benefit to the dominant tenement from therightsor restrictionsrelatingto the
servient tenement. It would not be usual that there is an appropriate parcel to serve as a
dominant tenement when a person wishes to protect land for environmental purposes.®

For years, Canadian conservation organizations and interested landowners called upon
provincial governmentsto pass|egidlation that would allow landownersto protect the natural
values of their land without having to transfer entire parcels, or without having to meet the
stringent, cumbersome common law conditions. The organizationsand individualsjealously
looked beyond the Canadian border to the United States, where conservation easement
legislation existed for decades. Finally, in the 1990s Canadian juri sdictionsbegan devel oping
conservation easement legidation. Within about ten years, al provinces except
Newfoundland and Labrador, as well asthe Y ukon, had passed some form of conservation
easement legislation.® In the various pieces of legislation, the statutory interests enabled
come under many namesincluding conservation “ easements,” “ covenants,” “ servitudes,” or
“agreements.” For convenience, this article refers to such interests as “conservation
easements.”

" ou

easements) conditions placed on the servient tenement; the requirement for separate ownership and
occupation of the dominant and servient tenements; and the fact that the common law interest could be
defeated through a number of conditions over time, such as disuse of the benefit, changes in the local
area of the servient tenement that are inconsistent with the restrictions or rights, or non-enforcement.

7 In Alberta, the Land Titles Act, R.S.A. 2000, c. L-4, s. 68, alows the separately titled parcels to be
owned by the same person.

8 The importance of meeting common law requirements is demonstrated by a 2004 Manitoba Court of
Appeal decision: Willman v. Ducks Unlimited (Canada), 2004 MBCA 153, 245D.L.R. (4th) 319. Inthe
case, an agreement made by Ducks Unlimited Canada (DUC) and a landowner was set aside by the
Court on the application of a successor landowner since the situation did not add up to avalid common
law easement. The purpose of the agreement wasto allow DUC to enter theland to devel op and operate
awaterfowl conservation project. Becausetherewasno identifiabl e dominant tenement, the Court found
that the agreement did not constitute an interest in land, and it was a mere licence enforceable only
against the original parties.

o Proceeding from the west, 1996 amendments to the British ColumbiaLand Title Act, R.S.B.C. 1996, c.
250, s. 219(3) authorize covenants for conservation purposes. The 1996 amendments to the Alberta
Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12, ss. 22-24 [EPEA], authorize
conservation easements. The 1996 Conservation Easements Act, S.S. 1996, c. C-27.01, enables
conservation easements in Saskatchewan. Manitoba authorizes conservation agreements in The
Conservation Agreements Act, C.C.SM c. C173. Ontario’'s Conservation Land Act, R.S.0. 1990, c.
C.28, enables conservation covenants. The Quebec Natural Heritage Conservation Act, R.S.Q. c. C-
61.01, which replaced An Act Respecting Nature Reserveson PrivateLand, R.S.Q. c. R-26.2, authorizes
conservation servitudes. New Brunswick’ s Conservation EasementsAct, S.N.B. 1998, c. C-16.3, allows
the creation of conservation easements. Nova Scotia s Conservation Easements Act, S.N.S. 2001, c. 28,
which replaced the Conservation Easements Act, S.N.S. 1992, c. 2, authorizes conservation easements.
Prince Edward Island’s Natural Areas Protection Act, R.S.P.E.I. 1988, c. N-2, authorizes restrictive
covenantsto protect natural values. The covenants are tantamount to conservation easementsin that the
legislation states that such “restrictive covenants’ may be positive or negative and do not require a
dominant tenement (s. 5). The Environment Act, R.S.Y. 2002, c. 76, ss. 76-80, authorizes the granting
of conservation easementsin Y ukon.
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B.

COMMON FEATURES OF CONSERVATION EASEMENTS

Conservation easements, ho matter what the jurisdiction, share many features. These
include:

Theright of alandowner (the “grantor”) to grant an interest in all or part of their
property to specified qualified holders (the “grantee”) for purposes set out in the
legidlation.

The express removal of al or many of the common law requirements and
limitations noted above for similar partial interests in land, such as restrictive
covenants and easements.

Provisions stating that the interest runs with the land and accordingly binds future
owners, and may be terminated only in specified circumstances.

Theanticipation or requirement that theinterest beregistered at theappropriateland
titles or land registry office.

Eachjurisdiction’ slegidation must be consulted to determinethe preciserulesgoverning the
creation and life of such conservation interests.'® As these interests are statutory creations,
non-compliance with statutory requirements could result in a court striking down the
conservation easement.

C.

CONSERVATION EASEMENT LEGISLATION IN ALBERTA

In Alberta, conservation easements were made possibl e through a 1996 amendment to the
EPEA.™ Under the legislation:

A conservation easement may be granted by the registered owner of all or apart of
land by way of agreement for one or more of the following purposes:

(a) theprotection, conservation and enhancement of the environment, including, without limitation,
the protection, conservation and enhancement of biological diversity;

(b) the protection, conservation and enhancement of natural scenic or esthetic values;

10

11

A source of general information on conservation easement-type interestsin Canadais by Judy Atkins,
Ann Hillyer & Arlene Kwasniak, Conservation Easements, Covenants and Servitudes in Canada: A
Legal Review (Ottawa: North American Wetlands Conservation Council (Canada), 2004). The text
providesan overview of conservation easement legislation throughout Canada, and includesinformation
onrelated topics, including drafting conservation easements, drafting conservation easement legislation,
income and property tax implications, the American experience, and case law on conservation
easements.

See Arlene Kwasniak, Conservation Easement Guide for Alberta (Edmonton: Environmental Law
Centre, 1997) which contains detailed information about conservation easements.
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(c) providing for any or all of the following uses of the land that are consistent with purposes set
out in clause (a) or (b):

(i) recreational use;

(ii) open space use;

(iii) environmental education use;

(iv) use for research and scientific studies of natural e(:osystems.12

A landowner may grant some of the rights to develop land to what the EPEA calls
a “qualified organization.”** A “qualified organization” means the provincial
government, a provincial government agency, a local authority including a
municipality, or abody corporate that is a registered charity under the Income Tax
Act,* is congtituted to hold conservation property interests, and meets other
conditions set out in the legiation.” In Alberta, there are a number of non-
governmental qualified organizations.*®

A conservation easement may exist for aterm or be granted in perpetuity.”’

Conservation easements may be enforced by the grantee, a qualified organization
appointed in writing by the grantor other than the grantee, or by both the grantee and
the appointed qualified organization.*®

The “grantee may assign a conservation easement to another qualified
organization.”*°

A properly constituted conservation easement that is registered at the appropriate
Land Titlesoffice binds not only the owner who originally granted it, but also future
landowners. It runs with the land and is enforceable in accordance with the
legislation and the terms of the agreement.

The legidation creating conservation easements explicitly removes many of the
onerous conditions relating to restrictive covenants and easements, both being
common law property interests that run with the land.

12
13
14
15
16

17
18
19
20
21

Supranote9, s. 22(2).

Ibid.

R.S.C. 1985, c. 1 (5th Supp.).

EPEA, supra note 9, s. 22(1)(e).

Organizations generally recognized in Alberta as being qualified organizations include the Nature
Conservancy of Canada, the Alberta Fish and Game Association, DUC, the Alberta Sports Recreation
Parks and Wildlife Foundation, the Alberta Conservation Association, Southern Alberta Land Trust
Society, and others.

EPEA, supra note 9, s. 23(5).

Ibid., s. 22(3).

Ibid., s. 22(5).

Ibid., s. 24(1).

Ibid., s. 24(1) explicitly removes many common law conditions relating to restrictive covenants or
easements.
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» A conservation easement may beamended or terminated by agreement of thegrantor
and grantee. As well, it may be modified or terminated by the Minister of
Environment, but only in the public interest.?

»  Conservation easements may be modified or terminated by court order on proof that
the modification will be beneficial to the persons principaly interested in its
enforcement, or on proof that the easement conflicts with a land use bylaw or
statutory plan under Part 17 of the Municipal Government Act.®

I11. PLUSESAND PITFALLS— GENERALLY
A. PLUSES

A significant plus of conservation easements is that landowners may readize their
conservation objectives and retain ownership of property without having to deal with
common law rules. Related to this, land trust organizations may work to secure land to
maintain critical wildlife habitat. Another plusisthat conservation easements are useful for
municipalities carrying out some of their land use objectives, as discussed in Part 1V.

Another plusthat may only be briefly described in thisarticle, isthat there can beincome
tax benefits for landowners who donate a conservation easement to a registered charity or
to alevel of government. A conservation easement is an interest in land, and in the usual
case, transferring the interest through donation will be a disposition of capital property.? If
such adonationiscertified under thefederal Ecological GiftsProgram, special rulesapply.®
An “Ecological Gift” isagift of land or an interest in land that the Minister of Environment
certifiesasimportant tothe environmental heritage of Canada. TheMinister also certifiesthe
fair market value of the gift.* Aswith regular giftsof capital property, the doneeissuesatax
receipt for the value of the gift and the individual grantor receives atax credit. Tax credits
are 16 percent of the first $200 of the amount shown on the donation receipt and 29 percent

z Ibid., s. 22(7).

= R.S.A. 2000, c. M-26 [MGA]; EPEA, ibid., s. 24(3) states that ss. 48(4) and (6) of the Land Titles Act,
supra note 7, apply. Courts have interpreted this Land Titles Act provision in respect of restrictive
covenants, which are similar in relevant ways to conservation easements. The decisions state that the
provision does not grant authority to modify or terminate acondition simply because theland use bylaw
or statutory plan is more permissive than the covenant. In order for a court to have the right to modify
or terminate, the covenant must directly conflict with the land use bylaw or statutory plan, for example,
where complying with the covenant would lead to aviolation of abylaw. Toillustrate, acourt could not
modify or terminate a covenant limiting building heights to two storeys where the bylaw would allow
three storeys. However, it would have the right to modify or terminate a covenant restricting building
height to more than two storeys where a bylaw restricts building height to two storeys: see Seifeddine
v. Hudson Bay Traders (1980), 22 A.R. 111 (C.A.); Rockyview (Municipal District No. 44) v. Prince,
[1996] A.J. No. 1347 (Q.B.) (QL); Crump v. Kernahan (1995), 173 A.R. 123 (Q.B.).

2 A disposition also could be of inventory, or an adventurein the nature of trade, and hence not a capital
transaction. If thisis so, the donation rules relating to capital property do not apply: see Environment
Canada (EC), The Canadian Ecological Gifts Program Handbook (Gatineau: Environment Canada,
2005) at 6, online: EC <http://www.cws-scf.ec.gc.calegp-pde/6E9B56B5-A4c6-408F-863F-351E5A
4EE 83E/hand_e.pdf> [Ecological Gifts Handbook].

= Ibid.

% Income Tax Act, supra note 14, ss. 110.1(d), 118.1(1), s.v. “total ecological gifts.”
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of the balance. The calculated credit may then be used to reduce the amount of federal tax
payable. Unused amounts may be carried forward for up to five years.?” Most provinces
provide asimilar provincial tax credit for charitable gifts.

There are benefits that pertain to Ecological Gifts that do not apply to regular gifts of
capital property. First, the 75 percent of the donor’'s income limitation does not apply.
Accordingly, thereisno limit vis-a-visthedonor’ sincomethat applieswhen determining the
maximum donation amount for a year. Second, for Ecological Gifts made before 2 May
2006, the taxabl e portion of any gain relating to the disposition of theland or interestinland
isonly 25 percent, and not 50 percent, as with regular gifts of capital property.? Donations
made on or after 2 May 2006 that have been certified under the Ecological Gifts Program
will nolonger be subject to capital gains.* Finally, special “split-receipting” rulesmay apply
for any giftsof capital property made after 20 December 2002. Split-receipting occurswhen
agrantor transfer of property to aregistered charity or level of government is part gift and
part consideration. With split-receipting, the donee may issue atax receipt to adonor for the
amount of the gift that is the difference between the total value of the gift and the value of
any received consideration.®

B. PITFALLS
The greatest pitfalls to conservation easements are when they fail because they are:
(1) not properly constituted, and therefore potentially able to be overturned by a court;
(2) unenforceable because the grantee does not have power or funds to enforce;
(3) not flexible enough to accommodate changing situations; or

(4) not properly transparent enough to ensure that subsequent purchasers realize what
they are buying.

Each of theseis discussed in turn.
First, conservation easementsare statutory constructions and therefore must comply with

statutory requirements, or else a court might find them to be ultra vires, and hence render
them to be nullities. An LL.M. student whom the author is supervising® has identified

z Ecological Gifts Handbook, supra note 24 at 4.

= There are good resources on the federal tax consequences of gifts of conservation easements: see e.g.
Judy Atkins & Ann Hillyer, Land Conservation Transactions: Tax Implications of Gifts of Land and
Interests in Land (Ottawa: North American Wetlands Conservation Council (Canada), 2005); M.
Denhez, Giving Nature Its Due (Ottawa: North American Wetlands Conservation Council (Canada),
2003).

» See Department of Finance Canada (DFC), The Budget Plan 2006: Focusing on Priorities(Ottawa: Her
Majesty the Queen in Right of Canada, 2006), online: DFC <http://www.fin.gc.ca/budget06/bp/
bptoce.htm> at 231.

% Canada Revenue Agency (CRA), Income Tax Technical News, ITNEWS-26, “ Proposed Guidelineson
Split Receipting” (24 December 2002), online: CRA <http://www.cra-arc.gc.ca/E/pub/tp/itnews-26/>.

s VictoriaRowe, LL.M. candidate, Faculty of Law, University of Calgary.
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numerousissueswith registered conservation easements. They mostly concern conservation
easements that were not constituted for permitted purposes. For example, thereisnothingin
the Alberta conservation easement legislation that enables a conservation easement to be
constituted to protect agricultural operations per se.** The legislation, as set out above,
enables the protection of biodiversity, or natural scenic or aesthetic values. Accordingly, a
conservation easement that does not fit into one of these categories could be overturned by
acourt. An example would be a conservation easement that is designed to protect hunting
land, cultivated agricultural land, or ranching operations per se (in contrast to, for example,
aprairiegrassland ecosystem). Draftersof conservation easements must bevigilant to ensure
that their agreements fit within permitted purposes.

Second, athough the author is not aware of published evidence of problemsin Canada,
there is published evidence from the U.S. where conservation easements are not enforced
because of lack of funds or person-power.* This material cites exampleswhere aland trust
or other grantee, although well meaning at the time of the acquisition, must “let” infractions
go by because of lack of monitoring power, funds, and staff. The lesson is that an
organization should not be the grantee of a conservation easement unlessthereis assurance
that it has the funds to monitor and enforce.

Third, American and Canadian speakers on conservation easements repeatedly express
problems owing to the lack of flexibility. If conservation easement terms are too inflexible,
they will likely be violated. The grantee may be compelled to allow minor violations, and
then allow more serious violations, since a pattern of non-enforcement has been set. Asa
result, mandatory terms of a conservation easement are interpreted to be discretionary.®
Tools such as mediation to deal with aleged infractionswill help, but intheend itislikely
best to ensure that the grantor requirements are not too strict, while, of course, ensuring that
the terms are strict enough to constitute covenants to protect environmental values, as
required by legislation — a delicate balance indeed.

Fourth, American cases make it clear that the usual party to challenge a conservation
easement is asubsequent owner of the burdened property.® To addressthis, purchasers must
be made aware of the seriousness of the restrictions on property before they purchase. If at
all possible, thegrantee should get acknowledgment agreementsfrom subsequent purchasers

%2 Whether a conservation easement may be used in aprovinceto protect agricultural land per se depends
on the legidlation of the province. For example, as noted in Part IV of this article, s. 3(2)(d) of the
Ontario Conservation Land Act, supra note 9, authorizes the use of a conservation easement to protect
“land for agricultural purposes.”

3 Katie Paris prepared an interesting study for the Nature Conservancy of Canada on this and related
subjects: “Land Trusts: Measuring the Effectiveness of Conservation Easement Programs’ (Ottawa
Nature Conservancy of Canada, 2004).

34 These problems are discussed in “ Ensuring the Promise of Conservation Easements: Report on the Use
and Management of Conservation Easementsby San Francisco Bay AreaOrganizations’ (14 May 1999),
online: Bay Area Open Space Council <http://www.openspacecouncil.org/projects/
easements/baosc_easement_1999.05.14_ensuring_the_promise.pdf>.

® See Paris, supra note 33 at 8 where she statesthat “ [ c] hallengesto ensuring that conservation easements
will last in perpetuity would commonly stem from the following conditions, which this paper will
addressin turn: Subseguent landowners viol ate easements, attempt to challenge validity of easements,
or attempt to weaken easements by modifying terms.”
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to better ensure that they are aware of the nature of restrictions and requirements.
Conservation easement agreements should include terms that require the grantor to give
notice to the grantee of any potentia transfer of the property subject to the conservation
easement.

V. PLUSESAND PITFALLSIN MUNICIPAL USE
OF CONSERVATION EASEMENTS

A. PLUSES

Currently, thelaws of nine of the ten jurisdictionsin Canada with conservation easement
legislation specifically allow municipalities to hold conservation easements.® If Alberta
serves as an example, municipalities can use conservation easements in two discrete
manners. First, a municipality may use a conservation easement in a proactive manner
outside of municipal land use planning, subdivision, and development processes. Second, a
municipality may use a conservation easement in areactive manner within these processes.
As this part of the article establishes, in both of these cases, municipalities benefit in that
conservation easements provide a tool for them to realize their municipal and land use
planning objectives where other tools are not sufficient.

1 PLUSES IN PROACTIVE USE

Inusing conservation easementsin aproactive manner, amunicipality will either approach
a landowner to acquire a conservation easement interest, or, will become a holder at the
request of a landowner. Provided that authorizing legislation enables municipalities to
acquire interests in land for municipal purposes, there should be no jurisdictional issues
regarding whether amunicipality hasauthority to hold aconservation easement provided the
acquisition was to serve some municipal end.

2. PLUSES IN REACTIVE USE

A municipality uses conservation easements within land use planning, subdivision, and
development processes for added flexibility or to assist the municipality in carrying out
environmental policies when other tools fall short. In some cases, a municipality may use
conservation easements to realize policy objectives when other legidative tools are not
appropriate to realize this end.

Consider Alberta as an example. In Alberta, land use planning, subdivision, and
development processes are authorized under Part 17 of the MGA.®' In the context of a
subdivision application, in some circumstances, the municipal subdivision authority may

% The Quebec | egislation does not authorize municipalities to hold conservation servitudes: see National
Heritage Conservation Act, supra note 9.
87 Supra note 23.
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require the applicant owner to dedicate land asamunicipal or environmental reserve.® Here
are pertinent facts about reservesin Alberta:

Land may betaken as municipa reserve only to be used for the following purposes:
apublic park, apublic recreation area, aschool, or to separate areas of land that are
used for different purposes.®

Land may betaken asenvironmental reserveonly if it consists of aswamp or agully;
land that is subject to flooding or in the opinion of the subdivision authority is
unstable; astrip of land not less than six metres in width abutting the bed and shore
of any lake, river, stream, or other body of water to prevent water pollution or to
provide public access.® It is clear from the characterization of “environmental
reserve’ that it isintended to be taken only where land is essentially unable to be
developed.

Where the municipality and the landowner agree, environmental reserve may be
taken as environmental reserve easement. The main difference between
environmental reserve and environmental reserve easement is that with the latter,
title to the reserve land remains in the name of the landowner. An environmental
reserve easement may be registered on title by caveat in favour of the municipality.
Land subject to an environmental reserve easement must remain in anatural state.**

The legidlation limits dedications of municipal reserve to 10 percent of the area
sought to be subdivided less the area taken as environmental reserve, or such lesser
amount set forth in the municipal devel opment plan.*? The 10 percent may not cover
the area the municipality wishesto protect, and the municipality may need some or
even all of the 10 percent for schools, playgrounds, or like purposes. Although the
MGA does not limit the amount that a municipality may require as environmental
reserve, it may not clam reserve unless the land meets the definition of
environmental reserve.®

Assumethe land that isthe subject of asubdivision application containsvaluablewildlife
habitat that the municipality would like to remain undeveloped in accordance with the
municipality’ swildlife habitat protection policy. Taking land as municipal or environmental
reserve to achieve the municipal wildlife habitat protection policy objectives may be
appropriate where those objectives are met by the reserve land being used for one or more

38

39

41
42

Seeibid., s. 663: no dedication of environmental or municipal reserve may be required where:
« the subdivision creates only one lot out of a quarter section,
« the subdivision creates lots of 16 hectares or more which solely will be used for agricultural
purposes,
* theland to be subdivided is 0.8 hectares or less, or,
 land or money in lieu of land was provided in respect of an earlier subdivision creating
the parcel in respect of which subdivision now is sought.
Ibid., s. 665(1).
Ibid., s. 664(1).
Ibid., s. 664(2)-(3).
Ibid., s. 666(2).
Seeibid., s. 664.
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of the authorized purposes for the reserves. The municipality might be able to extract some
protection under arequired municipal reserve (use asapark) but thismight not be sufficient.
If the land does not qualify as an environmental reserve (for example, because it is not a
swamp, agully, subject to flooding, or adjacent to awater body) then to save the habitat, the
municipality must either deny the subdivision application (if it hasvalid planning reasonsto
do so), expropriate the land, negotiate a purchase, or attempt to secure the co-operation of
the developer not to destroy the habitat. If the municipality takes the last course of action,
it could try to negotiate a conservation easement to protect the habitat that cannot be
protected through dedications. Perhaps the municipality could offer concessions in return,
such as higher densities or reduced road dedications, levies, or servicing costs. In thisway,
the municipality may overcome limitations of its land use planning and devel opment
authority in order to realize municipal objectives.

Entering into a conservation easement in the land use planning, subdivision, and
development process can benefit both the municipality and the devel oper. With respect to
themunicipality, themunicipality canlimit or prohibit development in sensitive habitat areas
while not having to acquire the land through purchase, expropriation, or through potentially
unlawful reserve extractions. Even if land is otherwise qualified for environmental reserve
status, amunicipality might consider negotiating a conservation easement instead of taking
reserves. For example, under the MGA, when amunicipality takesan environmental reserve,
title to the land usually transfers to the municipality and the land must be left in its natural
state or be used as a park.* If a conservation easement were negotiated instead, the
municipality would not be left owning an isolated piece of land and there can be more
flexibility with respect to use of land.* With respect to the landowner, the landowner could
benefit by granting aconservation easement instead of giving an environmental reserve. With
environmental reserves the landowner loses ownership of the land, but with a conservation
easement, the landowner retains ownership of the land. With a conservation easement, the
landowner and the municipality may negotiate what uses may be made of the land and
whether there should be any public access. With environmental reserves, normally the
municipality allows public access. Although the MGA alows an environmental reserve to
be taken as an environmental reserve easement when the municipality and the landowner
agree, environmental reserve easements are not as flexible as conservation easements.
Although with environmental reserve easement title remains with the landowner, the MGA
requires that it be aterm of the easement that the land be left in a natural state as if owned
by the municipality.*® Other than this, it isnot clear from the MGA whether an environmental
reserve easement can contain any other requirement, or allow any use by the landowner.

“ Ibid., s. 671.

® A conservation easement may allow uses provided that they are consistent with the legislated purposes
of the conservation easement.

6 MGA, supra note 23, s. 664(3)(b).
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B. PITFALLS
1 ESTABLISHING JURISDICTION AND A JURISDICTIONAL ISSUE

Although both the landowner and the municipality might benefit by negotiating a
conservation easement within the land use planning, subdivision, and development process,
the question still remains: may municipalities enter into conservation easements as a part of
these processeswhen the statute authori zing them does not mention conservation easements,
though conservation easements are authorized by other legidation? Legidation throughout
Canada expresdy authorizes municipalities to enter into conservation easements. But does it
follow from this that municipalities may use conservation easements in land use planning,
subdivision, and devel opment processes? No provincein Canadathat the author is aware of has
legidation that expresdy authorizes municipalities to use conservation easements in these
processes. For example, in Alberta the EPEA expresdy authorizes municipaities to be granted
conservation easements, while the MGA expressly authorizes municipalitiesto carry out certain
land use planning, subdivision, and development processes. In Ontario, the Conservation Land
Act*” authorizes municipalities to be granted conservation easements, while the Planning Act®
authorizesland userel ated functions. Thusthejurisdictional issueiswhether amunicipality may
negotiate conservation easements, which are authorized under one statute, in carrying out land
useplanning, subdivision, and devel opment processes, in particular subdivision processes, under
other legidation (or, in some provinces, adiscrete part of the same statute).

The particular jurisdictional issueis not hypotheticdl. It has been raised in both Albertaand
Ontario.* Thefollowing two sections discussthese cases and present legal algumentsasto why
conservation easements, where a landowner is willing, may be used in exercising authorities
under planning and development legidation.

2. ALBERTA DECISIONSON A MUNICIPALITY’ SUSE OF CONSERVATION EASEMENTSIN LAND
SUBDIVISION CONTEXTS

This matter has come before the Alberta Municipal Government Board (MGB), one of the
boards that hear subdivision and development appeal s in the province. For example, in Marler
v. Srathcona (County of), alandowner objected to the County’ s suggestion that she enter into
aconservation easement in connection with aproposed subdivision. StrathconaCounty preferred
aconservation easement over environmental reserve becauseaconservationismoreflexibleand
can protect areas beyond those that qualify as environmental reserve. The appellant argued that
conservation easements may not be used in connection with MGA Part 17 activities. She
contended that when conducting land use planning, subdivision, and development processes,
municipalities are limited to Part 17 powers. So, a municipality may require a dedication of
environmental or municipal reserveinthe context of asubdivisionapplication, but it may not step

“ Supra note 9.

8 R.S.0.1990, c. P.13.

9 A Lexis-Nexis Canadatribunal search of the term “conservation easement” conducted on 7 May 2008
rendered only Ontario and Alberta board decisions.

50 (27 July 2001), MGB 102/01, online: MGB <http://www.municipal affairs.gov.ab.ca/cfml/boardorders/
pdf/M102-01.pdf> [Marler].
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out of Part 17 of the MGA and over to the EPEA and carry out EPEA powers to negotiate
conservation easements in the context of the subdivisions process. A similar position was put
forth in Massey v. Srathcona (County of).>* In this proceeding the applicants sought a zoning
bylaw change and subdivision approva . The current zoning allowed no parcelsunder 160 acres
(to protect agricultural land) and they wanted to subdividetheir 36.6-acre parcel into two parcels,
one approximately 20 acres and one 16.6 acresin size. The land, located near Half Moon and
Cooking L akes, was subject to the County’ s L akel and M anagement Plan which stroveto protect
wildlife habitat patterns from development. Some of the habitat congtituted environmental
reserve, but some did not. The County wanted the applicants to enter into a conservation
easement so that al critical wildlife habitat on the property would be protected from
development. The applicants, however, were gppaled that the County suggested that
environmental reserve be taken in the form of conservation easement.*

In both decisionsthe MGB did not accept the gpplicant’ s contention that a municipality may
not use conservation easements within the context of exercising Part 17 powers. However, in
both decisions the MGB strongly stated that a municipality may not force a conservation
easement on alandowner. Conservation easementsarevoluntary by natureand may only beused
where there is an obliging landowner. It isinteresting that in subsequent cases the Board takes
for granted that conservation easements may be used in the context of asubdivision application,
provided that the landowner iswilling.

However, in neither of the above noted decisions did the Board offer legd arguments to
conclude that amunicipality may, asamatter of law, use legidative authority outside of Part 17
of the MGA within the context of a Part 17 subdivision application, and more particularly, use
conservation easements within this process.

3. ONTARIO DECISIONS

The 1998 Ontario Municipal Board (OMB) decision Orrico v. Markham (Town of)
Committee of Adjustment® concerned both a proposed conservation easement to protect a
wetland complex and a proposed agricultural conservation easement to protect farmland as a
condition for the approval of conveyance of three parcels of land. The Ontario conservation
easement legidation, by contrast to Alberta's legidation, specifically enables a conservation

5t (8 May 2003), MGB 064/03, online: MGB <http://www.municipal affairs.gov.ab.ca/cfml/boardorders/
pdf/M064-03.pdf> [Massey]; see also Re Stewart (29 August 2001), MGB 121/01, online: MGB
<http://www.municipal affairs.gov.ab.ca/cfml/boardorders/pdf/M 121-01. pdf>.

52 Massey, ibid. at 14.

5 See e.g. Re 1205315 Alberta Ltd. (19 February 2008), MGB 023/08, online: MGB <http://www.
municipalaffairs.gov.ab.ca/cfml/boardorders/pdf/M023-08.pdf>; Charlton v. Surgeon (County of) (2
March 2007), MGB 021/07, online: MGB <http://www.municipal affairs.gov.ab.ca/cfml/boardorders/
pdf/M021-07.pdf>; Thomas v. Strathona (County of) (29 August 2007), MGB 113/07, online: MGB
<http://www.municipal affairs.gov.ab.ca/cfml/boardorders/ pdf/M113-07.pdf>; Kanke v. Strathcona
(County of) (28 September 2005), MGB 098/05, online: M GB <http://www.municipal affairs.gov.ab.ca/
cfml/boardorders/pdf/M098-05; LaBine v. Srathcona (County of) (30 January 2003), MGB 16/03,
online: MGB <http://www.municipal affairs.gov.ab.ca/cfml/boardorders/pdf/M016-03.pdf>; Walker v.
Srathcona (County of) (22 April 2003), MGB 055/03, onlinee MGB <http://www.municipal
affairs.gov.ab.cal/cfmi/boardorders/pdf/M 055-03.pdf>.

= [1998] O.M.B.D. No. 1333 (QL) [Orrico].
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easement to be granted to protect agricultural land.*® The municipality and the landowner
apparently had already agreed to the conservation easement to protect the wetlands. The
agricultural easement was proposed not by the parties to the conveyance, but rather by
interveners. The lands in question were designated for agricultural preserve in the Regional
Official Plan, the Town’ sOfficia Plan, and were zoned for agricultura uses. Neverthelesssome
interveners in the proceeding believed that their preservation for agricultural purposes would
only be secured by the Board imposing an agricultural conservation easement as a condition of
approval . Although the Board readlily agreed to the“imposition”* of aconservation easement,
it did not agree to the imposition of an agricultural easement.® A planner for the Town of
Markham argued that “ such an easement usurpsthe substantial and public process set out inthe
Planning Act, and that the tools provided in the Planning Act were adeguate and democratic,
subjecting any major land use change to a comprehensive and public analysis.”*® The Board
agreed with the Town’ srepresentative. It also noted that where an easement may be*“ discharged
by agreement of the parties only, which also serves to exclude the public.”® It concluded this
issue by stating that “[algricultural easements are a new idea, and until the implications and
nuances of such an instrument arethoroughly canvassed, and itslegality and usefulness proven,
this Board member is not prepared to impose such a requirement as a condition of planning
approval.”®

In the author’s opinion, the Board was correct in not imposing an agricultural easement.
Agricultural conservation easements, likeany conservation easements, arevol untary instruments
and should not be imposed by government officias or tribunals, unless prevailing legidation
enablesthis. In this case, the Town'’ s representative expressed that the Town was not in favour
of an agricultural conservation easement and so it should not be asurprise that the Board did not
independently advocatefor one. Nevertheless, theBoard’ scommentsregarding thelack of public
process and public accountability with respect to conservation easements warrant a response.

It is true that conservation easements, whether to protect agricultural uses or to limit
development to protect environmental festures, do not require a public process and they could
limit land uses more restrictively than the applicable zoning rules. But isthis areason why they
should not be used by a municipality when exercising land use planning and development
authority? The author cannot seewhy. Inthefirst place, there might well be somekind of public
process involved when amunicipality enters into a conservation easement. For example, if the
decision to be the grantee of a conservation easement is made by resolution, then the resolution
likely would be made at a council meeting, which would normally be public. Second, given that
such a conservation easement would be entered into in the context of a subdivision or
development, the agreement would likely be aired in a public context. Third, assuming that a

5 Conservation Land Act, supra note9, s. 3(2)(d), authorizesthe use of aconservation easement to protect
“land for agricultural purposes.”

%6 Orrico, supra note 54 at para. 10.

57 Theword “imposition” isin scare quotes since technically aconservation easement may not beimposed
on a party since conservation easements are voluntary. It is suggested that the Board meant that the
Board would consent to the conveyance if the parties entered into a conservation easement.

8 Orrico, supra note 54 at para. 20.

5 Ibid. at para. 16.

g0 Ibid. at para. 21.

& Ibid.
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municipality hasthelegidative authority to enter into aconservation easement within aland use
planning and development context and a landowner and the municipaity wished to do so
(discussed in the next section), it would be odd, and likely appedlable, if atribunal overturned
this aspect of municipal authority’s decision on the grounds that a public process was not
involved.

Itisinteresting that in Ontario, just asin Alberta, over time, conservation easements became
“old hat” to the Municipal Board and their presence in municipal appealsis accepted without
comment.®

C. THE JURISDICTIONAL | SSUE
1. INTRODUCTION

Neither the Ontario nor the Alberta tribunals squarely addressed the jurisdictional issue of
whether amunicipality has the jurisdiction to use conservation easements when carrying out its
land useand devel opment authorities. Nevertheless, theissue could comebeforeacourt. If it did,
what arguments could be presented that the legidation either limits or does not limit
municipalitiesto their specific subdivision and devel opment powerswhen carrying out land use
planning and development functions?

This section sets out a statutory interpretation analysis of Albertalegidation and concludes
that an Alberta municipality may use conservation easements while carrying out land use
planning and development functions. Although this article does not contain a comparable
analysis for Ontario or other provinces, the Alberta analysis provides a framework for how a
comparable argument might proceed.

On the basis of the analysisin this section, the author concludes that, given the absence of
statutory languageto the contrary, an Albertasubdivision authority may crossover theEPEA and
invoke EPEA powersto be granted conservation easementswhen carrying out MGA subdivision
processes.

2. CLARIFYING THE JURISDICTIONAL ISSUE

Section 5 of the MGA states that a municipality has the power to carry out authorities and
functionsgiven by the MGA aswell asother legidation. So municipalitiesclearly havethe power
to enter into conservation easements since the EPEA authorizes them to hold such easements.
The jurisdictiond issue is not whether Part 17 impliedly authorizes the use of conservation
easements in land use planning, subdivision, and devel opment processes. Rather, the issueis,
given the existence of the express power under the EPEA that municipdities may hold

62 Seee.g. Sotirakosv. Toronto (City of) (12 July 2007), OMB 1969, online: OMB <http://www.omb.gov.
on.calenglish/eDecisiong/eDicisions.html>; Thornwood Developments Groupv. Oakwille(Town of) (22
June 2006), OMB 1794, online: OMB <http://www.omb.gov.on.ca/english/eDecisions/eDecisions.
html>; Aon Inc. v. Port Hope (Municipality of) (8 December 2004), OMB 1900, online: OMB
<http://www.omb.gov.on.ca/english/eDecisions/eDecisions.html>; Village Securities Ltd. v. Toronto
(City of) (21 June 2001), OMB 0999, online: OMB <http://www.omb.gov.on.ca/english/eDecisions/
eDecisions.html>.
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conservation easements and the MGA' s affirmation that municipalities have powers under the
MGA and other legidation, is there anything in Part 17 that would preclude Alberta
municipalities from using conservation easement in the land use planning, subdivision, and
development processes, particularly subdivision.

3. PRESUMPTION OF COHERENCE

The presumption of coherence presents a stumbling block to those who would contend that
conservation easements cannot be used by a municipality in carrying out Part 17 land use
planning, subdivision, and development processes. The presumption is that the provisions of
legidation — in this case the conservation easement provisions of the EPEA and Part 17 of the
MGA — are meant to work together as part of afunctioning whole.®® Aslong asthe provisions
in the two pieces of legidation can apply to the same facts, it is presumed that the legidature
meant them to apply.** So, as long as a municipality can enter into a conservation easement in
respect of land under the EPEA and can carry out land use planning, subdivision, and
development processes in respect of that land under the MGA, the presumption is that the
legidature meant for either or both of the EPEA and MGA authorities to apply.

4. ExHAUSTIVE CODE

The presumption of coherence is rebutted by evidence that one set of legidative provisions
wasintended to be an exhaustive declaration of the applicablelaw.® Sincethereisnothinginthe
EPEA conservation easement provisions that appears relevant to the issue of exhaustive code,
the issue is whether Part 17 of the MGA, in particular the subdivision provisions, sets out an
exhaustive code regarding what municipalities may do in respect of a subdivision. If the
subdivision provisionsarean exhaustive code, then presumably, amunicipality may requireonly
the reserves set out in Part 17 in asubdivision process and may not negotiate EPEA authorized
conservation easements.

Aswith all questions of statutory interpretation, determining whether statutory provisionsare
meant to be an exhaustive code boils down to determining whether the legidature intended the
provisionsto be an exhaustive code. For theissue at hand, in determining legidative intent, the
first question is whether the language used in the MGA subdivision statutory provisions
expresdy or implicitly limits the statutory authority’ s powers to those given in Part 17.

Therelevant reserve sections of theMGA, ss. 661-66, statethat the owner must provideroads,
public utilities, municipal, or environmental reserves without compensation, as required by the
subdivision authority; set out limitsfor road and utility reserves, and municipal reserves; address
when areserve may be required; and definewhat congtitutes environmental reserve. Nothing in
these sectionsexpresdy prohibitstheauthority from negotiating avoluntary EPEA conservation
easement instead of theauthority requiring amandatory dedication. Did thelegidatureimplicitly
intend such limitation?

& Ruth Sullivan & Elmer Driedger, Sullivan and Driedger on the Construction of Statutes, 4th ed.
(Markham: Butterworths, 2002) at 262.

&4 Ibid. at 264.

& Ibid.
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According to Ruth Sullivan and Elmer Driedger, courts sometimes invoke the maxim
expressio unius est exclusio alterius in determining whether provisions are exhaustive.®
However, recourse to the maxim does not help address the issue at hand. The noted provisions
might well be exhaustive regarding when asubdivision authority extracts mandatory dedications
without compensation. However, the issue at hand is not whether a subdivision authority may
extract dedications in addition to those set out in the MGA subdivision provisions. Theissueis
whether the municipality may useits powersunder the EPEA to restrict uses of land pursuant to
a conservation easement instead of taking reserve. Accordingly, the maxim is not useful in
addressing the jurisdictional issue.

Another way to support aclaim of exhaustive code is by recourse to evidence of legidative
intent through considering legislative evolution and legidative history.®” It is hard to see how
such recourse could be of any use to someone attempting to establish that the subdivision
provisionsof the MGA are an exhaustive code such that conservation easements may not be used
in the subdivision process. The MGA was largely revamped in 1995. Legidative history clearly
indicatestheintention to enlarge municipal authoritiesgeneraly, and not tolimit or narrow them.
Thewordsused tointroducethebill in the Legid ative Assembly were, “[t]hislegidation reflects
the government’ s commitment to put more decision-making in the hands of local authorities. It
will provide municipalitieswith greater flexibility to respond to changing conditionsnow andin
the future.”®®

Another way to support a claim of exhaustive code is by recourse to case law interpreting
comparable provisions. Again, thismanner of support doesnot seem available. Thereiscaselaw
that would support a claim that some provisions in the land use planning, subdivision, and
development part of the MGA are exhaustive, or something akin to exhaustive, but they are not
relevant to the issue at hand. For example, the Alberta Court of Queen’s Bench in Urban
Development Ingtitute v. Rocky View (Municipal Didtrict No. 44)* determined that a
municipality could not levy fees against devel opers of new subdivisionsin the municipdity to
generaly maintain and improve roads in the general area of the subdivison where the
authorizing legidation only authorized the municipality to require the developer to pay to
construct roads that give access to a subdivision.” This case has nothing to do with whether a
municipality can use other legidation than that found in Part 17. Thisissuewasnot raised in, nor
did it have any relevance to, the case.

There is relevant case authority that a municipality is not limited to Part 17 specifically
authorized powers when carrying out land use planning, subdivision, and development

& Ibid. at 266.

&7 Ibid., referring to Perron-Malenfant v. Malenfant (Trustee of), [1999] 3 S.C.R. 375.

&8 Bill 31 incorporated, modified, and consolidated municipal land use planning, subdivision, and
development provisionsformerly inthe Planning Act, R.S.A. 1980, c. P-9into the MGA, supra note 23,
giving considerably more power to municipalities regarding subdivisions than was possible under the
Planning Act. For example, subdivision applications under the MGA are decided locally instead of by
aregional authority: see Alberta, Legisative Assembly, Hansard (2 May 1994) at 1576 (Judy Gordon).

& 2002 ABQB 651, 321 A.R. 253.

o Ibid. at paras. 64-65, citing MGA, supra note 23, s. 650(1)(a).
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processes. In 698114 Alberta Ltd. v. Banff (Town of),”* the Alberta Court of Appeal found that
a municipal bylaw cregting a lottery system for limiting commercial growth was valid
notwithstanding that the MGA did not specifically authorize such allotment process. The Court
agreed with the chamber judge’ s conclusion that

Theallotment system provided under Bylaw 31-3isquitelogically theregulation and control of the devel opment
of theland within the Town pursuant to anew philosophy of commercial development control. Section 640(1)
isdistinct froms. 640(2) and the s. 640(2) requirementsrelating to devel opment permits. Bylaw 31-3 till meets
the requirements under s. 640(2): it divides the municipality into districts, prescribes the permitted or
discretionary uses, and establishes the means by which decisions will be made regarding devel opment permits.
However, in addition to this, the Town has decided to further regulateland devel opment by instituting arandom
allotment system. Whilethisis not specifically authorized by the Municipal Government Act, the broad powers
of regulation and control outlined in s. 640(1) provide the Town with legal authority to create such as/stem.72

The legd finding in 698114 Alberta is strengthened by the fairly recent decision of the
Supreme Court of Canadain United Taxi Drivers Fellowship of Southern Alberta v. Calgary
(City of).” Inthat case, the Alberta Court of Apped strictly construed the MGA' s bylaw making
authority and found that the Act did not give Calgary theright to limit the number of taxi plates
that may beissued, and thereby limit the number of taxisin the city. The Supreme Court allowed
the municipality’ s appeal. The Court confirmed a setting aside of the “‘ benevolent’ and * strict’
congtruction dichotomy” prevalent in earlier cases in favour of a “broad and purposive
approach.” ™ In using this approach, the Court found that the municipality had the power to limit
theissuance of taxi plates, either by its power to regulate (MGA, s. 8(a)) or its power to provide
for asystem of licenses (MGA, s. 8(c)).

On the basis of the above arguments, the author concludes that there is little, if any,
reasonabl e chancethat acourt would find that the subdivision provisionsin Part 17 congtitute an
exhaugtive declaration of thelaw in such away that would prevent asubdivision authority from
negotiating a conservation easement with an applicant in the course of the subdivision process.

n 2000 ABCA 237, 266 A.R. 70 at paras. 4-5 [698114 Alberta]. Banff islocated within a National Park
and isacreature of both federal and provincial legislation, namely the National ParksAct, R.S.C. 1980,
c.N-14 and theParks Town Act, S.A. 1989, c. P-1.5. The Federal and Albertagovernmentsincorporated
the Town effective 1 January 1990 pursuant to an incorporation agreement. Under the agreement, all
planning laws of Alberta (in the MGA) apply to Banff, subject to the agreement.

2 Ibid. at para. 27. MGA, supra note 23, s. 640(1) statesthat “[a] land use bylaw may prohibit or regulate
and control the use and development of land and buildings in a municipality.”

s 2004 SCC 19, [2004] 1 S.C.R. 485.

" Ibid. at para. 6.
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V. CONSIDERATIONSFOR MUNICIPALITIES CONTEMPLATING USING
CONSERVATION EASEMENTSIN LAND USE PLANNING,
SUBDIVISION, AND DEVELOPMENT PROCESSES

A. INTRODUCTION

This part briefly identifies and addresses a number of issues that municipalities should
consider if they contemplate using conservation easements in land use planning, subdivision,
development, or other municipal processes. The issues discussed are not exhaugtive of matters
that should be considered by municipalities, but they raise key issues.”

B. REFLECTION IN LAND USE PLANSAND BYLAWS

In Alberta, municipal policiesto protect important environmental featurestypically would be
set out in municipal plans. More regulatory aspects of municipa land use planning and
development processes are set out in land use bylaws. Comparable regimes apply to other
provinces. If municipdlities intend to use conservation easements in land use planning,
subdivision, and devel opment processes, subject to any limitationsset by authorizing legidation,
it isadvisablethat thisintention be set out in municipal policiesand in bylaws. Initspolicy and
regulatory documents, in describing how amunicipality intends to use conservation easements,
the municipality should establish how the use relates to the municipality carrying out its
municipal purposesas set out in authorizing municipal legidation. If conservation easementsare
contemplated in plans and bylaws as a method (among others) to achieve municipa policy
objectives, then there is less room for complaint or legal chalenge when the municipality
negotiates their use.™

C. CONSERVATION EASEMENTSAND SUBDIVISION REQUIREMENTS

In the author’s experience, it appears to be generally held by practitioners that placing a
conservation easement on property doesnot requireformal subdivision of theparcel, evenwhere

s For asummary of how conservation easements have been used in the municipal contextinaU.S. urban
development context, see G.S. Kleppel, “Urbanization and Environmental Quality: Implications of
Alternative Development Scenarios’ (2002) 8 Alb. L. Envtl. Outlook 37.

76 For an exampl e of how amunicipal action may be challenged for not falling within amunicipal purpose,
see Shell Canada Products Ltd. v. Vancouver (City of), [1994] 1 S.C.R. 231. The case considered
whether the Vancouver City Council acted within municipal authority as set out in the Vancouver
Charter, SB.C. 1953, c. 55, in passing resolutions based on concerns related to apartheid. The
resolutions provided that the City would not conduct business with Shell Canada Products Ltd. until
Royal Dutch Petroleum Company of the Netherlands and the Shell Transport and Trading Company,
p.l.c., of the United Kingdom completely withdrew from South Africa. In this close, 5-4 decision, the
majority of the Supreme Court found that the City did not have jurisdiction to pass the resolutions since
they did not relate to a municipal purpose. The dissent found that the resolutions did fall within
municipal authority. The key legislated municipal purpose considered by the Court was that Council
“may provide for the good rule and government of the city” (Vancouver Charter, s. 189). The majority
found that while council may haveregard for mattersbeyond itsboundariesin exercising its powers, any
municipal action must benefit the citizens of the City. The magjority did not find a connection between
the boycott and the benefit to citizens. One may speculate how the decision would have gone if the
municipality, initspolicies, provided for the use of such boycotts and reasonably set forth how their use
benefits citizens.
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conservation easement legidation in Canadais not explicit on this matter. The author assumes
thisisheld to be the case because normaly, the placing of similar instruments, such as common
law redtrictive covenants and easements, do not giveriseto asubdivision approval requirement.
In Alberta and perhaps in other provinces, the belief is bolstered by legidative authority that
suggests that conservation easements do not require subdivision approval. In Alberta, the land
use planning, subdivision, and development provisions of the MGA state that the Registrar of
Land Titles “may not accept for registration an instrument that has the effect or may have the
effect of subdividing aparcel of land unlessthe subdivision has been approved by asubdivision
authority.”” Under this provision, a conservation easement that might have the effect of
subdividing a parcel would need subdivision approval. However the conservation easement
provisions of the EPEA gtate that when a conservation easement is presented to the Registrar of
Land Titles, the “ Registrar shall endorse amemorandum of the agreement on the certificate of
title to the land that is the subject of the agreement.””® This provision appears to override the
subdivision requirements of the MGA.

Nevertheless, it is not beyond imagination that the Registrar of Land Titles, if faced with a
conservation easement that gave substantia control to the grantee, might refuse to register it on
the ground that it subdivides the property and ask a court for direction in the face of apparently
conflicting legislation.” The author is of the view that the direct requirement to register in the
EPEAinall likelihood overridesthe noted MGA provisions, but it is ot possibleto predict how
any particular judge might see the situation.

Accordingly, municipalities should consider whether a conservation easement has the effect
of subdividing property and if it does, ensure that any legidative requirements are met. In
Alberta, even disregarding the EPEA’ s directive to register conservation easements, it is highly
unlikely that the Registrar woul d consider not registering aconservation easement on the ground
that it would likely subdividethe parcdl. Thisisbecause* asamatter of practice, registrarsof title
treat an instrument that creates an interest in part of a parcel as a subdivision only where the
granting instrument confers unto the grantee an exclusive right of use and enjoyment.”® The
author is not aware of any conservation easements that confer such control. Nevertheless, legal
due diligence requires consideration of the subdivision issue.

D. MODIFICATION AND TERMINATION OF CONSERVATION EASEMENTS

Land use planning, subdivision, and development legidation usually set out how, if ever,
dedications or other land use restrictions may be modified or terminated. For example, the MGA
gives municipalities the right to alter the use of environmental reserve following a publicly
advertised meeting.® The British Columbial.ocal Government Act contains provisionsenabling
municipalities, subject to certain process requirements, to exchange parkland required in the
context of a subdivision for other suitable land, or, to sell part of the parkland and deposit the

i MGA, supra note 23, s. 652(1).

. EPEA, supranote 9, s. 23(3).

o Land Titles Act, supra note 7, s. 185, enables the Registrar to refer questions to a judge when the
Registrar is uncertain how to proceed.

g Frederick A. Laux, Planning Law and Practicein Alberta, 3d ed., loosel eaf (Edmonton: Juriliber, 2002)
at para. 11.4(6).

8 MGA, supra note 23, s. 676(1).
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proceedsin aparkland acquisition fund. In either case, the land exchanged or sold isfreed from
the parkland designation.®? Other provinces' legislation would reveal more examples.

Legidative provisions regarding modification and termination of conservation easements
typicaly fall under legidation other than municipa land use planning, subdivision, and
development provisions. These provisions may differ significantly from the modification or
termination provisionsrelating to standard dedications or other land userestrictionsgiveninthe
context of asubdivision. For example, in Alberta, the EPEA states that a conservation easement
may be amended or terminated by written agreement of the grantor and grantee. It may be
modified or terminated by the Minister of Environment in the public interest.® The British
Columbia Land Title Act states that a conservation covenant may be modified by written
agreement between the grantee and grantor and that they may be unilaterally cancelled by the
covenant holder.® Aswell, under the Property Law Act, “aperson interested in land” may, for
the reasons set out in the legidation, apply to the court for an order to modify or cancel a
covenant under s. 219 of the Land Title Act.®

Thus, the fate of conservation easements may be different from the fate of standard
extractionsand may be out of the control of the municipaity. Municipdities should consider the
ramifications of thiswhen they contemplate using conservation easementsinstead of authorities
specifically authorized in subdivision provisions.

E. HOLDER OF A CONSERVATION EASEMENT

A conservation easement may be granted to or held by whom or whatever is determined by
the authorizing legidation. For example, as mentioned earlier, in Alberta, a conservation
easement may be held by a “qualified organization” meaning the provincia government, a
provincia government agency, alocal authority including a municipality, or abody corporate
that is a registered charity under the Income Tax Act that is congtituted to hold conservation
property interestsand meetsother conditions set out inthelegidation. Giventhearray of entities
that may hold a conservation easement, a municipality might consider whether its policy
objectives or interests can be better met by some entity other than the municipality holding the
interest. For example, a municipality may be satisfied if a land trust such as the Nature
Conservancy holds a conservation easement that is negotiated in the context of a subdivision
application. Then, the Nature Conservancy and not the municipality would have the
responsibility to monitor and enforce the agreement, which could save the municipality money
and free up person-power.2® As well, as mentioned earlier, a conservation easement may be
modified or terminated by written agreement of the partiesregistered ontitle. Thismeansthat if

8 Local Government Act, R.S.B.C. 1996, c. 323, s. 305.2, as rep. by Community Charter Transitional
Provisions, Consequential Amendments and Other Amendments Act, 2003, S.B.C. 2003, c. 52, s. 249.

8 EPEA, supra note 9, s. 22(7).

8 Supranote 9, s. 219(9).

& Property Law Act, R.S.B.C. 1996, c. 377, s. 35.

& Note that the EPEA, supra note 9, s. 22(3), enables the grantor to designate a qualified organization
other than the granteeto act asan additional enforcer, sothat the designated qualified organization alone
enforces or the designated qualified organization and the grantee enforce the agreement. Thus, with the
blessing and designation by the grantor, an Alberta municipality could have a hand in enforcing even
if it is not the grantee.
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the municipality isthe holder of aconservation easement, it may terminateit by agreement with
the original grantor or a successor intitle. So, for example, if afuture council wishesto undo a
conservation easement it might beableto do so. Thispotential might be unpaatableto thepublic
or persons interested in a particular subdivision or other process where a municipdity is
considering holding a conservation easement. A way to avoid this is to negotiate for some
qualifying organization, other than the municipality, to hold a conservation easement.

V1. TRANSFER OF DEVELOPMENT CREDIT PROGRAMSAND
CONSERVATION EASEMENTSAND SIMILAR INSTRUMENTS

A. ABOUT MUNICIPAL TRANSFER OF DEVELOPMENT CREDIT PROGRAMS

Althoughitisonly possibleto provide ascant description of such programsinthisarticle, the
author wishesto point out the potential for using conservation easementsand similar instruments
in the context of a municipa transfer of development credit (TDC) program. The author has
discussed TDC potentia in Alberta at length elsewhere.®

TDC programs provide amethod of preserving rural landscape or urban areas by permitting
the transfer of development potentia from one areaand conferring it on another. The owner of
the restricted parcel receives development potentia credit, which may be sold and used by a
purchaser to increase development potential on another parcel more suitable for development,
all inaccordancewith the TDC program. Unliketraditional zoning, TDC programsaredesigned
to enable compensation for a landowner for the loss of development potentia to carry out
municipal preservation policies. The concept has been hailed as an “innovative way to
accommodate both preservation interests and devel opment interests.”

A typical TDC program involves transferring development potential from one parcel of land to another parcel
of landinaccordancewith municipa plans, policiesand by-laws. “ Development potential” meansthedifference
between existing land use and potentia land use as allowed by and set out in applicablelocal land use by-laws
and municipa plans. The parcel from which development potential is transferred is the “sending parcel.” The
parcel that receivesthe devel opment potential isthe“ receiving parcel.” For example, if aland use by-law adlows
one single family residence per titled parcel in agiven land use zone, a TDC program could give alandowner
who holdsfour undevel opedtitled parcel sin the zonefour devel opment credits. Thelandowner may transfer the
creditsfor value. Appropriate legal instruments secure restrictions on development in the sending parcel, such
as conservation easements or restrictive covenants.

IntheU.S., where TDC and [transfer of development rights] programsarecommon, thetransfer normally isdone
in one of two ways. Thefirst is on amarket model. Here the holder of credits sells them to awilling purchaser
at whatever pricethe market will bear. The municipality isnot involved in the transaction. The secondisamore
regulated model. Herethe holder of creditstransfersthemto abroker who arrangesfor ultimate sale. The broker
could bethe municipality or someother entity approved by the municipality. On either model, the purchaser can

&7 This portion of the article is based on Arlene J. Kwasniak, “ The Potential for Municipal Transfer of
Development Credits Programs in Canada’ (2004) 15 J. Envtl. L & Prac. 47 [Kwasniak, “Credit
Programs’].

& Tom Daniels & Deborah Bowers, Holding Our Ground: Protecting America’s Farms and Farmland
(Washington, D.C.: Island Press, 1997) at 171.
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usethecreditsin areceiving zone, identified in municipal plansand by-laws, subject to any required change of
zoning, and subdivision and development processes. On either model, appropriate legal instruments secure
development restrictions on sending paroelsf?’g

Although the MGA does not expressly authorize TDC programs, in the author’s view, a
properly constructed TDC programiswithin municipal authority.® Assuming thisto bethecase,
thereisanimportant rolefor conservation easementsand similar instrumentsina TDC program,
at least in Alberta.

B. A ROLE FOR CONSERVATION EASEMENTSAND SIMILAR
INSTRUMENTSAND LIMITATIONS

Conservation easements should meet some needs of a TDC program to secure devel opment
restrictions on sending parcels. Provided that |egidation authorizing conservation easementsin
aprovinceenablesmunicipalitiesto hold them, amunicipality could use conservation easements
as part of aTDC program to secure development restrictions on sending parcels.

Although conservation easements might be appropriate to secure development limitationson
sending parcels, in some situationsthey may not be suitable. A main reason concernslimitations
on the purposes for conservation easements. In Alberta, conservation easements may only be
granted for the pecific purposes set out in that authorizing legid ation, which were set out earlier
inthisarticle. Recal that under the EPEA, conservation easementswere meant to protect natural
landscapes and their components and not human created landscapes such as agricultura or
heritage areas. However, where it is not appropriate to use a conservation easement to secure
development restrictions, it may be possible to use other legal instruments. One possibility isa
restrictive covenant discussed in Part |1 of thisarticle. The municipdity, however, must be sure
that the common law conditions for a vaid regtrictive covenant have been met. Another is a
condition or covenant under the Historical Resources Act.” Most Canadian provinces have
comparable legidation® and definitions of historic or heritage resources typically are fairly

8 Kwasniak, “Credit Programs,” supra note 87 at 50.

% The argument for this conclusion is set out in ibid.

o R.S.A. 2000, c. H-9.

92 Starting from thewest, the Local Gover nment Act, supra note 82, s. 966, authorizesalocal government,
by bylaw, to enter into a heritage revitalization agreement with the owner of heritage property. The
Alberta Historical Resources Act, ibid., s. 29, authorizes a landowner to enter into a “condition or
covenant” withamunicipality relating to the preservation or restoration of any land or building. Sections
26-27 also contain provisions for amunicipality to adesignate historical resources. The Saskatchewan
Heritage Property Act, S.S. 1979-80, c. H-2.2, ss. 3, 28(f), 59, authorizes alandowner to enter into an
“easement or covenant” with amunicipality relating to the protection of “ heritage property.” Sections
2(k.2) and 11(1)(a) also provide for municipal council’s designation of Municipal Heritage Property.
Manitoba sTheHeritage ResourcesAct, C.C.S.M., c. H39.1, s. 21, enablesownersto enter into heritage
agreementswith municipalities. TheOntario Heritage Act, R.S.0. 1990, c. O.18, s. 10(1)(b), authorizes
a landowner to enter into “agreements, covenants and easements’ with a municipaity for the
conservation, protection, and preservation of heritage of Ontario. The New Brunswick Historic Stes
Protection Act, R.S.N.B. 1973, c. H-6, s. 2.1(1), authorizes the minister responsible for administration
of the Act, or any other person if the easement or covenant is approved by the minister, to enter into an
easement or covenant with respect to a historic site with the owner of the land on which the site is
located. The Nova Scotia Heritage Property Act, R.S.N.S. 1989, c. 199, s. 20, authorizes a municipal
council to enter into an agreement with the owner of “municipal heritage property” in a municipality
regarding theuse, preservation, or protection of the property. The Prince Edward | sland Heritage Places
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broad. For example, the Alberta Historical Resources Act defines“ historic resource” toinclude
a“work of nature or of humansthat is primarily of valuefor its palaeontol ogical, archaeologicd,
prehistoric, historic, cultural, natural, scientific or esthetic interest including, but not limited to,
a palaeontological, archaeological, prehistoric, historic or natural site, structure or object.”®
Section 29 enablesthe Minister (currently Tourism, Parks, Recreation, and Culture), the council
of a municipality, the Alberta Historical Resources Foundation, or a historical organization
approved by the Minister, to enter into a*“condition or covenant” with alandowner to protect a
historica resource. Once registered at the Land Titles Office, the agreement runs with the land
notwithstanding the absence of a dominant tenement.*

VII. CONCLUSION

Conservation easements can play avitd rolein the protection of, as L eopold would say “wild
things.” % Without them, many natural landscapes would have given way to glass, concrete, and
stone. With them, natural systems and the living beings that are part of them can more easily
continue to be part of the Canadian landscape. This article has explored the values of
conservation easements, pointed out shortcomings and limitations, and has provided cautions
regarding their use. The article paid particular emphasisto the use of conservation easements by
municipdities. Conservetion easements are not perfect tools to enable landowners and
governmentsto realize and maintai n conservation objectives, but they dowithout doubt facilitate
the realization and maintenance of many such objectives.

Protection Act, R.S.P.E.I. 1988, c. H-3.1, s. 10(1), enables a conservation or heritage organization
approved by the Minister to enter into an agreement with the owner of property of heritage significance.
The Act does not define “conservation or heritage organization” and there is nothing specific in the
legislation that would preclude a municipality or municipal agency from constituting such an
organization. Aswell, s. 10(1) of the Act states that ss. 11(3)-(7) of the Museum Act, R.S.P.E.l. 1988,
c. M-14, appliesto such an agreement. Section 11(6) of the Museum Act enabl es such an agreement to
be assigned to a body corporate with similar objects.

o Historical Resources Act, ibid., s. 1(€).

ot Ibid, s. 29.

o Leopold, supra note 2.



