TORTS-MEASURE OF DAMAGES-INCOME TAX
DEDUCTIBLE FROM COMPENSATORY PAYMENTSJUDGMENT TAXABLE-TAXATION PRACTICB-INCOME

AND CAPITAL
In British Trtmsport Commissionv. Gourk,' the House of Lordsoverruled Billinghtlfflv. Hughes' and held contrary to nearly all previouslyaiatsing authority' that in assessingdamages for loss of income the defendant's
damagesmay be mitigated in accordance with the rues which the plainliff
would normally have to pay on his income. The cue raises aoather point
whichthe House does not decide: are the compensatorypaymentsmadero the
plaintiff tazable?
The plaintiff in the present case was a consultingengineerand the injuries
receiveddisabledhim from carrying on in is normal professionalcapacity. The
claim for loss of income embracedboth actual and prospectivelossesand the
House of Lords allowed the amount of tu payable to beconsidered
withregard to both branches of the claim. The importance of the decisionis clear
in the light of the reduction made in the caseitself; the damageswere reduced
by allowanceof the wcation from £37,720to £6,695, a decreaseof more than
£31,000.
Their Lord.shipstreated the case as an appeal from Billinghtlfflv. HugMs.
In the case,the Court of Appeal followedFttirholmev. Firthtmd BrownLtd.4
and held that tues werenot taken into considerationbecausethey were "matter
completelycoUaceraland merely "res intn ,,liosdCtd"G. In reachingthis con•
dusion the Court of Appeal relied on three grounds:
(a) The incidtnct and and eztent orch, tu werematttt1 between!beCrowaaaddie Pllinaff,
they_, of no concernto the Deftndant.
(b) The alQllllt of tbt CU•PIYtr ia hiato do u lie pleua. 'l1at cu ia DOC lmed on dt, IIIOllt)'
ncei,ed bucia p,nonal.
(c) Th, wrot11-doershould not bt p,rmitttd co btneficb, ftffilt of mt
fiuncial

p!aimifr,

oblipaom.

The House of Lords howeverstaced that to treat the aistence of inclOmetax
u a "ra inter alios aaos•• and therefore, too remote, is out of touch with
reality. In his opinion (concurred in by Lords Radcliffe and Somerville)
Lord Goddard
states (at p. 206):
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The problan of mitigation of damagesby taking the tuation into account bu
beenconsideredin three repomc:IOntario ca.sea',
all of which followed the
previousEnglish authoritea and disallowed considerationof the taxarion as
beingrts intn 11lios
11ct11.
The forceful judgment of the House of Lords in the
presentcasecasts grave doubts upon the Canadian decisionsand it is submitted
that the logical decisionof the House of Lordswill be followedin Canadian
jurisdicannl,
The principles of rts inter "1ios""" and unwillingnessto benefit the
of tax deduction howeverbut
wrongdoerhave not been restricted to proble1D5
have been applied in many English cases with reference to mitigation of
damagesin general'. It remains to be seen what effect the decisionwill have
on other casesinvolvingconsiderationof damages. This writer does not intend
ro deal with the whole problem of remotenessof damage but it is submitted
rhat decisionunder considerationwill assist in the restriction of the use of
such vague expressionsas ,~s inter "1iosdcla in the assessmentof damages
generally. It would appear that the test for ascertaining damages can be
restrictedto compensationwith the limitation of remoteness.
The Gourle, case also raises a problem whichmust be solved before the
decisioncan be made of any general application. In answering the question
of damagespaid for personal injuries under the heading of loss of income.
wouldnot themselvesbe taxed. If they would be subject to tax then the plainriff would only be compensatedby a full payment from whichtaxes could be
deducted. In the present case, as in Billinghdmv. Hugbts, counselagreedthat
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the sum would not bc tauble and the House madeno authoritative pronoun«·
ment on the point." There is no reported case of auasment for Income Tax
of damagespaid for penonal injuries under the heading of Joa of income.
This however is a gratuity on the part of the Income Tax Department in that
the department has made it a policy not to useu cues on penonal injury
damage payments. It would appear that the Defendant is not entitled to
to allege past inactivity on the part of the Income Tax Departmentif the
plaintiff is legally liable to taxation. 10
The general rule as to whether or not compensatory paymentsue income
in frequently stated in the terms of Lord Cyde in Burmd S.S. Co. Ltd v.
C.1.R.uwhtre he states that in order to ascertainwhether the damagepayment
is income or capital it is necessary to determine what deficiency the payment
was intended to make up, a "hole'' in capita~ or a "hole" in income. As wu
stated in lncomt T 4,c C11se
No. 6: 11
Thus if dam .. u wett ewarded •• rompen11rion for rh, de.irurrinn of propercy, it HftlN co
foll- that such damaae Wlft en OCClll'fflCf of• Capiral Nahlrt. If, on IN other band.daou,h
awerded in a lump ,um, they were given u compensation for 1- of emplo,mait, u die right
lost wu - to mcome, r.h, compenacrion, though in a lump sum, "'u an e«11ral of an

'°

incomenarure.

At first glance it would appear, therdore, that the payments received as
compensation for loss of earnings actual and prospective are income payments
and would be taxable undtt the lncomr Tax Act" which purports to levy a
rax on income from all sources.
The general rule, however, is not alwavs easy to apply. It is frequently
difficult to determine whether the payment was made in order to make up a
deficiency in capital or income. This is particularly so when the payments arc
allegedly made for loss of income. In Van Dm Bagn•s v. Clarie'.. Lord
Macmillan in adopting the reaoning of Lord Buckmaster in Gltnboig Union
Firtclayv. l.R.C.':.stares, "But even if a payment is measured by annual receipts,
n is not necessarily itself an item of income •.. 'There is no relation between
,he measure that is used for the purpose of calculating a particular result and
the quality of the figure that is arrived at by means of the tat' " The issue is
perhaps more clearly pointed out in the judgment of Dixon and Evat JJ.in the
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11 R.S.C., 19'2, c. 141.
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High Court of Australiain CommissioMTof Tats v. Phillips,10 where they
srate:
1t is uue WI lO INat a ,um of lllOMY U ._
becaueU ii -puced Cir IIIINl1lffll by
referenus 10of loa of funira income ii c errontoU5mechocl
of reuoning •..• It i• erront0\11
hecau•, for e11amplt,th, ri(dlt ro fublff income may be an UNC ol • capical natureand die
,um meuuttd bvnfuence ro the loaaof mefuture incomemavbe a capital pavmm1 co replace
rut ri1ht.

The problem in auch cases is therefore one of ucertaining whether payment
is one to replace the income lost or whether it is paid u compensation for the
lossof the right ro cam income or, or for the loss of the source itself.
In Rtnfrtw Town Council v. I.R.C.i: Lord Clyde suggesu that where
damagesaft awardedin a personalinjury cue for the loss of income it is a
question of circumstances whether these are capital or income rtctipts. If a
man is permanently disabled the damages would appear to bea capital increment
but if he is only temporarily disabled and loses professional income it would
appear that the damagesare revenue.'h
In Canadathe policyof the Income Tax authorities has been not to tax
damages for personal injuries. However questions involving damages for
wrongful dismissal, and those involving damages for loss of income arising
from personal injury are, to a large extent, analagous. 19 In the case of Du
C,os v. Ry11lf"where an awardwas paid in settlement of the taxpayer's claim
for wrongful dismissal it was held that the payment was one of capita~ it being
a payment to compensate for me loss of me source of income, which had
disappeared.
1
In Htnlty v. Murr117=
the English Court of Appeal held that the sum of
£2,000 paid a director of a company in consideration of his retirement from
office, was held not taxable income as it wu made for the abrogation of the
source of employment: the employee had surrendered his right to receive
remuneration. In that case Jenkins L.J.stated:

•.. the queation in t1ch cue is whetbu, on the feces of chr Cite, the lump sum pud is in the
nawrt of ranuner11ion or profiu in respect of the office,or is in dlr nature of a paid in
cOlllidtrarionot tht tutmldtt bv rhe recipitnr of bis rip1 in rnpea of rhe office.

This reasoning has been followed in Canada in three recent decisions of the
Tax Appeal Board: Millm11nv. M.N.R/=,Brown v, M.N.R. , ,md No. 261 v.
(1936), ,s C.L.R. 144, ar p. IS6. See abo I.R.C. "· B.ll•fllmt (1924), I T.C. 595 whtrt
payi:nm1of inma1 • dam1111wa held n0110 be in11rn1a ,uch, hue mtrelv "•tiln•liona"
andinlltrtHin IWM only. ~ sudt is wu held IO be a capical payment and not a-&le
undff the English tu.ing 1t1cue. See al10,Simp,on "· Markt (1929), 14 T.C. 580 which
held that mmen on Gtnnan repararion paymenu wu only a snt1bod of calculatins damagn
and not cuebl,.
1 : (1934), 19 T.C. JJ, at p. 19.
II Thia Int b appnmd in C.E.D, (Znd ed., 1954), "1, 10, alp, %74.
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M.N.R.... In summary:it wouldseemthereforetbat wherea paymentiamade
to pay in full an amount of wageswhichare to be paid under the terms of a
C10Dcracr., or wherethe paymentia to replacea ,pecilic IUDl whichbaa beenIo.r
due to an inability eam income over a specific period,then chest,ums are
in the ncipent', incame.
income,having beenmadeto makeup a defi.cieacy
Howeverwherethere is a permanentloss of a right to earn or of a 10urceof
income,or of the ability to earn, this is a loss of capital andpaymentsin
compensationof such, though measuredin cennaof '"mcome'
ue in factmaking
up a deficiencyin capital.
Applyingtheseconclusionsto the Gourley cue, it is submitted
thatdamasa
for actual loss of wages, those specialdamaga,wouldbe tuahle. Thea
damagesare basedon the exactamount of incometbat the injwed party would
have earned over that period. They are fteeived u a "quid pro quo" for the
incomelost or as Lord Macmillan stated in Va Dtn Bagh v. CLn/c:u
II dit IJIIP!iclna-• mer,ly n«mng in ant 111m down die agrepte
of profit whJcladie,
would
have received aver• aeriesof )'tan the lump 111malisht• repnltd a of die
aaNre a mt inpediena of whichit wu coms,oted.

omerwue

In such cases therefore, where the damages themselvesare wrable, the tax
positionof the plaintiff abould not be talceninto consideration,for unless the
full amount is paid, the plaintiff will not be "placedin the same finincial
position,so far as can be doen by an award of money,""
In the case of general damages awarded for loss of prospectiveearnings,
damagesare not paid as a direct substitute for the plaintifrs futureearnings.
Ju LordGoddard states, at ·p. 208 of the Gourl~1case:
I do DOCdalq chat 'rncilutio in mtepum'hu any applancmIO ....i clamqea.The JIWII•
dlf ncat'la campcuaDDD
and DOI: nacicuion.

These earnings are unpredictable. It is payment assessedlargely on the basis
of what the plaintiff would likely earn but it is an indefiniteswn, whichshall
go to compensate,for once and for all, the permanent loss the plaintiff has
suffered in hisabilityand capacityto eam money." This sum is thereforenot
taxable (for the above reasons) and it is submitted that for the reuom stated
by the House of Lords in the Gourlty case tu positionof the plaintiff should
be talceninto considerationin mitigationof generaldamagesfor lossof income.11

-H. M. Beaumont,
Third Y ,.., Liw.
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