PROBLEMS IN COMPANY LAW

A SYMPOSIUM
The Pansl: D. ]. Suxsanraur, R. G, Bracx, R. B. Lovs, W. D. Dicxm

1. What considerations determine whether or not a company should be
incorporated?

When this problem is being discussed the following questions should be
answered: who are the individuals involved, what is their present relationship,
what are their ages, how many are there and what type of business is to be
carried on?

People in business tend to fail to realize that a company can carry on
business through a limited partnership. In spedial situations this type of
organization is satisfactory and it should not be overlooked as it provides
for limited liability insofar as the special partner is concerned. It should be
noted however, that such a business form would have no status outside Alberta.

It may be your opinion that the present relationship between the owners
of a business is such that a detailed form of agreement is necessaty. In the
case of many father and son businesses it will be found that the parties find
difficulty in formulatng a clear agreement which adequately protects the
rights and privileges of all concerned. The corporate form of business, with
its rights of ownership being represented by shares, is an excellent way to
carry on such a business and prevent many prospective disagreements.

The most important aspect and main advantage of incorporation is limited
liability. A member of a company cannot be compelled to contribute in excess
of the amount remaining unpaid on his shares. It is not correct to say that
the company has limited liability, its liability is akin to that of any other legal
entity, the full extent of its physical resources. The true significance of
limited liability was revealed in Saloman v. Saloman' when the major share-
holder succeeded in protecting much of his invesnnent through the issue of
debentures. As Lord Watson stated in that case, “a creditor who will not take
the trouble to use the means which the statute provides for enabling him to
protect himself, must bear the consequences of his own negligence.” This
apparent advantage over unwary creditors must be explained to the principal
shareholder. Many institutions will requite a pledge or hypothecation of any
securities held by the principal sharcholder and a postponement of his claims
to that of the insdtution.

The ability to finance is an important feature of the corporation. There
are a great many forms of “ownership” available and this is as great an ad-
vantage to the small business as it is to the large. A greac many different
interests can be accommodated: those who seek a prior claim, convertibility, pre-
ference, features of redemption, security can all be accomodated in some form
ot other.
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A full appreciation of your client’s position can resulr n your adviswy:
him to choose a form of organization which will be most advantagepus with re-
gard to income and succession duty tax. If we compare a single proprietor-
ship with a corporation, and the profits are left in the business then we will
see that money is saved by using the corporate form once the wncome excecds
$8,000.00 per year. The governing considerations depend upun the situation
of the individual client but income tax and succession duty must be conside:cd
in determining the relative advantage of the different forms of business.

2. What considerations determine whether a company should be incorporated
as a Dominion or Alberta Company?

The main consideration is, where does the proposed company intend to
carry on business?

The provinces are given power to create companies “with provincial objects
under section 92 of the BN.A. Act. Also, under 3.9(2) of the Alberta
Companies Act a company is given capacity to accept powers to effect its
cbjects outside the province. It is necessary to consider the other places where
your company might carry on business and then to examine the statutes of those
jurisdictions to see if an Alberta company could carry out business in those
jurisdictions. One must look for a provision similar to our 5.140:

Subject to the provisions of this Act and the laws of the Province, & foreign company register-
ed under this Act and not otherwise empowered to do 80 may within the province carry on
business in accordance with its certificate of registration, and for that purpose exercise the
powers contained in its charter and regulations,

The Acts of the Provinces of British Columbia, Saskatchewan and Manitoba
contain what appears to be an adequate provision. Ontario and Quebec are
not so explicite in their company provisions and Nova Scotia, Prince Edward
Island and New Brunswick do not have comparable sections to our 5.140.

The jurisdictional problem does not confront a Dominion company. Pro-
vincial legislation cannot destroy the status of a Dominion company. The
provinces cannot pass legislation which is prohibitive with respect to Dominion
companies. Moreover Dominion companies may be in a more {avourable posi-
tion if recognition by a foreign jurisdiction is desired. It is interesting to note
that Dominion Letters Patent authorize the company to carry on business
throughout Canada and elsewhere.

The jurisdictional problem may determine the form of company. General:
ly speaking, if the company is to do business throughout Canada, a Dominion
company is preferable. The problem of carrying on business in foreign count-
ries is usually solved by setting up a wholly owned subsidiary in the foreign
jurisdiction.

Another factor is cost. As tariffs covering fees generally vary with author-
ized capital it is necessary to have particulars of the capital before an accurate
estimate can be made. The fees in some provinces vary according to the
capital investment in the particular provinces. If we cake an Alberta companv
with minimum auchorized capital and register or license it in all the provinces
the approximate cost would be $400, while it would cost approximately $60¢C
to incorporate a Dominion company and put it in a position to carrv on busi-
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the western provinces would cost about $205, while a Dominion company in
the same position would cost about $400.

A third consideration is the cbjects of the proposed company. In the
Alberta Act there is no restriction or fimitation dealing with object clauses.
There is a limitation on Dominion companies: the Secretary of State is
responsible for an examination of the objects clauses, and the government

order-in-council states;

Mmm:tmmdmhmohﬂhmfmdwmmad

There are other minor considerations which may determine which form of
company to choose. For example, a promoter may not desire a Dominion
Company since the Dominion Companies Act states that a director shall not
speculate for his own personal account, directly or indirectly, in the shates or
securities of the company. There is no similar provision in our Act. One
should become familiar with all the details concerning the purposes and cbjects
of the company and then consider the differences in the Acts.

3. What considerations determine the choice of a company’s name?

Generally speaking the name of a company should be descriptive of its
cbjects or business with the exception that if a company is formed solely for

investment or holding purposes it may contain the surname of a principal
shareholder.

S.12(1) of the Act sets out some prohibitions. A company is not to be
registered with (a) an identical name to that of another company even if its
purpose be entirely different and its place of operations in a different part of
the world; (b) a name which in the opinion of the Registrar is calculated to
deceive, even if the name is that of a person who is to be a shareholder in the
company; (c) names restricted by the practice of the Registrar. A descriptive
word cannot be claimed as a monopoly and instances here are, “Western’
“Plains,” and “Prairie”.

The Registrar has set down certain general principles: (a) the name must
not be misleading, (b) a name cannot be allowed which suggests a connection
with the Crown, a member of the Royal Family, or with a department of
government; (c) names such as “Imperial”, "Commonwealth”, “National”,
“International”, "Co-Operative”, and Society are generally not aliowed; (d)
names such as “Bank”, “Banking”, and “Trust” are not generally allowed and
if it is the name of a shareholder he must be a major shareholder or director,
(¢) If a proposed name is a registered trade mark the consent of the owner
of the trade mark should be produced.

The question has been raised as to whether a company can carry on business
under a trade name without in any way publicizing the fact thae the business
is owned by a limited company. It would appear that 5.77(1) (¢) answers
that question in the negative. It may be that individuals signing on behalf of
such a business may be prepared to accept unlimited liability or may have an

indemnity which they consider sufficient.
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4 Doec the doctrine of ultra vires sevve a useful purpose 10-day?

The courts have attributed to the term “ultra vires” as applied to companies.
a variety of meanings. and have used it to describe the following:

{a) ac of a2 corporate officer who has engaged in transacnions outside the scope of hi
suthoriy e.g. borrowing by a director when only the Hoard of Directors has authoriny
under the Articles

(b) illegal transactions, e.g. when & company buys its own shares.
(c) transactions beyond the powers conferred on the company by the stetute under which

it was incorporated or by us memorandum; ¢.g. & company empowered to own and oper-
ate a bakery engeges in minmg uranium,

Since the legal consequences flowing from each of these activities are not the
same. to describe all of them by the same term serves only to confuse and mis-
lead. “Ultra vires” ought properly be used to describe only transactions in
the third category.

1f we examine briefly the history of the doctrine we will see the reason for
its tormulation. It was held by Lord Coke in Sutton’s Hospital Case® that
corporations which were created by the grant of a charter from the king had
all the powers of a natural person. The King could not withold any powers
although he might sec out the obiects the company was to pursue and if the
companv abused its powers proceedings by wav of scire facias could be taken to
forfeit the companv's charter. The doctrine of ultra vires did nor apply to
these common law corporations however, and the contracts entered into by
them were valid.”

The railway boom which England experienced in the nineteenth century
gave rise to the incorporation of many companies by special act of Parliament.
It was to these companies which owed their existence entirely to the incorporat-
ing statute, that the doctrine of uitra vires was first applied. The courts heid
that they, unlike the common law corporations, had only the powers expressly
or impliedly granted to them by the sovereign Patliament, and all other activ.-
ties were forbidden.’ Similarly, companies formed by the registration of 2
memorandum of Asscciation and Articles of Association under the company acts
are held to have power to do only thase things set out in their Memorandum.

A transaction entered into by a company outside the objects of its men:-
orandum. and hence beyond the powers conferred upon it by the iegislature.
was not voidable only, but wholly void and of no legal effect. Since it could
not be authorized it could not be ratified or confirmed, even if all the share-
holders were in favour of the transaction. The object of the doctrine was
held bv the House of lords in Ashbury Railway Carriage and Iron Co. v.
Riche* to be two-fold: (1) the protection of sharchoiders, and (2} the pro-
tection of creditors. Persons who might be willing to invest 1n a textile comp-
any may be unwilling to put their money into a mining enterprise. And a
lender who might be pleased to extend credit to a company engaged in the
manufacture of automobiles might be loathe to see its assets dissipated ir
o1l exploration activities.

2{1613), 10 Co. Rep. 1 &

:ch‘r‘onm Wenlock v. River Dee Co. (1887). 36 Ch.D. 674, et 68

°.(°l'8751. LR.7HI1. 632
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Although the doctrine may have had some beneficial effect initially, it soon
proved to be something of a mixed blessing for the groups it was intended to
protect. Business activities being dynamic rather than static, many businesses
developed profitable lines never contemplated at the time of incorporation.
If the new activity could be regarded as reasonably incidental to the comp-
any'’s expressly authorized objects, the doctrine did not operate. Alteration of
the company’s objects clause was permitted under the statute, generally speak-
ing, only to facilitate the attainment of the company’s main purpose rather
than to enable it to enter some entirely new field of business. You note the
provisions of section 38 of the Alberta Companies Act in this respect. The
“ultra vites” doctrine also operated to the great disadvantage of credicors
who, having advanced money on an ultra vires borrowing, were precluded from
suing on the contract.

To citcumvent the effect of the doctrine incorporators no longer set out
shortly and in general terms the activities proposed to be carried out by the
company but instead, have formulated the practice of drafting long and ex-
tremely detailed objects clauses which permitted the company to engage in any
form of activity in which it might at some later date wish to engage. Al
though the undesirable consequences of the doctrine were largely overcome in
this way, the original purpose was rendered nugatory. In the words of Pro-
fessor Gower:®

. . . the whale object of the ultra vires docirine had been lorgely frustrsted. It has cemsed
to be an effective protection to anyone and hed become merely o wzap for the unwary third
party snd a nuissnce to the company itself.

In answer to the question posed it may be fairly said chat the doctrine serves
no useful purpose to-day. In support of this conclusion I should like to quote
from the Report of the Cohen Committee, which was appointed by the Presi-
dent of the Board of Trade in England to consider and report what major
amendments to the Companies Act of 1929 were desirable. In recommend-
ing the abolition of the doctrine, the report said in parr:

...th ine of ultre vires i il jon for the sharecholder and be
 pitfal for thid partes decling with the company.  For, cxample o a compeny which has
not taken the powers to carry on a taxicab service, nevertheless does 80, third persors who have
sold taxi<abs to the company or have been employed to drive them may have po legsl
right to recover payment from the company. We consider that, as now spplied to companies,
the ulera vires doctrine serves no positive purpose but is, on the other hand, a cause of un.
necessary prelixity and vexation,

S. Should the objects and powers of the Company be set out in considerable

detail or set out shortly in general terms?

The clause containing the objects of the company is one of the most
important parts of the memorandum of association. Objects should state with
as much clarity as possible the trades, businesses or fields of industry which
the company is formed to carry on. It is advisable to use broad general rerms in
a short form rather than long and detailed clauses. If the incorporators of
the company desire a wide range of activities, necessitating a number of objects
clauses then there should be an interpretation clause excluding the operation of
the eiusdem generis rule.

‘Gower, Modetn Company Law, pp. 86.7
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Once the objects have been stated the company nas conrenca upon it ail
powers reasonably requisite to the attainment of these objects. Section 19 of
the Companies Act states that a company shall bave the powers therein set
out for the purpose of carrying out the objects of the company unless the
power is expresslv excluded. Powers should not be confused with objects. Ar
object is the trade, business or industry which the company intends to carry on
A power is simply the right and authority to attain the objects.

The confusion between cbjects and powers has resulted in the memorandum
containing what are interpreted by the courts as objects clauses which at the
time of incorporation were intended to be power clauses only. There has alsc
developed a body of law to the effect that a stated putpose in a memorandun:
is presumed to be the trade or business of the company. As we are all awarc if 3
venture of a company is its trade or business then it will be taxed on the gain
derived therefrom. The confusion between power and purpose has long heen

recognized:
There has grown up a perniious practice of muzmnu memorands of sssociation which,
under the cause relating to objects. mwn pas h atter pnngnph not specifying or
delimiting the proposed wade or purpose, ms power with puUrpose and indicating

every class of sct which the corporation as powcr t0 do. ‘The practice is not one of recent

growth. J¢ bas now arrived at & point ot which the fact is chat the function of the

memorandum is taken to be not to specify, nor 1o disclose. but to bury beneach a mass of
words the real object or objects of the company with the intent that every conceivable form

of sctivity shall be found included somewhere in its terms. Such a memorandum. is not, 1

think, a compliance with the Act.

Some of you may have read the recent decision in McMahon and Burns .
M.N.R.' A company, carrying on the business of underwriters, had made a
private investment in one of its own securities and had recorded the same in a
private investment account which it kept. On the sale of the security a gain
was made and the gain was held to be income. The learned judge in the Ex-
chequer Court stated that the transaction, even though regarded as an inves:-
ment by the taxpayer, was part of the business of the company:

mnﬂ 'p::d\m nd u:l‘c of pipe-line debennuu aed a ptoht'me:fhxmm
It would be interesting to know what the court would have said if the chiects
clause of the company had simply stated that the company’s objects were 1o
“carry on the business of an underwriter, broker or dealet” and nothing more.

My own impression is that the taxpayer would have had a better chance of
success. It can be seen from the above that there is a presumption that the com.
pany's business 1s stated in its objects clause. The taxe consequences of this pre-
sumption may be costly. It must always be remembered that the Memorandum
of Association can be amended to include other objects and a new company
can be formed to carry on new ventures.

6. What is the nature of the restrictions on private companies and wheie
should they be placed, in the Memorandum or in the Articles?

A private company is defined by the Alberta Companies Act as a comp-
any which by its Memorandum or Articles:

1[1936] Ex. CR. 36¢
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(a) restricts ar prohibits the right to tranafer sny of its shates;
(b} limims the number of its members to fifty or les;
{c) prohibits any invitetion to the public to subscribe for any shares or debentures of the
company,
The latter two of these three elements pose no difficulty and are generally ef-
fected in language almost identical to that of the Act.

It is the first element which gives rise to difficulty. The restrictions or
prohibitions cover a wide field and vary from a brief provision prohibiting a
transfer of shares unless the same is approved by the directors to complicated
provisions granting to other shareholders what is, in effect, a pre-emptive righ:
to purchase shares offered for sale.

The provision placing approval in the hands of the directors is more suicable
for use in the incorporation of a subsidiary wheee simplicity of operation is
desired. Where a company is to be incorporated to carry on the business of
a single proprietorship or partnership, it would be more desirable to provide a
more complete machinery for transfer. This is particularly important in the
case of a partnership. By the very nature of the association a partner may find
it impractical to continue in business with his associates and in most instances
it is not desirable to preclude him from disposing of and realizing on his in-
vestment by an outright refusal of the Board of Directors of the company
10 register a transfer,

Here are some examples of clauses which might be used in the incorporation
of a private company to acquire a parcnership:

(1) Nolhnmbcmfmodw-pmonutnuhuhdduubuumdmws
is willing to same; provided that such & cransfer may be made to & non.
approved by the Bosrd of Directors.
(Z)wamdbydu&uddbmmfdlmgwomcffm

(s) o wensfer notice is given to the compeny specifying the details of the shares offered
unddufmnlmofthclhuniudamofduwmdcmm b

(b) unless otherwise determined by a special resolution of the shareholders the shares ase
then offered to the other shareholders pro reta oo cheir existing holdings.

{c} a time is ser for acceprance.
(d)tbepu:dmmgubucholdnndmmhwﬂhnmw chase by a further
which also sets forth whether the transferoe’s fair valu:u;nmz:y ovice

{e) if the tuufuon fait value is not accepted, the fuic value is determined by the
companv’s

(f)m&ufunhu-dcmmdmddu rchase , the
Snon chat pu price paid company ey

lg)dchccdurshnebdda:mmwmdthuhummmm
the Limited time, the proposing cransferor may transfer the shares to any person
at a price oot less than the sgreed fair value,

One of the main precautions in using such restrictions is that a qualified
auditor must be appointed by the shareholders of the company who will be
available to ascertain a fair value. In making such an appoimment, the
solicitor of the company should draw to the attention of the auditor the
nature of the restrictions and his duty in respect of them.

A solicitor should also consider the effect of death of a company share-
holder. The solicitor might consider whether or not an insurance scheme
should be established whereby there would be funds made available for the
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purchase of the deceased's shares thereby making monev available for e o2y
ment of succession dunes if that 1s a probicm.

The Alherta Companies Act provides that restrictions may be piaced eich. r
in the Memorandum or the Articles. The present trend in Alberra is t.: us.

the Articles, a trend I favour becausc:

1) the Acticles contam a more complete picrure of the basis on which the affar: ¢t the
company are *n he nur:

{5) thae, of any changes become desitable. it may be eftecred merely by special resolusior..

If, on the other hand, the restricuons are placed in the Memorandum, the
Companies Act does not have any clear method of amendment if we keep in
mind 5.35 of the Act which reads:
A company shall not alter the conditions contained in its Memorandum, except in the cases
and i the mode and to the extent for which express proviston is made in this Aci
1t is suggested the only possible way to effect such amendment would he by
special resolution of the shareholders approved by the Court as a reorganizaton
of share capital pursuant to 5.4 of the Ac:

7. Are the contents of Table A satisfactory for private and public comnaz:c.’

The answer is that Table A is not satisfactor;

There are nine sections in our Companies Act which use the words 1 »
authorized bv the Acrticles” or words to that eifect. Table A rakes advantac
of one complete section and part of another, leaving therefore, eight sections
of our Act which are not ucilized if Table A is used. Those sections are:

840 deslmg with alterstion of share capital.

841  dealing with increase, consolidation. convension and subdivaion of share capita..

5.64 which deals with the right to have & hranch register outssde the Province of Aiberta

8.75 which deals with the right to issue “'share warran:,”,

0.82(b) which permits the directors 10 issue shares as dvidends.

5.100(a) which gives the company right to issue bonds. debentures, debenrure stock  nute-
cbligations or fully paid preference shares upon conversior.

5.103 (1) which gives the company the right to sutharize payment of a cominission or %
sale of shares,

5.124 which allows a company the use of snother seal which mev have on its face the name
of the province, state or country where it is to be

The powers given bv ss. 40, 41, and 82 (b}, I would suggest are essenria.
in the Articles of both private and public companies. The powers given -
ss. 64 and 124 are only required where the company may do business outsid-
the province. The powers given by ss. 75 and 100(a) and 103(1) are mor.
applicable to public companies.

Without going into the question of whether the Articles are drafted for th
protection of management or shareholders it 1s suggested some consideraznn
should be given to the following:

1. The insertion of a clause which will permit the company to use wha: .
called a “round-robin” resolution. Such a clause provides that a resol:
tion signed by all directors shall have the same force and eftect as u: -
passed at a meeting of the directors.

2. Whether the Articles should follow Table A and include a provision fe.
ditector to hold a share in the company. This requirement i it :rwssect
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10.

1.

12.

the Articles, through 5.79. In certain private companies it may be dis-
advantageous from a tax point of view. There are situations where 1t is
desirable to have a person a director and yet not a shareholder.

The Notice required for a general meeting under Table A is 7 days. 1f
the company is a public company it may in the future have its shares
listed for trading on the American Stock Exchange, in which case the
seven days should be changed to ten.

By reason of Article 62, Table A, a director who has an interest 1 a
contract is not entitled to vote. By 5.60(a) (4) of the Act such a Director
is prohibited from voting unless the articles otherwise provide.

Article 61 in Table A requires a resolution for the use of a seal. It is
suggested that it is not advisable to have such a requirement.

Where the company is a public one it is suggested there should be some
provision for indemnifying officers and directors, particularly in the
case of a public company.

Article 58 provides a limit on the borrowing power of the cln'ecmrs. and it
is suggested this limit is too harsh for normal business activities.
Article 78 gives the company the right to declare a dividend, and it is
suggested that the Directors are in a better position to decide upon the
declaration of a dividend.

In the case of a public company it is desirable to have provision for the
appointment of committees and provisions for their operation.

Clause 17 of Table A deals with the fee to be chacged on the transfer of
shares. It is suggested that if the company is a public company and
its shares may be listed on the American Stock Exchange the clause
should be varied to give the Directors the right to decide if a fee should
be charged.

Article 91 provides that a copy of the Balance Sheet and Report of the
Directors be sent to all persons entitled to receive notice of general
meetings. It is submitted it should be left to the discretion of the
directors whether the company should go to the expense of mailing copies
to all shareholders.

Acticle 73 of Table A provides that the President be Chairman of the
Board of Directors. In public companies the position is often held by
another person, and this matter should be left in the discretion of the
directors.
In conclusion, if Table A is not to apply it should be so stated in the

first of the substituted articles. Moreover if Table A is used in whole or in
part it should be reproduced with any changes and a copy filed in the minute
book.

8. What _faclors thould be considered in determining the share capital of a

«ompany?

The amount of authorized capital is the first factor to be determined in

« righs of the nature and size of the undertaking, bearing in mind the ratio
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which 1t is desired To maintain between issued share capital an:  ns v shai
holders The incorporators must then ronsider:

:. Whether shares baving a nomira: or par vaiue or shat. + L~ -«
value are to be used in the first instance. In the usuai private comps v wirer»
oniv a nominal number of shares are issued to deline the respucuve e
of the participants, it is preferable to use par value shares. However ne
par value shares will be more useful if the venture 1s speculative and 1t is desire.
to place the companv in a position to be able ta 1ssue shares as fuliv paid ;-
the first instance at a iow pricc. This is more applicable to public comrar::
where it is desirable to create initial interest and permit the intetest 10 verp
pace with the hoped-for increase in the vaiue of the company’s assei:. Tire:.
would also appear to be a psvchological advantage in being abie rn asrer v,
par value shares for sale to the public ar a price of 81.00 per share rathn:
than shares having a par value of 10c at §1.00.

There are two further observations that should be made with regais 1 ..
par value shares. Firstlv. the Alberca Companies Acw as pattemnec on it
English Act. contains manv sections which atre not readilv applicabic o n.. oz
value shares. One particular exampie is 5.45 with respect to the form o n:n..i:v.
on reduction of capital. Secondiv you must make certain that the awnciz: o
the company are adapted 1o no par value shares. For example, with resp...
ro dividends. Article 81 of Tabie A staces:

Subject 10 the rights of persons, if anv, encitled to shares with special rights as to onuteni,

al! dividends shall be declared and pais according to e amouns pad on the shase..

The last phrase causes some difficulty where it is desired to pav equa! divid:n¢
on all shares regardless of the amount paid for the individual shares.

2. Another factor 1o be considered is the voting rights to be attached i ti-.
shares. In the case of a sole proprietorship there may not be any necessiev 1o,
the shares carrying different voting nghts. However, it incorporatior s e
pioyed as a means of fixing the vaiue of the incorporator’s estate for successt v
dutv purposes and the incorporator is to receive preferred shares wiri b
keneficiaries taking common then the preferred should possess vcung rirw.:
wneil redemption or cancellation.

In the cace of incorporation of a partnership it may be importan: : drer:
mine that the shares of each participant entitle him to elect a stated numrbe
of members to the Board of Directors.

Tt may be desired to employ the system of cumulative voting. This » .
method frequently empioved in the United States and is generaiiy empioved
the election of directors. Under this svstem a shareholder is ailowed tn o
a number of votes, related to the number or shares he holds and the numbe: « -
vacancies. He may cast the whole number of votes available to him fo: .-
person or he may distnbute them as he sees fic. Minority sharehoiders a-
given a better opportunity to secure representation under this system. Cumula-
tive voting has recently been recognized in Ontario, and provisions are to b
be found in the Corporations Act. 1955. S.114 (1} of our Act provide- *
non-cumulative voting. siviess otherwise orovided e



sider our clause 73 (2b) which deals with voting requirements where a companv
has different classes and series of shares.

3. The use of preferred shares will be considered in the following situations,

amongst others;

(a) where incorporation is desirable for succession duty purposes and to
insure continuity.

(b) where funds are to be advanced by others to an incorporacor. Preferred
shares will be useful in such a situation of the person advancing shares
does not demand a secured position. In such a case it is desirable
to make the preferred shares cumulative to insure the return of a pre-
determined rate of return and redeemable so that the company may
retire the debt.

tc) where the operations of the company indicate that its profits will be
such as to permit it to take advantage of the provisions of Pare 11
of the Income Tax Act. In such a case it is not necessary to be
undulv concerned about the cumulative feature.

In any event 1t seems that any Memorandum of Association should contain
a clause permirting its shares to be issued with preferred or other rights in the
manner referred to in s. 73 (1) of the Alberta Act.

4. A fourth factor to be considered is pre-emptive rights. In the United
States there is frequent use of a provision. in private companies, requiring
that shares be offered to existing shareholders, pro rata. Such an offer helps
to preclude diluton of minority interests. It is useful only in small privace
companies, and the use of such a provision is limited bv the fact that:

‘a) shareholders cannut siways prorect theuwr mrerests if they cannot afford ro purchase the
addirional shares.

(b) the varierv of shares now in use make it difficult 10 determine & basis on which to offer
the shares.

iv) the cpporrunity to acquize additional capital and, in effect. advance the position of existing
sasreholders becomes too restricted.

. 7 hat erganizationai steps should be taken after mcorporation?

Once a ceruficate has been issued, the first meeting of the provisional
directors may be set. A clause in the Articles usually states that such
directors are to continue as permanent directors of the company unal replaced.
At the tirst meeting che organizational steps are taken in the adoption uf a seal.
the torin of share ceruticate, banking resoluuons, election of additional direc-
tors, resignation oi provisional directors, passing of a resolution regarding the
registered office, and depending on the circumstances an allotment of shares.

A meeting of shareholders is generally held immediatelv after the first
meering of directors in order to adopt the necessary banking resolution en-
tiiing the directors to borrow, hypothecate and pledge. A later meeting of
directors should be called if and when the agreement for the purchase of assets
ot the company is drafted. The returns required to be filed with the Registrar,
the notice of registered office, the notice of Directors, and the recurn of al-
iotment of shares are to be filed. In thic connerrier = 81 of ¢he Art requires
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the filing with the Registrar of the appointmen: of anv Manager and am ¢... -,
in his office.

10, What are the Records required by the Alberia Companiec Act w0 o
kept by the company?

The following records are to be kept:

Register of Members. (ss.58-64).

Register of Company’s Directors and Managers (ss.81. 82).

Regster of mortgages (8590, 92).

Books of Account (ss.108-111).

Minure Book (s.116).

One of the pracrical problems a lawyer faces is to see that his client is
aware of certain requirements of the Act which includes keeping the above
mentioned books and records. When private companies are involved records are
somerimes left with the solicitor. It is important that the client be familiar
with the requirements of the Act as non.compliance is an offence.

The problem is solved in one of two ways. One is to furnish the client with
a copy of the Act. In Ontario the Provincial Secretary forwards an up-to-date
copy of the Act upon incorporation. The other procedure is to prepare a brief
memorandum on the various requirements of the Act. In some ways this is
more desirable as references to the Articles of the individual company can be
incorporated.

The Act does not specify the form which the various books and registers
must take. In practice, special books ate not kept and a recommended prac-
tice is to use a loose leaf book, appropriately divided. It is also suggested that
the minute books of the meetings of Directors and shareholders be kept sep-
arate, as the shareholder is entitled to see the minutes of the shareholders but
not of directors.

MoB

11. What are some considerations with respect to shareholders’ meetings?

General meetings are dealt with specifically by ss.112-115 of the Ac:.
This is a particular problem with private companies because they rarely hold
general meetings. This s, of course, an offence under the Act. Everyone
concerned with the practice of company law should be concerned to discove:
some way to insure compliance with the Act. Firstly it provides the share-
holders with some opportunity to guide the affairs of the company, and second-
ly, it seems only proper that persons taking advantage of the provisions of
the Companies Act ought to be bound by its obligations.

Perhaps you will feel the best wav to assure compliance with the Act is by
the incorporating solicitor taking a position as director and assumuing responsi-
bilicy for its books and records. It seems to me such a course is not desirable
as it infringes upon the solicitor’s obligation to advise and handicaps him in
that duty. The undesirability of taking an appointment as director is best
illustrated in the case of an incorporated partnership when the old partnership
disagree and the solicitor finds himself in the difficult position of having to
make decisions with respect to the policy and operations of the company.
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insofar as generai meetings are concerned shareholders act through resolu-
ticre and it is now common to have resolutions signed by all those enutled to
vote having the same force and effect as a resolution passed at a general
meeting. )

It should be pointed out that the Alberta Act distinguishes between exera-
ordinary and special resolutions. The initial distinction between the two was
the length of notice required to be given. By reason of recent amendment the
distinction does not bear the same weight and the extraordinary resolution is
something of an anomaly.

The Act provides that auditors are to be appointed at and financial state-
ments are to be laid before general annual meeting. Every incorporator should
abide by these provisions. It is also customaty to provide that at each annual
meeting the Directors retire and the offices be filled. These three matters
comprise the essential matters to be dealt with at the meeting.

Insofar as financial statements are concerned, it should be noted that these
statements are to be laid before the meeting by the directors. For that reason it
is desirable to have the statements approved at a prior meeting of the Directors
when it will also be proper to authorize the calling and holding of the general
meeting.

At the time of the meeting it will be necessary to see that a quorum is
present and that any proxies filed are in order. It will also be necessary to con-
form with the requirements as to the election of directors.

12. How dre changes in share capital carried out?

A change in share capital may be effected by:

1. Extraordinary resolution (section 40).

2. Resolution of the Board of Directors (Section 40).

3. Special Resolution (Section 41).

4. Special Resolution confirmed by the Court (Section 42).

The method used depends on the nature of the change to be effected.
Under the first three methods the power must be given by the Articles of Asso-
cation. If the Articles do not contain a prowvision then you must proceed
under section 42. Section 42 might be referred to as “the catch-all section”,
as it uses the words “modified the provisions contained in its memorandum
50 as to reorganize its share capital, in any way”". To obtain a court order it
is necessary to make application by Petition to the Supreme Court. Usually
an affidavit is filed in support and it is suggested that such an affidavit should
contain:

i. The full name of the company and date of its incorporation:

2. A statement that the Petition has been read and that it is true and correct;

3. A copy of the memorandum and any changes thereto;

4. Deils of when the Notice calling the Special Meeting was mailed and a
copy of the notice;

S. Verification that a copy of the said notice was mailed to all shareholders;
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. Informaton concernming the requirements of a quorum ana rar .o i
ing was held and a quorum was present:

7. The special Kesolution passed at the meeting and the voting thercon

& A letter from the Reeistrar ot Companies or statement that tiie compan:
in good standing:

9. Where there is a reduction 1n capital. a list of the creditors or u ztateiner.
that there are onlv current accounts. The reason for the reducrion shouic
also be stated.

If the application is for a reduction of share capial, the folicwing puint:

should also be considerrd:

(a) That a nouce of the application e sent to all cregrer:

(b) Section 45 requires a minute approved v the court. the rusmvis shesic
therefore, be pare of the order.

{c) Tf the companv is a public company and has its shares iisted tor tzading
on any exchange it 1< necessary to have the name of the company change
at the same tm:

For details of the Petition and affidavit. the Encveiopedia o Court e
and precedents in Civil Proceedings is recommende..

13. What are some of the considerations to be kept m mind in terminatmy .
company’s existence”

Fitstly, there should be some advice, which would properly go under =u:
answer to question one; that 1s. everv incorporator should be full: advised a-
to the difficulties and procedure involved in terminating the existence o «
company. I have in mind. in particular, the situation facng 2 persor whe
has been a minority parter as he cannot dissolve a business he feels 1s improper-
ly operated in the same way as he could dissolve a partnershiy

Dissolution is covered by Part X of the Alberra Companie: Act 2t ¢ica
iength. The appropriate means must be chosen for terminatior: :n the casr
each company based on the relative facts. Particular reference mav be mad. -
s. 15% which provides for the removal from the Register of companies wruc:.
are in default or defunct. A careful reading of this secticn mav dwsciose -
prompt and effective way of achieving termination where there are uo ded..
or liabilicies.

One must not overiook the income tax considerations and particu.at reie:
ence is made to 5.8} of the Income Tax Act, wherein it is stated thar or
winding up of a company, a dividend shall be deemed to have ceen receivez «
the time of the winding np by each shareholder equai tc the lesscr !
(a) the amount of the vaiux v the tunds or prope.tv 5o distrit uted o aoprey

riated to them:, oc
ib) his portion of the undistributed income then on hand

One of the first steps then is to bave the auditors of the compary caicusate -
undisteibuted income of the company and to have rhe Taxation Vsivsion <he:
the compuration.
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The decision then to be made is whether to wind up the company or to
, stpone the proceeding until the undistributed income can be reduced.
Another section to keep in mind is 8.52(2) of the Act which states that

-wery assignee, liquidator etc., before distributing property under his control
nall obtain a cerrificate that there are no outstanding taxes.

This section can be employed to determine whether a particulac ventuce of a
ompany 18 ot is not liable to assessment prior to the actual winding up.
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