* ORT'S — RESTRICTION OF OCCUPIER’S LIABILITY TO
LICENSEE — SUFFICIENCY OF NOTICE PURPORTING
TO EXCLUDE LIABILITY FOR NEGLIGENCE —
PRINCIPLES APPLICABLE

‘The English Court of Appeal, in Ashdown v. Samuel Williams & S..
[.td.. has decided that an occupier can relieve himself of liability for negh-
gence towards a licensee by the simple expedient of posting sufficient notices
purporting to exclude such liability.

The facts of this case are fairly simple. The first defendants owned a large
dock area on the Thames, part of which area was leased to various tenants and
pare of which was retained in the occupation of the first defendants. Over some
of this latter property ran a private road, crossed at intervals by railroac
tracks, this road affording convenient access to the premises of the second
defendants and having been used for years by their employees. Clearly visible
10 anyone using this road there was posted the following sign:

Norice ano Wannva.  This property is private p Every pmen wlmlm an invite,
ot otherwise, whilst on the said property is m at his own must be deemed 10
take the said property with everything thereon as he fm& it vmh notice of the nature,
condition and state thereof and he shall not have or make any claim for ln;ury ot damage
apasinse Messrs. Samuel Williams and Sons Lid,, howscever such injury and/or damage may
be occasioned or any of their assigns or theis respective lessees or tenans, or theic respective
servants, agents or wortkmen whether or not such injury or dmge is in any way
due :o any negligent act, breach of duty, defavlt and ‘or omission en cthe part of Messra.
Semuel Williams and Sens L:d. cnd/ctuyof:bmmu‘mudmrwlmeu
unmuorthmmmmmmncrwhm are caly allowed :ebeouthc
id property upon the distinct chat l: so entirely ot theit own risk.
Samuel Williams and Sons Led., W J. Crafter Scamry ’

Plaintiff, an employee of the second defendants, used this road and, needless
10 say, was injured while crossing the railways tracks. It was found that her
injuries were caused by the negligence of servants of the first defendants in
faiiing to give proper warning of shunting operations.

‘The Court of Appeal, affirming the decision of Havers J. on this poin:,
held that it was incontestable that an occupier could exclude his liability to a
licensee by making known to him appropriate restrictions.® They then held
that the present notice was sufficient for this purpose, covering, as it did, not
vnlv dangers resulting from the static condition of the property, but also those
anising from the normal user of the land. Finally they decided that since
the plaintiff had read at least part of the notice, she was bound by the whole,
and that, on the principle of Parker v. South Eastern Ry. Co." and other of the
famous “‘ticket cases”, the defendants had done everything necessarv to bring
the conditions to the attention of the plaintff *

111957 1 Al ER. 3%, [1956] 3 W L.R. 1104, reversing in part [1956] 2 All ER. 384.
2The nouce is set out at {19571 1 All E.R. at pp. 39, 40,

“ See for instance (1957] 1 All ER. at p. 46 (per Parker L. J.}

‘tha. ar p. 41 (Singleton L.].). st pp. 43-44 (Jenkins L.}.) and at pp. 4748 (Pasker L.).}

‘Parker v. South Eastern Ry. Lo., Gabell v. Easterr Rv Co., (1877) 2 CP.D. 416; 4
L.J.Q.B. 768: 36 L.T. 540.

11957 § AL ER. et p. 40 {Singlercs L.0.). at pp ¢.'+43 (Jenkins I .7} snd at o. 4
(Packer 1. )0
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Now, it is not in dispute, in Charlesworth’s words, that:
A&wwbﬂnm«dhmhmm(«&:mof.mﬂnﬂu

or class of persons can, in general be waived . . . lndumofamhvchgy,
mmwtnp«mmﬂ:lcmlwuu mtpublupohcy There does not appear to
be any instances in which it has mgwofhﬁduyfumlu
mglmm-mtopuﬂxpohcy

Common carriers and bailors of various descriptions have for years made use
of conditions restricting or excluding liability for negligence. No doubt has
ever been expressed as to the validity of such contracts, the only limitations im-
posed by the courts being that the contracts will be interpreted as narrowly as
possible, and that the defendant must do whatever is reasonable under the cir-
cumstances to bring the restrictive conditions to the attention of the plaindiff.*
To these agreements, however, the normal rules of contract are applicable,
since it must be kept in mind that it is by contract alone that the normal
liability is being avoided.’

* I the instant decision to be rested on a basis of contract, the acceptance
being Mrs. Ashdown’s entering of her common law rights in recurn for the
license to do so? While it might be argued that the proper structure of a con-
tract, albeit rather a strange one, is present in such circumstances, nevertheless
the learned Lords Justices, in the present case, denied any such construction.’
In Wilkie v. London Passenger Transport Board,'' a decision relied on in
the present case, I.nrd Greene MLR. stated quite specifically that:

It is cleatly but ¢ license subject to conditions, & very common form of license, e.g.,
a licenss to a rnnﬂ:mofuld,pmndmxhodoum;om&h.dn You
unnotspcllwchndlin;u as being & contrect: ‘T will let you go ecxoss my field in

stion of you, as a contracting party, agreeing not to take your dog.’ . ..lcutbe
mmmefumoubhhmewb.l’wnomdxmdm.vhﬂc Imucubmgcumed
ceteain amo;nmea shall follow. That ia not contractual, but i & term or condition o
d Y an makes use of the hmhcuuedydonbybehgbwndbydum
irion.

Ir might also be objected that if a plaintiff give consideration he ceases, ipso
facto, to be a licensee’® Since the terms of the contract are to be read re-
strictively,'* it would then be necessary to determine the precise nature of the
liability to him of the occupier, apart from contract, in order to determine
whether it is excluded successfully. This liability, while presumably based on
a higher standard of care than owed to a mere licensee, could not be said to
be based on the cbligations of an invitor either, since the occupier can hardly be

ICharlesworth on Negligence (31d Ed.) at pp. 617, 618.

®For & statement of the first limitstion, ses Alderslade v. Hendon Leundry [1943] 1 All ER.
244; for one of the second see Parker v. South Eastern Ry. Co., supra footnote 5.

9Charlesworth, op. cit supra footnote 7, at p. 620.
10See, for example, [1937] 1 All ER. at p. 45 (Singleton L.J.)
11{1947) 1 All ER. 238, [1947] LJR. 864.
13]bid., cited in F. J. Odgers, "Occupiers Liability: A Further Comment”, 1957 C.L.J. 39.
”Tlu uakr is referred to Indermeaur v. Dames (l!“) LR.1CP. 274 35 L).CP. 184,
e classic exposition of the categories of occupiers’ lisbilicy, See also Wmluld on Tort
(6t.h od. — 1934), at p. 696.

“4See foowmots 8 supre.



satd to have a material interest in the presence ot the plantiff on the land.’
Even assuming that the plaintiff can be classed as an invitee, the artificality of
recourse to the contractual concept in this regard is shown by the fact that a
court would have to arrive at a higher standard of care in order that it may
consider the applicability of a lower one, the original assertion of the lower
standard being solely responsible for the erection of the higher one.

To resort to the terminology used in the Ashdown case, however, is, with
respect, no more satisfactory. F. J. Odgers, in a recent article in the Cambridge
Law Journal,” argues that in the example of the licensee with the dog, quoted
above, the licensee, if he comes on the land with the animal, forfeies his license
and becomes a trespasser.”” To equate this with the facts of the present case,
so far as is possible at any rate, the plaintiff here may or may not choose
to be bound by the conditions of the license. If she decides not to be bound
by the conditions it by no means follows that she is deprived of any remedy for
damages suffered while on the land. Apart from contract she cannot bé
held to the terms stipulated, and all that can happen is that she forfeit her
license, her rights reverting to those of a mere trespasser; but a trespasser, it
must be emphasized, who 13 not bound by the conditions, and who, under the
circumstances of the present case, might well have a right of action against the
occupier.’®

The above objection. it should be understood, relates merely to the use of the
terminology of “conditional license”: it does not attempt to dismiss the reason-
ing that lies behind it, and which will be discussed below. It is merely submitted
that, without more, a “conditional license” is not a satisfactory concept on which
to base decisions dealing with notices restricting liability to licensees, and that
it may well prove a hindrance to sound analysis. Of course, it will readily be
objected that, in the present case, the plaintiff did in fact accept the conditions
of the license; but the answer to this is simply that if this is to matter at all,
it must be as a result of some positive rule of law. It is submitted that the intro-
duction of the concept of binding conditional licenses in cases such as the present
is either (a) the introduction of a new principle of law (against which, of
course, there is no per se objection) or (b) verbal camouflage, disguising the
operation of already existing legal principles. If there are such existing

30See Indermaur v. Dames supra, footnote 13, Winfield op cit. supra foomote 13, a y 682,
Tbe‘dt:‘nder “u all: ?f:tcd to D‘:nug v. Hollu‘ ['13‘19] 2 KE‘ 795 where Lush
stated himself to be of the opinion thet chere was a fourth category of persons coming on to
the land of an occupier, one of persons who enteved under *'a contractural l“l:ht to do 80.”
Towatds them the duty of an occupier 5 to take reasonsble care to keep the premises in
reasonsbly safe condition. This duty i higher than that owed an invitee, It would
indeed be bisarre were it ever held applicable to the present cype of case.

19See footnote 12 supre.

ilbid. at p. 44,

161§ the duty to avoid positive misfensance is independant of lisbility in the mer
usual sense uty t:\mlﬁ.be:hcan The following cases Ecmduwpmofth:

duty is owed even to mﬂ?cdtmw"ck e Comtpany
t: v. Cdlcn [1910] AC 404, Mourton v Patdlcr {1930] 2 K.B. 183 (C.é.A.). Heint
Zien v. Acme Towel and Linen Supply Lid., (1940] 1 DLR. 736 (B.C.CA.), and

Canedia Pacific Railway v. Kiglik [1944) SCR 98, Against the proposition say be
urged Robert Addie and Sons (Collieries) Lid. v. Dumbreck [1929] A.C. 358, anc
Cenadian Pacific Rastwav v. Anderson, (1936) SC.R 200.
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principles, then the introduction of a new ane would seem to be unnecessary.
Worse, since the concept under discussion may appear to carry contractual im.
plications, its adoption may allow a much more ready exclusion of liability
by occupiers chan would be the case by the application of the principles of the
law of tort that it will be contended are really applicable.’®

Having thus considered contract and license as possible bases for the
nstant decision and having found them in the main unsatisfactory, it is
now necessary to turn to two other possible bases. The first of these is that
the notice serves as an effective discharge of the licensor’s duty. It will bc
remembered that the duty of a licensor is simply to warn the licensee of dangers
of which he knows.™ But, as the Court of Appeal in the present case admitted,
there is a further and independent duty which is owed. This duty is stated
by Salmond, in a passage quoted by Jenkins L.]. in the present case:

i a1 by el g v & oo s i b

i:u:.b: J';::m br'.dr; grantoe oc hi: strvans to m« the uf:l:yn.:?.the ;:::o:u;h :l\::

was given 21

Now, while a warning of the nature of the one quoted above may comprehend,
as their Lordships held thae it did, both the condition of the land and the
normal activities carried on on it, it is to be doubted whether a warning of a
danger is a discharge of the occupier’s duty of caré to avoid positive mis-
feasance.” In this respect his duty is hardly that of an occupier at all, and
it surely makes no difference whether a servant of the occupier, driving a car
bearing a large placard waming of impending danger, negligently strikes a
plaintiff on or off the land of his master. The normal duty cf care is not,
without more, displaced by such a warning.

A duty of care can, however, be displaced by warning if rhat warning,
having conveyed to a reasonable man an adequate knowledge of the peril,
is then coupled with acceptance of the danger, or with what must be taken
to be such acceptance, on the part of the person warned.”” Thi, 1s nothing
more than the doctrine of assumption of risk or vulenti non fit injuric, and it is
submitted not only that this is the most satisfactory basis for t!.. decision in
Ashdown v. Williams, but that it was in fact the guiding principle behind the
present decision. Singleton L.]J., for instance, said:

The danger arising from shunting operations was one which must have becr present to the
mind of everyone who went on the property, and the words of the notice vere intended to
selieve the defendants from lisbility for negligence ducing that operation.?t

WThe e lie in che fact that, on peinciple, if the terms of a contract ate wide
emdrm'o .‘l.y,to s urr:in class of negligenes, lisbility for it is excluded. If it is not
specified, oi:g:r expeesaly or by implication, this would not be the case in tort.

20See, o.g. Winfield op. cit., supra footnote 13 at p. 696. The conclusion as to the present
case is shared by ers, op. cit., footnote 12,

?1Salmond on Torts, (11 ed.) at p. 33 cited {1957) All ER. at p. 42. . .

33See foomote 21 supra. This duty, like the noraml duty to avoid positive u\pfcmm. B
not in terms of waming, &5 i that of an ocaupier 0 a licensee in regard to
static . Ses alio foomote 13, supre. But see (1936) 19 Mod. LR. 532.

2:See, ¢.8., Winfield, op. cit., foomate 13, supre, at pp. 26-48.

~411957) 1 A1l ER. at p. 41.
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~arlier, he had stated:

There were railway lines and trucks on the property, and sh nting took place, inti

:n“cf\ivm lgh:; toel,:' :;u risk °ifd an en iuoafnuuck‘thcinulm my..'tl:h:ll‘:.f:ll‘::g
we o ﬁi ing f i . drivi

ant’s servants of a motor a:r:nd damages atising ;:‘du br the defend-

The same leitmotif runs through the judgment of Jenkins L.]J.

The noti somewhat verbose, ink & i

che whals of f that 1 was. Grsnded 00 ooy oy (0 817 teascnable persen rending

e fnd o whih s lwed he s pr . v b o iy B o B0

.zmmnMMu&:m.mmdeh'm&W'&“
Parker L.]. was even more explicic, particularly when he said that “Each case
must depend on its own facts and in particular on what the licensee knows as
to the use of the land.”*" As Dr. Glanville Williams has stated:

To constituce & defence [such as the one under discussion], there must have been an express

?“mplz.cdm::’g:mbemmdupaniuvhenbytbcphhdffunnphddnef.ﬂion

Lt 15 interesting to note that the same view in regard to the defence of voluntary

assumption of risk has been advanced in the Supreme Court of Canada.
If A is driving an sutomobile for private purposes from X to Y and is bailed on the soad
by B who requests a lift towards Y, what would most likely be said by A if the question
of misconduct by either during the trip was at that moment raised? I think he would
ordinarily say, or at least could reasonsbly be found thae he implies — 'You may come
along, but you must take my skill and care and the risk of my ordinary conduct as I myself
am deing, from which 1 am ot likely to but might have a minor lspse” . . . 3

The concept of agreement implicit in these lines, moreover, refers to an agree-
ment to which the rules of contract are inapplicable, thus obviating the difficul-
ties mentioned earlier. In the words of Dr. Williams:

1If the giving of an effective consent to the risk of negligence tequires some sort of agreement
between the parties, the gquestion may be asked whether this agreement must follow the
rules of the law of contract. The answer may be in the negative. Thus . . . consent may
be given by an infant, at any rate if he is nearly of age, although a contract to this effect
m&ttwhb&dﬂumhﬁnunmumzdhiiﬂm. It seems chere is no
need to enquire into the existence of consideration for che agresment . . . 3°

On the basis of the foregoing analysis it is clear that in the present case the
danger was brought to the attention of the plainciff, bearing in mind the
notice and the fact that she knew of the shunting operations. Had the damage
resulted from some other cause, the result might well have been different, as
both Singleton and Parker L.}.]. are careful to point out.”! Similarly, con-
sent to run the known risk can easily be implied from Mrs. Ashdown's conduct.

The question of the status of notices generally must now be faced. On
the proposed basis, no wholesale escape from liability by occupiers would result.
A notice simply purporting to relieve from liability would per se be of lirtle use
in the majority of cases, since it would be in few cases indeed that a person

20}5id,

?6)5id. at pp. 43, 44.

23tbid, ot p. 47.

#0Glanville Williams, Joint Torts end Contributory Negligence, (lot od. 1931} ot p. 308.

3%per Rand ). in Car end General lnsurence Corp'n Ltd. v, Scymour and Mdloney, (1936)
2DLR. (2ad) (S.CC.), at p. 372

soWilliama, op. cit., footnots 28, at p. 3)..

111957) 1 All1 ER. at pp. 41, 47.
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could be taken to consent to assume all dangers, sight unseen, even if, as is by
no means clear, the law will permit him to do s0.”” However, a notice-board
coupled with a context, whether such a context form part of the notice
(as by specifying the dangers), or whether it consist of the physical surround-
ings which may, as in the present case, speak for themselves, would form a
sufficient communication of the extent of the peril in appropriate cases.
Voluntary acceptance of the risk would then be a question to be determined,
in the majority of cases, from the conduct of the party encountering the danger.
This may be provided, in cases such as the present, by the act of coming on to
the land, despite the knowledge."

One final point may be taken. Itseems to be the case that where volenti

ooooo

non fit injuria is applicable, contributory negligence and apportionment are not
far off." While there is a difference in theory between a case where no duty

of care is owed (as is the case where the defence of volenti is established) and
one where there is 2 duty of care but the consequences of the breach of such a
duty are partly the fault of the person injured, there is very little distinction
between the two in fact. In many cases, reduction, rather than total elimination
of the damages recoverable by the licensee, would seem to be the fairer solution.
The establishment of Ashdown v. Williams on what, it is submitted, is its
proper footing, may allow for such a possibility.
—R. R. Stuart

Second Year Law

82Theoretically be within the defence to asgue alternately chat the plaintiff wes an
mvm.vboh:dm& ted an invitation to mmdhwenthdcfndmmm'u

coudition, brou his_ mind that if be was bure by the
e e e wesll hovs, o, tgbt of wcion. . Bar 10 chi plau, the snewer would
ummmwma.fm bid ok aken e seser vesenal

Mlh?m of dmunzthbn!nucwhumd"
ml:jnﬂmonvw R, end Coote end Werren Lud., {1946] 1 A1} ER. 633
lC.A) Odgers op. cit., supra foomnote 12, at p. 43. Ses also Willisms, op. 2., supra
footnots 28, at p. 312.

33]¢ need not, of course; see Winfield, op. cit., supra footnote 13 ot p. 33.
NScezheSqmruu.upu. fmouzo see Williems, op. cit., supre, footnote 28 at p.
312; uelhonh
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