HOLLINGTON v. HEWTHORN IN CANADA
E. R. Suruza®

1t is now nearly fifteen years since the English Court of Appeal, in Holling-
ton v. Hewthorn.' purported to re-establish, as a basic evidentiary principle,
that a previous conviction is no proof whatsoever of the facts adjudicated
upon when these same facts come in question in a subsequent cvil action
against the former accused. This article is an attempt to assess the cutrent
position in Canada of this decision, and to show that the principle enunciated
therein is of dubious origin, resting on foundacions as weak in law as in
logical and social desirability.

While this subject is weli treated in the leading textbooks, and while u
has received exhaustive attention elsewhere, notably by Cowen and Carter in
their Essays in the Law of Evidence,’ the proposition that a finding of fact
that can hang a man is of no value in determining his liability to pay a few
thousand dollars is so startling that it can easily bear re-examination. In
addition, Canadian courts, whether from disinclination or otherwise, have
given the problem: very much less consideration than it deserves, and sub-
sequent Canadian judicial acceptance of the Hollington rule, especially in
recemt yeats, has brought us very ciose indeed to a point from which ic will be
impossible to retreat other than by legislative enactment. It is surely, then,
not unreasonable that we should consider very carefully that which is now
poised on the verge of legal dogma.

In considering this problem we shall attempt firse to counter the argu-
ments advanced n favour of the exclusionary rule. notably by Goddard L.J.
(now L.C.].} in Hollington v. Hewthorn; secondly, to present the Canadian
reaction to the problem, both before and after the Hollingron decision; and,
lastly, to advance the more cogent of the many arguments in favour of the
admission of such evidence.

]
1

What then were the reasons given by the Court of Appeal in Hollington
v. Henthorn tor the exclusion of conviction evidence? The major reason
given is that the conviction is no more than opinion evidence. Dean Wright
argues that since the opinion “ruie” itself has been immune from neither
criticism nor exception, it should not now be invoked as justification for another

rule, the effect of which is to exclude relevant evidence.’ Indeed, the opinion

*F. R. Shymke, B.A., Third Year Law.

Viiollington v. E. Hewthorn and Co. Lid. et el., {19435 1 K.B. 387, (1943} 2 All ER, 35.
“Cowen and Carter, Essays in the Law of Evidence. (lst ed., 1936).

'C. A. Wrighe, (1943), 21 Can. Bar Rev 633 at p. 638, Wmmtm. without elaboration,
has stated that the opinion rule is not “intringscally spplicable™ in this Mtut‘. presumably
tecause judgments in a criminal case are generally treated a3 rindings of fact. Wigmore,
A Treatise on the Anglo-American System of Evidence, 13:d od., 1940), 5. 1671a.
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rule has been so reduced bv exceptions, both common law and staturory.
thar 1t has been laid down in the Modcl Code of Evidence that, subijecct 10 a
few exceptions, all opinion evidence is admissible.' To the extent that the
Madel Code approximates the actual position in modern Canadian law the
invacation of the opinion “rule” is a very dubious justification for the exclusion
of conviction evidence from a subsequent civil proceeding. Yer, having ar-
nived at the conclusion that a conviction was mere opinion, Goddard L.)., speak-
ing tor the Court of Appeal, thought it unreasonable that “more weight ought
to be given to a conviction or a decree nisi than to any other judgmen:.”
However, the law does give special weight to convictions: by the Evidence
Acts,” for instance, it 1s provided that a witmess may be questioned as to
whether he has been previously convicted, and, if he deny the fact, it may be
proven. And, as Dr. Goodhare staces:

. . . if & convicticn does not tend to prove anvthing excepe that the person has been
convicted then it is difficult to justify the admission of such a question, much iesy 20 e
plain the direct encouragement given ¢o it by statute -
Indeed, so patent is the weakness of the argument that conviction evidence
should be excluded as "opinion”. that we can say with Dean Wrigh::

To state that a civilized community is wiliing ¢to see & man hanged on such s finding of
fact but to treat such finding as & mete opinion in a subsequent case involving, s matter of

and cents, s a teflection en the sdminutration of justice, as well as ap oftence
common sense.’

A second reason given by Goddard L.J. for the exclusion oi conviction
evidence was that it is hearsay. Phipson regards this reason as invaiid on the
ground that if this were the only objection, then the convicting judge could
be called to testify at the civil trial." The proponents of the Hollmgton
decision have never given the slightest indication that they would ailow this.

11

In Hollington v. Hewthorn, the trial judge had taken refuge in the
maxim that res inter alios acta alteri nocere non debet.” However. in the

Court of Appeal, Goddard L.J. deprecated reliance on the maxim. His
Lordship said:
1¢ is difficule for a layman to understand why it is that if A prosecutes B, say, for deing him
grevious bodiy harm, and subsequently brings an action against him for damages tor assauir.
this doctrine should apply 30 that he cannot use the convictzon as proof that B did asssvit hun
The “dlios” can only be the crown who, in the case of what is commonly called a pevare

prosecution, is no more than the pominal prosecutor. It 'is for this reason that we have
stressed the question of relevancy 3

As Cowen and Carter have pointed out, it is not only to the layman tha:
this rule of exclusion does not commend itself of comprehension.” However
- +American Law Instituse, Model Code of Evidence, 1942, rule 40).

tThe Cansdas Evidence Act, RS.C., 1952, ¢. 307, 5. 12: The Alberta Evtdence Acr. R:
1942 c. 106, . 239.

Goodbart, (1943), 39 L.Q.R. 299 at p. 301,
"Wrighe, loc. cit., supre.
Ehipson’s Manual of Evidence, (7th od., Bucrows, 1950), at p. 377,
Supra, footnoee 1, at p. 396
107hid., at p. 596.
135upra, footnote 2, at p. ™5
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there s an even better reason that the one given by Goddard L.J. whv the
raaxim 18 an unsound justification for exclusion, and that is that the maxim has
reference only to the law of estoppel (conclusiveness) and is wholly irrele-
vant to the question of admissibility (evidentiary effect).’® Yet it might be
noted that even if we allow the maxim to operate in this area of admissibility,
to which it most emphatically does not belong, there are many cases such as
Hollington v. Hewthorn itself in which the maxim, by its very definition, has
no application. there being quite simply no alteri nocere, since the litigant
against whom the conviction is tendered is himself the convicted person.
Nevertheless, there are cases in which conviction evidence is tendered where
there are alteri nocere. Thus, it was said in Shaw v. Glen Falls Insurance Co.,”
where, in an action between A and B, evidence of the conviction of C was
tendered as proof of the facts therein recited against B, that the admission
of the conviction would work a hardship against B, since he was not a party
to the action between the Crown and C. This haedship is said to lic in the fact

that:
Itmﬂ&uumwbmdmmvhomumhdmmdwunhn&fuu.mu

ezamine witnesses or to appeal from s judgment he think erroneous; and
tkepdmtcfthcmnupmfm‘mnd. mwdcmm&dl
claiming under them, are not, in general, to be to the prejudice of strangers.'¢

From this quotation it is apparent that even an attempt to sustain the maxim on
the ground of hardship is not possible without resort to the language of estoppel.
[t might also be pointed out that the so-called *hardship” complained of in the
above passage may be eliminated in the subsequent civil proceedings because
the conviction is enteted only as presumptive evidence, which may be rebutted.
Furthermore, hardship is relative. There is just as much, if not more, hardship
in excluding such evidence (as is indicated by the Hollington case itself), as
in declaring it admissible. 1f courts are desirous of employing Latin maxims,
then the maxim omnia praesumuntur rite esse acta is surely to be preferred.’”
This latter maxim would raise the presumption that all convictions are right,
and, as such, offer at least some evidence of the facts on which they are
necessariiy based.

I

In some subsequent decisions, the courts have been content to rely on
Hollington-v. Hewthorn without looking at the state of the law in England prior
to that decision. However, some of the critics of the Hollington case have
made such an inquiry, and their inquiry has led them to doubt Lord Goddard's
stacement that he founded his decision on authority.'” Now, it is true that

“15id., at p. 182 See aiso Goodhart, (1926), 42 L.Q.R. 144 at p. 145,

:51938 1 D.LR. 302,

“*Duchess of Kingston's case, (1776), 2 Sm. L. C., 13th od. 644, pesr De Guy C. J. Phipson
has chosen to dismiss this hu’dtlnp argument thus: "This, iw\vm a legitimace
ground for tefusing conclusiveness to such judgment, scems no mnfumry nuon for deny-
ing them admuubility, since it 1 to be m«l that the objection of res inler dlior eia
will not suffice to exclude other and less solemn octs of strangers if relevant to the issce.”
Phipson, Evidence, 8th ed., at p. 420,

13See In she Estate of Crippen, {19111 P. 108. Ses also Goodhart, op. cit., suprs, foomoce 12.

10See Cowen and Caster, supre, footnots 2, at pp. 173-185, and at p. 191; see also Coutts
(1935), 18 Mod. Law Rev., 231-238, and Goodhart, op. cis., supre, foomore 6.
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Goddard L.]. could cite many cases in which evidence ot criminal convictions
was rejected.”” But, as Coutts has noted afrer an exhaustive analysis of the
preceding authority, the reasons for the rejection of such evidence in these
cases have no spplication today.’* His opinion is based on threc factors.
Firstly, the question of conclusiveness or estoppel has been hopelessly confused
with the question of admissibility. Secondly:
Many of the earlier decisions appesr to dlpcud a considetation of che gelative umzdmp
of the different types of courts imwolved. Inu.nccdunmcdmncwldbo nd by a
conviction of felony, though, afrer initsal mppan had been given to this rule of concusvenes,,
the ecclasiastical courts modified it to one of admissibility, and she matrimonial courts
eventually refused even to edmit such evidence,'t
Thirdly, many of the cases were founded upon rules of evidence which are
no longer with us. One of these rules was the interest-disqualification rule
which prevented a party giving evidence in his own behalf. Thus, where a
conviction had been obtained by a party’s evidence. such conviction could not be
admitted as evidence in a subsequent civil proceeding becaus: this would
amount to a circumvention of the interest-disqualification rule.

After disposing of the old cases rejecting such evidence, Coutts then gocs
on to discuss the considerable body of judicial authority in favour of the
admission of this evidence. This authority comes to the fore after the
Evidence Act of 1843, which abolished the interest-disquabification rulc.™
However, it must be admitted that even after that date there are still cases
disallowing or disapproving of conviction evidencc. In March v. Ma-cn. i
instance, a conviction for bigamy was barred without reasons. In Ca«riguse v.
Imrie™ Blackburn J. went so far as to state, without reasons or authority,
that:

A radgnm an Eaglish Courr is oot concusive as to anything but the point decided

therefore a mlguumof mmmbﬂmmt for forging & bill of exchange. though
condusive &3 to th ¢ prisoner aeumdfduumoalymmdumchuune
evens sdmimible in ¢n sction on bill, though the conviction must have procerded on the
footing that the bill was forged.2?

It is interesting to note that this oft-quoted dictum was delivered in a casc
concerned exclusively with estoppel and with the conclusiveness of a foreign
judgment. Again, in Leyman v. Latimer,'* Bramwell L.}. gave the following
reasons for his disapproval of conviction evidence:

The conviction is not proof of the crime. It 5 res imser alios acta . . . The cases ate rare.
1 am happy to say, in which cthere has been o Mﬂmhtw&hmhnb«n

1R, v. Warden of the Fleet, (1699), 12 Mod. 377 at p. 339 (0o ressons given)., Hillyard v.
Gun:bcm (unrep.), teferred to in Brownsword v. Ednrd: (1751), 2 Ver. Sen. 243, ot
p. 246, and whate the judgment of the ecclasiastical court was not edmitted 1n supsequen:

proceedings in anothet coure. Other cases are Gibson v. McCarty, (1736), Cas. t. Hard.
31\,312 Green v. New River, (1792), 4 T.R. 589, Smith v. Rummens, (1807), 1 Camp.
9, at p. 11 {imzerest), R. v. Whiting, (1698), ! Sdhld 283 (inverest), Richerd Bhkemeu-
ie homas Booker v. The Glemorgenshire Canel Co.. (183%), 2 Cr M. and R. 133

"Cnum, op is., supre, foomote 16, at p 225,

1915id., loc. cis.

20Cowen and Carur, 0p. ¢it,, supre, tootnote 2 at p. 178.
921(1838), 28 L. ). (P. & M) 30,

82Cqstrigue v. Imric and Tomlinson, (1870), L. R. 4 H. L. 414,
231bid., ar 434,

34(1878), 47 L.).Q.B. 470.
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1nd che convicted person has been pardoned. It is right, therefore, whete you charge « man.

n3t with having been convicred of felony, but with having been ¢ felon, that you should prove

the charge which you actually make.3*
As the argument of res inter alios acta has already been dealt with, it is oniv
necessary to add that the “wrongful conviction argument is merely one of the
reasons why we should not regard a conviction as conclusive.” One final
-ase after 1843 in which conviction evidence was not admitred is Yartes v.
Xyffin-Tavlor’* where, once again, the exclusion was based on the benign, if
«lementary. Latin of res inter alios acta.

A

It is now necessary to discuss some of the cases prior to Hollington v. Hew-
:horn which favoured the admussibility of conviction evidence. The cases
prior to 1843 were few. After that year cases began to emerge, the most
wnportant being Hiil v. Clifford”. This case, as Cowen and Carter have
pointed out. was not brought to the actention of the Court in the Hollington
case. and has been virtually forgotten.” In this case a judicial record, much less
than a criminal conviction, was admitted by the English Court of Appeal. The
General Medical Council, under the authority of the Act which gave it birth,
made an order striking the Cliffords from the dental register on the
ground that they had been guilty of unprofessional conduct. Prior to the
order, the piaintiff had entered into a partnership agreement with the Cliffords,
whereby it was provided that the agreement could be terminated if any of the
partners were guiity of unprofessional conduct. An action was commenced
to decide the validity of an attempt to determine the firm on the basis of the
Cuuncil's ruling, and in this action the question of the admissibility of the
{"ouncil's order was raised. Although it was argued that the order was res
sudcr abios acea. and Castrigue v. Imrie, Leyman v. Latimer, and Yatec v. K+
fin-T avio were cited to the courts. nevertheless, the Court of Appeal ailowed
the order in as prima facie evidence of the misconduct. Because of this case, Cow-
++ and Carter has suggested, on the principle of Young v. Bristoi Aeroplane Co.
£:d., that the Courr of Appeal and the inferior courts in England are placed
a2t their election n deciding which of the two directly conflicting decisions
should prevail.” In rwo other Court of Appeal decisions, convictions were
admitted as proof of commission of the crime by the persen convicted, but in
both of these cases no argument was addressed to the court on the question

21bid., at pp 470471,

2*Moreover, it is submitted, the very fact chat there are fow wrongful convictions s 2 Jtrong
argument in favour of the warth of such evidence as proof of the facts on which it is based.

13809 W.N.141. Thrs was a judgment in the Court of Chancery of the County Palatine of
Lancaster.

-"11907] Z Ch, 236: affirmed on another ground {1908} A.C. 12. ECarlier cases favouring the
admissibility of such evidence include Mossam v. lvy, (1684), 10 Sc, Tr. 355, st p. 627,
Boyle v. Boyle, (1688) 3 Mod. 164, Comb. 72, Sir George Bromley’s case, (1793), Wilkin-
ton v. Gerdun {1624), 2 Addams 132, at p. 160,

*bCowen and Cartes, supra. footnote 2, at p. 191.
1944 1 K.B. 718.
:Cowen and Catter, op «it.. rupra, footnote 2. at p. 191.
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of admissibility.”® Then there is the famous case of Re Crippen,”* in which
the whole question of the admmtb:hty of conviction evidence was canvassed by
Evans P. In this case a conviction for murder was tendered as evidence that
Crippen had murdered his wife. Sir Samuel Evans P. discarded the pre-1843
cases as being decided on the basis of the interest-disqualification rule, and
allowed the conviction as primu facie provf thar Crippen was the murderer
of his wife, using the maxim omnia praesuriuntur rite esse acta as a justifica-
tion for the admission of conviction evidence. The learned judge concluded
that the maxim res inter alios acta had no application o the facts before him
because there were no "alteri nocere”, the conviction being tendered against
Crippen’s executrix, who stood in the same position as the deceased felon and
was thus a party to the criminal proceedings. Subsequently, Re Crippen was
followed in England in Mash v. Darley,” Partington v. Partington and Atkin-
son,” O’Toole v. O'Toole,’® and Little v. Little.”” Before concluding the dis-
cussion of the law in England prior to the Hollington case, mention of Harvey
v. R* should be made. ‘This case was cited in Hollington v. Hewthorn, bu as
it was decided by the Privy Council it was not binding on the Court of
Appeal. In the Harvey case an order of a Master in Lunacy in England
reciting that the defendant was, in the opinion of the Master, a person of un-
sound mind though not so found by inquisition, and_authorizing his wifc to
defend the action, was admitted as prima facie evidence of the mental in-
competence of the defendant. In coming to this conclusion the Judicial

Committee said:
Mr. Haldane was bold encugh to contend thet the orders in Lunscy were not admissible
in evidence in these proceedings et all . . . . The orders . . . cannot be rejected &5 insdmissible,
uuuuﬂuuofthmhefdmcfmnuudndwnvhd:ucmdtotbm
validity. They sre admissible a3 prims facie evidence.5?

Having thus reviewed the judidial authority prior to Hollington v. Hen-
thorn, there remains to be considered a case which was almost contemporaneous
therewith. The case of General Medical Council v. Spackman*® may be urged
as some authority against the Hollington case, although not without diffidercc.
Spackman, a registered medical practitioner, was found guilty of adultery i
divorce proceedings in the Matrimonial Court. With this judicial record 1:
hand, proceedings were instituted before the General Medical Counil to decid
whether Spackman's name should be stricken from the register. Spackman
sought to introduce fresh evidence which had not been given at the divors:
proceedings, but the Council refused to hear this evidence and ordered Spaci -
man’s name removed from the register. The King’s Bench Division helc rhat
there had been no viclation of natural justice. However, Singleton J. dissented.

32Cleaver v. Mutus! Reserve Fund Life Associstion, {1892] 3 Q.B. 147, and In the Estet:
of Hdll, Hall v. Knight and Baxter, {1914] P. 1.

35 upry, foomote 15, at p. 108.
34{1914] 1 KB. 1
85{1923] P. 34,
80(1926),42 T. L. R, 245.
01{1927] P. 224,
801901 A. C. 601 (PC).
"bhid., at p. 611
®[1943] A.C. 627.
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referring, significantly, to Pavtington v. Partington,” on the ground that
ap:::nmu]udladm:dmldmﬂlenpmcfmehtmt
as conclusive evidence, and accordingly, as the General Medical Council had
treated the divoree decree as conclusive, there had been a denial of natural
justice. Both the Court of Appeal and the House of Lords supported the
dissenting judgment of Singleton J. Although the Coundil is not an ordinary
court and is therefore not bound to apply the ordinary rules of evidence, it
was not entitled to regard the divil judgment as conclusive. From this case,
it may not be overly optimistic to suggest that at least the spirit of the House
of Lords’ judgment is in favour of the admissibility of previous judicial
vecords. Certainly, if any of their Lordships were much averse to the use of
such records in ordinary courts, dicta to that effect would in all likelihood

have appeared. ¢
' A\

In Canada, recent decisions on this point have been content to follow Holling-
ton v. Hewthorn and have almost entirely disregarded Canadian jurisprudence
on the subject. A good example is Manuel v. Manuel,*® where a conviction
for rape was held inadmissable in subsequent divorce proceedings brought by
the wife of the convicted rapist, and where the only case cited in favour of the
admission of conviction evidence was Lauritson v. Lauritson,** a decision of
first instance. It is most unfortunate that counsel in the Manuel case did not
pmentamoreimpmsiveamyof&mdianm. Asapartofthisamy he
might have cited Thompson v. Thompson,” where a court of first instance
even admitted a civil judgment, a divorce decree, as prima facie proof of the
facts upon which the judgment was based in a mhequm proceeding between
parties not the same. Another interesting case is that of Re Noble,* based on
facts almost identical to those in Re Crippen, and where, in a well reasoned
judgment, the Saskatchewan Surrogate Court chose to follow the Crippen
decision. By far the most unusual case in this area, however, is Re Emele,*’

#15upra, foomnote 33,
42Cowen and Carter, supre, foornote 2, rely ly on the Speckmen case a3 musthority for

their contention that conviction evidence is peobstive. The authors concluds that if
Gddndl.]dafind"nhvmy" & pesning worth when he said at p. 396 of the
oﬂmm[l%’]lxﬁ thet “it is that lies st the root of the objection

to the sdmissibility of duondcm.ds they “empbatically dissgree.” See sbio in this
connection C, A.W .op «it,, supra footnets 3, at p. 637,
43(1956). 1 D.LR. (2ud) 4
*¢(1932), 41 O'W.N. 274,
Thompson v. Thompton end Sager, [1948] O.W.N. 344. See, howevee, Lingor v. Lingor,
[I”S] 1 DLR. 7!9, end Stm v. Stevenson, (1936), 19 WWR, 90

48ln Re Noble Estate. (1927) 1 W.WR. 938,
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which may well be the only case of its kind anvwhere. Here, the court v::
only equated acquittals with convictions for purposes ot admissibility, buc re
garded an acquittal for murder as conclusive. In coming to this decision the
court relied on Re Crippen, In Re Hall,'* and Lundy v. Lundy.*” Then therc
is the Ontarioc Court of Appeal decision in Deckert v. Prudential Insurance
Co.*" in which a conviction for murder was allowed in evidence as a defence to
an action on an insurance policy. The most important case of this series, how-
ever, is that of Lundy ». Lundy,”* in which the issue before the Supreme Court
of Canada was whether a devisee who had been convicted of manslaugheer in
the death of the testator could benefit by his will. A certificate of the convic.
tion of the devisee for the manslaughter of the testator was introduced in

evidence in chief. Dean Wright has suggested that:

Apparently, the criminal conviction was the only evidence received, for the Ontaro Court of

Appeal felt this insufficient to disentitle the devisee but the Supreme Cour: of Carads

tuled otherwise %2
Nor, it is submitted, can it be said that subsequent Supreme Court of Canada
decisions have done violence to the Lundy case. However, La Fonciere Con.
pagnie D'Assurance de France v. Perras et al.”® is often cited as having that
effect. In this last case, the question involved was one of liability under an
insurance policy. The companv, in answer to a claim for indemnity. raised the
defence of public policy, alleging that the accident complained of occusred
while the driver of the insured motor vehicle was committing a criminal of-
fence. In affirming the judgments both of the Superior Court and of tae
Quebec Court of King's Bench, the Supreme Court of Canada dismisscd the
appeal of the insurance company, not by denying the argument of pubiic
policy, although it is clear that it disapproved of reliance on this defence. bant
by finding firstly that the criminal conviction did not constitute res judicai.:
and secondly that there was no evidence that the driver had been more than
negligent, or, in other words, that he had committed a criminal offence.”* Whiic
it is true that Rinfret J. speaking for the majority of the Court stated ha::

As long as . . . {the conviction] cannot constituce res judicata, it in impessible re see wha
other object the appellant could have in view in asking for production of the ceizifware
of judgment in the criminal matter; and on the other hand it 1 easy to forsee the disadvantages
in the production of & document of this nature, for example in a twial by jury, where the mere
fact of the convicrion could have an influence on the verdict that it should not have’d

SS5upre, footnote 32

49(1893), 24 S.CR 650, reversing 21 O.A.R. 560, which had in turn reversed 24 OR. 12
Nor can it be said thas, in the Lundy case, the Supreme Court of Canada failed to conside:
the question of the admissibility of the conviction, This is so, it is submicted, because the
trial judge smd: "It was suggested, and I apprebend rightly, that on the subject of th-
crime, only the indictment and conviction ::ould be looked at, the conviction, like any
other judgment being. while it stands, evidence of unconwollsble [sic} verity.” The
Ontario Court of Appeal thought that the evidence (the conviction) was insufficient. The
Supreme Court of Cansds cegarded the evidence (the conviction) as adequate proof, -'
though not binding ot conclusive,

50(1943] 3 D.LR, 747,

83Supre, footnote 49,

IWright, op. cit., supra, footnote 3, at p. 631.

23{1943] 2 D.LR. 129.

S41bid., at pp. 130-139.

S31bid.. st p. 135.
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iv seems clear that thus is merely a dictum, for, according to Davis J., in his
separate judgment, “the facts were developed fully at the trial of the action.”*
It is significant that Rinfret J. stated that the evidence of the crime must be
very clear, the policy of the courts being to keep the defence of public policy
within very strict limits, and that he concluded his judgment in these words.

Wbmamllmnf in the cxse i in having it esteblished that [the driver
dwoflhcoffmpwvuz':f‘:rlmﬁoﬁmhd% Aawdxugt}thcmz:aum
vlut had to examine the evidence, we have here simply a case of negligencs likely to involve
avil consequences, uof\hcmmnnhmbmmmmdmud‘mm
been excess speed;’ nnduunﬁnludm;ofdumddwmwmmwmaﬂtth
?sd:-mmohhmmﬁm this sppeal is taken upon this essentisl question of

As Davis J. pointed out, the conviction, if not conclusive via estoppel, could
operate only presumptively, and, since the facts in question were all before
the Court anyway, the presumption would obviously be of no effect.®® While
the dictum remains, it should be remembered that the Court’s previous decision
in Lundy v. Lundy™ was not brought to its attention in the instant case.
Even excluding the Lundy case from consideration, to argue that this complex
and important question has been forever settled by these few words of Mr.
Justic Rinfret's, quoted above is, with respect. to extend the doctrine of stare
decisis outrageousiy, and beyond all proper limits. Further, it is submitted that
the decision of Continental Casualty Co. of Canada v. Yorke® also leaves
Lundy v. Lundy unshaken, because, in the former case, the Suprene Court of
Canada was dealing only with the admissibility of a previous civil judgment in a
subsequent proceeding between parties not the same.”'

V1

Having concluded our review of the authorities, there now remain to be
considered some of the extra-judicial and policy recommendations in favour
of the admissibility of conviction evidence. First and foremost, there is the
indisputabie fact that this evidence is logically probative,™ and, as the Model
Code advocates. logically probative evidence should alwavs be admitted unless
positively excluded by some exclusionary tule. Two of the most outstanding

3 Supra, footnote 53, st p. 137,
v Supra, footnote 33, at p. 137.

5%Dans ). did not find it necessary to decide whether a conviction was sdmissible or not;
he mesely raised the probiem. and cited Hollington v Hcewthorn in this connection,

3%Supra, 1cotnote 49,

«'19303 1 D.LR. 609. The problem raised here as to the use of previous civil judgments
is much the same as the problem that we are dealing with in this article. Of course,
the weight which could be accorded to & civil judgment would be less than that given to 2
criminal one, because of the different standards of proof. Also, differsnt policy con-
siderations are applicable, a3 are seen by visualizsing concrete instances. It should be poted
in pasting that this problem has instanced even greater confusion between and
admissibility than has our own. All in all, the Supreme Court of Canada gave far less
attention to this relsted, although distinet, pmblcm than 1t deserved,

**Thus 1t is unduly pessimustic of Cowen and Carrer, 0p. cit., supra, foornote 2 at p. 197. to
observe that: “Canadian cases have hardened against udmnulnluy and the Supreme Court
decision in the La Fonciére case is quite defmnite on this point.” This is noe the case.

+“See supre, footnote 42,
182



texts on the law of evidence, Phipson and Wigmore.” have and suli appe:-
the exclusion of conviction evidence. Wigmore, for instance, thought it “un-
reasonable and impractical to ignore the evidential use of a judgment in
another preceeding. involving the same fact as the present case.”"’ Elsewhere
in the United States, due to the many jurisdictions, there arc many confliciing
viewpoints, and the decisions vary from conclusiveness to inadmissibility.
The trend. however, is towards admissibility of convictions as at least some
proof of the facts they asserr and are necessarily based upon,” and, as a
result of this trend, the position taken by the Model Code™ is steadily becoming
more and more representative of the law in the United States. In England,
the Royal Commission on Marriage and Divorce (1951-1955) has suggested
that:

Proof of a convicuen . . totbtpunyotfortmoruhcuwdotfmusbwlabouua

as prima facie mdmc in matrimenial proceedings in anv court of the commission of the

act or acts of which the oftender has bun found guilry.s*
Suggestions for legislative reform have been heeded in many Americar juris-
dictinns, and even within the Commonwealth one lepisiawure at least has reacted
against judicial adoption of the Hollington rulc.”*

There are also sound policy considerations favouring admissibiiiz, which
coutts, looking only to judicial authority, often tend to ignorc. While this
attitude of the courts is inevitable in thae it reflects che age-old struggle of
courts towards an automatic certainty that denies the empiricism thar gas: it
birth, and while it is in many ways even desirable, it cannot conceal the iacr that,
in adopting cases without rationalization or analysis, they are, in the last analv-
sis, adopting the policy considerations of another court, and, it mav ix, oi
another era. It is only by constant examination and evaluation that chesc con-
siderations can be assigned to their true place by the test of present dav
conditions. In any event, when all judicial authority has been considered, and a
court finds itself in a position neither of being bound by «tare decisss nor of
being persuaded by existing authority, then, in arriving at its decision, it 1s sure-
ly wise to take into account all the policy elements that are inevitabiv involved

“Pl:zwn loc cit., supra footmote 8, and Wigmote, op. ¢it.. supra, foownore 3, at p. 684, ard

sec. 1 46.

SeWgmore, 0p. cil., supra, footnote 3, ot p. 685,

85 For evidence of this trend see 30 Col. L.R. 502, supra. footnete 63, and supra sooinote 2,
ot pp. 192195,

cvAmenican Law ln:s,m“;e‘, Model Code cf.ksvxdmcc, 1942, e 521: “Ewvidence of a[:u’-
sisting judgment ing & person guilty of a erime or mudemeancur is sdmussible ot

to prove the facts recited theremn and every fact essential to sustain the fudgmend”

< Royal Commission on Mareiage and Diverce (1951.1935) are. 921 (&), at p. 245 '!hr
Commusion went even further and proposed ¢har a finding of aduitery 1n mutramoniai
proceedings should be prime facic endence of the adultery 1n subsequent pruceedings .
tween parties no! the same.

¢In South Austrslis. There, the courts hed distinguished their awn pr- decsions n.
their eagerness to follow the MHollmgton uu The leginlature countered with & stacute wh:
sllowed the use of convicrion evidence. It is interesting to note thet 8 convictien bv 2-
court other then the High Court is only to be ulmmd if exceptiona) arsumase.
wagrant it. Tho weskness of o magistrate’s conviction s an argument often mzesses |
proponents of the Hollington rule, but, in South Australis, st least, thn srgumec
now unavailing. The sections of this act are lad out and commented upne in Cawen 5.
Carter, supra, footnote 2, at p. 200. See abso (1933), 69 LOR. 180
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in a question of this nature. These considerations are well set out by Dean
Wright, who concludes that the exclusion of conviction evidence is a sad re-
flection on the judicial administration.®® It need only be noted that the ex-
clusion of conviction evidence puts litigants to unnecessary expense and diffi-
culty in proving, if indeed they can prove (as the conviction may well be the only
evidence by then available) , the facts recited in the certificate of conviction, and
the facts upon which such conviction must necessarily proceed.

As our survey has indicated, the fate of Hollington v. Hewthorn is still
undecided: it will not, however, long remain so. It is the submission of this
writer that the exclusion of this logically relevant and cogent evidence, far
from being in the “interests of justice”,’® can only resule in the “complete
denial of justice.””

00W right, loc. cit,, footnote 3.
“0Per Goddard L.J. in the Hollington case, supre, footnote I, at p 602.
"Wright. op. <., supra, footnote 3, at p. 661.

184



