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BEYOND L AWFARE:
JURIDICAL OVERSIGHT OF WESTERN MILITARIES

CHRISTOPHER WATERS'

While civilian supremacy over the armed forcesis
accepted asa matter of faith in Western countries, this
supremacy often means little more than supremacy of
the executive branch of gover nment over top generals.
Indeed, efforts to regulate armed forces through
broader domestic or international legal frameworks,
including international criminal law, have been
resisted in some military quarters (particularly in the
United Kingdom and the United States) with the
military and its backers raising concerns of “legal
encirclement” or “lawfare.” The author argues for
broad civilian and democratic oversight of armed
forces, including through increased judicial and
quasi-judicial scrutiny of overseas military actions at
the domestic and international levels. The author
concludes that broad democratic oversight not only
promotes compliance with international legal norms
but supports operational effectiveness as well.

Alors que I’ on accepte la suprématie civile sur les
forces armées comme une question de confiance dans
les pays occidentaux; cette suprématie refléte souvent
seulement la suprématiede |’ autorité exécutive sur les
généraux du plus haut niveau. En effet, I effort fait
pour réguler les forces armées au moyen de cadres
juridiques intérieurs et internationaux plus larges,
incluant le droit pénal international, a fait I'objet
d' opposition dans les milieux militaires (surtout au
Royaume-Uni et aux Etats-Unis), lesmilitaireset leurs
partisans invoquant des inquiétudes a I'égard d'un
«encerclement juridique» ou «lawfare», néologisme
pouvant se traduire par «l’utilisation du droit comme
arme de guerre». L’auteur milite pour une vaste
surveillance civile et démocr atique des forces armées,
incluant un examen étudejudicaire et quasi-judiciaire
plus minutieux, aux niveaux national et international,
des actions militaires a I’ étranger. L’ auteur conclut
gu’ une vaste surveillance démocratique n’ encourage
pas seulement le respect des normes juridiques
internationales, mais va aussi dans le sens d'une
efficacité opérationnelle.
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|. INTRODUCTION

The armed forces require trust and loyalty between those commanding and those being
commanded, they require strict discipline over matters not within the purview of acivilian
employment relationship, and they require the will to fight and win. It has been suggested
by many in the military and their supportersthat thick, civilianized, regulation of the armed
forces is anathema to operational requirements and the military ethos. In the United
Kingdom, arallying cry among some senior officers, politicians, and the media has been
“legal encirclement” or “legal siege.”* Particularly, the potential purview of thelnternational
Criminal Court (ICC) has triggered invective and it has been suggested that British troops
are second-guessing themselvesin combat situations for fear of prosecutions. In the United
States, similar concernsabout the law have been collected under therubric of “lawfare.” The
term gained currency post-9/11 and primarily refers to attempts by enemies of the U.S.
projection of power to use law to discipline and hamper that power.? Legal attacks on
military courts established to try detainees at Guantanamo Bay, for example, have been
included within the ambit of lawfare.® Taking the need for democratic governance as its
starting point — and the importance of judicial and quasi-judicia oversight of the military
as central to that governance — this article critically evaluates the lawfare and legal
encirclement claims. It also briefly inquiresinto why these claims have been largely absent
from the discourse on civil-military relations in Canada.

I1. DEMOCRATS, JUDGES, AND SOLDIERS

At least since Plato’s concern with guarding against the guardians, thinkers, politicians,
and soldiers have queried why, and in what circumstances, those with weapons would obey
those without weapons. In some countries— in August 2008 Mauritaniasuffered its second
coup in three years — the Praetorian threat remains afact of life. In point of fact, however,
the number of military dictatorshipsworldwideisat historically low levels, even if military
interference in politicsis still common.* Certainly in Western democracies, democratic and
civilian control over the military is accepted as an article of faith. Paliticians appoint top
commanders, civilian control istaught in military academies, and the military only intervenes
internally in cases of emergency and then only at the request of civilian authorities. Of
course, there are modern examples in the Western security space that warn against
complacency in this regard — French military intervention in government at several points
in the twentieth century and the sabre-rattling of secularist Turkish generalstoday spring to
mind® — but a coup in London, Ottawa, or Washington is not in the cards. Indeed, civilian

! See e.g. Jenny Booth, “Military Top Brass Attack Soldier Prosecutions’ Times Online (14 July 2005),
online: Times Online <http://www.timesonline.co.uk/tol/news/uk/article544087.ece>. Seeaso U.K.,
H.L., Parliamentary Debates, vol. 673, col. 1236 (14 July 2005) [H.L.].

2 See Charles J. Dunlap, Jr., “It Ain't No TV Show: JAGs and Modern Miltary Operations’ (2003) 4
Chicago J. Int'l L. 479.

3 Michael J. Frank, “U.S. Military Courts and the War in Iraq” (2006) 39 Vand. J. Transnat’| L. 645.

4 Thomas Bruneau & Harold Trinkunas, “Democratization as a Global Phenomenon and its Impact on
Civil-Military Relations’ (2006) 13 Democratization 776 at 777.

5 On the French example see Pascal Vennesson, “Le soldat et le politique: du coup d’ Etat au contrdle
démocratique” in Gérard Varenne, ed., Les armées en questions (Paris: Economica, 2005) 41. On the
Turkish situation see Steven A. Cook, “The EU, Erdogan and Turkey’ sGenerals’ International Herald
Tribune (23 April 2007), online: Council on Foreign Relations <http://www.cfr.org/publication/13157
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control over the military isaprecondition to get into Western clubs, including the European
Union (EU) and the North Atlantic Treaty Organization (NATO), and can be a condition of
foreign aid.® This of course does not mean that the question of civilian control over the
military isanon-issue in the West. The poignant question being asked today is not whether
the military will take over, but rather, what is the appropriate relationship between the
civilianauthority and the military? These questions reach the public eye on occasion. Former
Secretary of Defence Donald Rumsfeld’ s poor relationship with his commanders has been
dissected by amediastill mindful of episodic civilian-military wrangling during the Korean
and Vietnam wars. And, in Canada, while service records and military savvy are less
important assetsfor politiciansthan south of theborder, specul ation about arift between then
Chief of the Defence Staff Rick Hillier and hispolitical mastersover Afghanistan policy, and
the politics of choosing Hillier's successor, have both been the subject of media scrutiny.’

Civil-military relations have been tackled through a variety of theoretical lenses across
disciplines such as military sociology and democratic theory. However, the most common
post-war paradigm, and still the starting point for most military discussions of the topic, is
that put forward in Samuel P. Huntington’ s The Soldier and the Sate.2 Huntington viewed
themilitary and civilian spheresasinherently in opposition; one conservative and realist, the
other liberal and idealistic. Rather than seeking to narrow that functional and cultural gap,
theideal for Huntington was a clear differentiation between the military and civil spheres.
He advocated for an autonomous and professionalized military, with civilian authorities
setting only strategic direction, allowing the military to get on with the rest, as the best way
to create an apolitical military that would direct its energies against an external enemy.
Another seminal work of the early Cold War period, Morris Janowitz's The Professional
Soldier, took an opposite view. In contrast to Huntington’s focus on the differentiation of
tasks between civil and military spheres, it suggested that professional socialization of the
military through its relationship with and understanding of civilian society was the way to
ensure effective civilian control over the armed forces and military effectiveness.® In
Janowitz’'s “ constabulary” model, inefficient friction is more likely to foment between the
two spheres when they are poorly integrated.

Many since Huntington and Janowitz have gone beyond theissue of the Praetorian threat
and, taking civilian control of the military as a starting point in mature democracies, ask
guestions about how the civilian executive can effectively manage the relationship by
defining alternatives and the terms of debate.'® As Don Fernando putsit in the Cid, “Thus
your reasoning is not reasoning for me. Y ou speak as a soldier — | must act as aking.”™*
Today the civilian executive, rather than the king, must manage a large and complex
institutionwithitsowninstitutional language, goals, culture, and proceduresthat may or may

/eu_erdogan_and_turkeys generals.html>.

6 Bruneau & Trinkunas, supra note 4 at 776.

7 See Tonda MacCharles, “PM defends ‘ Outstanding’ Chief of Defence Staff” Toronto Star (4 October
2007), online: Toronto Star <http://www.thestar.com/News/article/263527>.

8 Samuel P. Huntington, The Soldier and the Sate: The Theory and Palitics of Civil-Military Relations
(Cambridge: Belknap Press of Harvard University Press, 1957).

o MorrisJanowitz, The Professional Soldier: A Social and Political Portrait (Glencoe: Free Press, 1960).

10 Vennesson, supra note 5 at 42.

1 Pierre Corneille, Le Cid, trans. by Roscoe Mongan (New Y ork: Hinds, Noble & Eldredge, 1896) at 23.
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not correspond with a government’s domestic or foreign policy tone or agenda. One of the
more persuasive and influential post-Cold War accounts of civilian management of the
military is Peter Feaver's agency theory.'? Feaver suggests that civil-military relations can
be seen as a series of strategic interactions typical to other principal-agent relationships.
Rather than issuing a direct challenge to a principal (the civilian executive), the agent (the
military) in mature democracies will work or shirk (by exaggerating costs or difficultiesto
political masters) depending on the institutional goals of the agent itself. This theory and
others are undoubtedly useful in understanding the nature of civil-military relations.
However, management and agency accounts of the civilian-military relationship are limited
in that they usually equate “civilian” control with “civilian executive” control.

A new generation of scholars whose writings have appeared in the last decade or so have
been less concerned with effective management of the military by a civilian executive, in
other wordstheinteraction between ministers of defence and top general's, and morefocused
on a broader understanding of democratic governance over the security sector.®® The main
project of this newer movement is to view oversight of the military through the lens of the
legidative as well as the executive branches of government and indeed to reinvigorate
parliamentary scrutiny over the executive on security matters.™* Parliamentary control over
troop deployments for combat is seen as a crucial democratic check on executives. Such
control may be especially important in deployment roles, like peacekeeping, because such
operations tend to have a minimal impact on voters' decisions. In such cases, it has been
argued, “parliaments are the central locus of accountability for any governmental decision-
making concerning the use of force.”*® The need for legidative oversight to avoid “legal
black holes” has also been argued in the context of the “war on terror.”*® In point of fact, in
several Western democracies, including Canada, troop deployment remains amatter for the
executive in congtitutional terms. At best, in these countries, it may be said that parliaments
are gradually asserting themselves in a more forma role in troop deployments.’” The
Canadian government has agreed, for example, to seek Parliamentary approval for troop
deploymentsin Afghanistan, but thisis not asamatter of general policy.*® Another focus of
the democratic governance school has been on the democratic deficits left by the
internationalization of use of force commitments. I nter-state executivelevel negotiationsover

12 Peter D. Feaver, Armed Servants: Agency, Oversight and Civil-Military Relations (Cambridge: Harvard
University Press, 2003).

13 Andrew Cottey, Timothy Edmunds & Anthony Forster, “The Second Generation Problematic:
Rethinking Democracy and Civil-Military Relations’” (2002) 29 Armed Forces & Society 31 at 31-32.

1 Ibid. at 39.

1 Heiner Hanggi, “The Use of Force Under International Auspices: Parliamentary Accountability and
‘Democratic Deficits’” in Hans Born and Heiner Hanggi, eds., The ‘Double Democratic Deficit’:
Parliamentary Accountability and the Use of Force Under | nternational Auspices (Aldershot: Ashgate,
2004) 3at 11.

16 AndreasPaulus& MindiaV ashakmadze, “ Parliamentary Control Over theUseof Armed ForcesAgainst
Terrorism— In Defence of the Separation of Powers” (2007) 38 Netherlands 'Y earbook of International
Law 113 at 154.

v Seegenerally, Parliamentary I nformation and Research Service, | nternational Deployment of Canadian
Forces: Parliament’s Role by Michael Dewing & Corinne McDonald (Ottawa: Library of Parliament,
2006), online: Parliament of Canada <http://www.parl.gc.calinformation/library/PRBpubs/prb0006-
e.htm>.

18 On the government’ s Afghanistan troop deployment pledge, see “ Speech from the Throne to Open the
Second Session Thirty-Ninth Parliament of Canada’ (16 October 2007), online: Parliament of Canada
<http://www2.parl.gc.ca/parlinfo/documents/ ThroneSpeech/39-2-e.html>.
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military commitmentsshut legislatorsout of information sharing and concession-making and
result in commitments that are politically hard to break. Thus, for example, some observers
have argued that the decision-making by military, diplomatic, and ministerial elitesunder the
auspices of a common European Security and Defence Policy or the NATO create a
“democratic deficit.”*® Indeed, several NATO member states did not seek parliamentary
approval before authorizing bombing raids on Serbiain the 1999 K osovo campaign.

Democratic deficitsin civilian control over the military are considered worrying for two
primary reasons. The first has to do with the health of democracy itself, especialy as
democratic control of security and defence policy may be considered core functions of a
democracy. Executive capture of a security agenda has an impact on budgets, civil liberties,
and, quite obviously, the lives of young peoplein the armed forces. The second reason taps
into theidea of a“democratic peace,” around since at least Immanuel Kant and empirically
demonstrated in recent decades, which suggeststhat democraciesarelesslikely togotowar,
at least with each other, than authoritarian states.®® Another explanation is that “the
participatory nature of the states political ingtitutions constrain leaders because the
popul ations who must bear the costs of war may be unwilling to do so if the costs are high
or the policy fails.”® To these two explanations, generally offered by the democratic
governance school, | would tentatively (since theinstrumentalism of this argument presents
obvious dangers) add another, one that has the benefit of appealing to military, as well as
civilian, stakeholders. As will be discussed below, it is my argument that militaries in
democraciesare more effective than thosein other regime types— they are better at winning
wars.

As noted in the introduction, this article takes the “democratic governance” school of
civil-military relations as a starting point. However, while the executive and legislative
branches of government have been comprehensively studied with respect to scrutiny of the
military, the judicial branch has not.?? Thus, this article attempts to tackle the relatively

19 Wolfgang Wagner, “ The Democratic Control of Military Power Europe” (2006) 13 Journal of European
Public Policy 200.

2 Generally speaking, the empirical basis for this claim is accepted, though see Sebastian Rosato, “ The
Flawed Logic of Democratic Peace Theory” (2003) 97 American Political Science Review 585. A
riposte to Rosato can be found in David Kinsella, “No Rest for the Democratic Peace” (2005) 99
American Political Science Review 453. Arguments about whether democratic states have apropensity
to overt and covert intervention in semi- or non-democratic states are more contentious: see CharlesW.
Kegley, Jr. & Margaret G. Hermann, “How Democracies Use Intervention: A Neglected Dimensionin
Studies of the Democratic Peace” (1996) 33 Journal of Peace Research 309.

2 Randolph M. Siverson, “ Democraciesand War Participation: In Defense of the Institutional Constraints
Argument” (1995) 1 European Journa of International Relations 481 at 482. Some authors have
attempted to go beyond the focus on formal regime type in examining propensity for intervention and
war. For arecent, comparative look at the effect of military influence on conflict propensity among
democratic regimes, see Seung-Whan Choi & Patrick James, “Civil-Military Structure, Political
Communication, and the Democratic Peace” (2008) 45 Journa of Peace Research 37.

2 | hesitate to invoke the separation of powers paradigm, however, since it is usualy applied only to
legidative or judicia scrutiny of the executive “war power.” The current enterpriseis broader in that it
also looks at what scrutiny the judiciary exercises over the military in the latter’ s capacity as adistinct
actor. Furthermore, a doctrine of separation of powers, it has been suggested, is conceptually
problematic in the sphere of international judicial scrutiny of the behaviour of states and international
organizations, given the role that sovereignty continues to play in international law: see Christian
Tomuschat, “ International Law: Ensuring the Survival of Mankind onthe Eveof aNew Century” (1999)
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neglected question of oversight of themilitary fromjudicial and quasi-judicial (ombudsmen,
coroners, etc.) bodies. Looking at the recent experience of the U.K., the U.S., and Canada
inrelation to domestic, regional, and international tribunals, thisarticle will probe the extent
towhichthereiscivilianjudicial oversight over military action when those states' forcesare
engaged overseas. |n doing so, the article will address the applicability of human rights and
international criminal legal regimes, aswell asthe availability of enforcement mechanisms,
to the military. Does, for example, the Convention for the Protection of Human Rights and
Fundamental Freedoms (via the Human Rights Act 1998) apply to the actions of British
soldiers on routine patrol in Irag?” Does the Canadian Charter of Rights and Freedoms®
apply to the actions of Canadian soldierswho detain Afghan citizens and hand them over to
local authorities? Thisarticle will aso go beyond formal law and take a socio-legal ook at
the reaction of militaries to “creeping civilianization.” To put it briefly, this form of
legalization and civilianization has recently been considered a threat to morale and
operational effectiveness and has spawned the lawfare and legal encirclement notions
mentioned in the introduction.®

Intriguingly, in Canada, broad civilian oversight of the armed forces both at home and
abroad appearsto be largely accepted as ageneral principle, at least to agreater extent than
inthe U.K. and U.S. For example, while criticism of the Canadian Forces Afghan detainee
policy has been played down as a“distraction” by top brass, there has not been the visceral
reaction in Canada against civilian oversight over the conduct of operations.® Thisis very
likely a result of changes to institutions and Canadian military culture that took place
following the Somalia debacle and subsequent fallout. Thisarticlewill arguethat therisein
“legal encirclement” and “lawfare” claims in the U.K. and U.S. represent misguided and
dangerous attempts to resist civilian/democratic oversight and juridical oversight in
particular.

I11. KEEPING LEGALIZATION AT BAY:
LAWFARE AND LEGAL ENCIRCLEMENT CLAIMS

It isdifficult to say who coined theterm “lawfare.” Different people appear to have come
to it independently.?” For present purposes, however, the relevant starting point is 9/11 and
the subsequent “war on terror.” It isin this context that U.S. military and national security
action has been challenged through the application of legal norms, in terms of humanitarian
and human rights law and in terms of the jus ad bellum. Col. Charles Dunlap, a U.S. Air

281 Rec. des Cours 9 at 25.

= Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213
U.N.T.S. 221 [ECHR]; Human Rights Act 1998 (U.K.), 1998, c. 42 [Human Rights Act].

2 Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11
[Charter].

= On legalization, see Judith Goldstein et al., “Introduction: Legalization and World Politics” (2000) 54
International Organization 385. The legalization concept is returned to below.

% Meagan Fitzpatrick, “Hillier Calls Prisoner-Abuse Allegations a Needless Distraction for Canadian
Troops in Afghanistan” Ottawa Citizen (2 May 2007), online: Ottawa Citizen <http://www?2.canada.
com/ottawacitizen/news/story.html 71 d=11d43f66-aed4-4ab8-877b-fa2dd2593766& k=52311>.

z Oneof theearliest examplesisJohn Carlson & NevilleY eomans, “ Whither Goeth the Law — Humanity
or Barbarity” inMargaret Smith & David Crossley, eds., The Way Out: Radical Alternativesin Australia
(Melbourne: Lansdowne Press, 1975).
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Force lawyer (and now Maor General and Deputy Judge Advocate General) is often
attributed authorship of theterm, beginning with aNovember 2001 essay for Harvard’ s Carr
Center for Human Rights Policy. In that essay he asked:

Iswarfare turning into lawfare? In other words, is international law undercutting the ability of the U.S. to
conduct effective military interventions? Is it becoming a vehicle to exploit American values in ways that
actually increaserisksto civilians? In short, islaw becoming more of the problem in modern war instead of
part of the solution??®

In thisand subsequent writings, Dunlap presentslaw’ spreval ence asafeature of thetwenty-
first century war and indeed aweapon in these modern wars. More specifically, he describes
lawfare as attempts by opponents of the U.S. projection of power to uselaw to disciplineand
hamper that power. L egally informed strategiesare asymmetric tool s of theweak to be used
against militarily superior forces and military commanders, and civilian masters need to be
aware of and on guard against these weapons. The most concrete and least controversial use
of the term, one that is not addressed in this article, describes the use of protected persons
or places by fighters to shield themselves from attack from an enemy who has greater
firepower but is constrained by international humanitarian law (IHL) norms. More
expansively, lawfare is used to describe a variety of legal weapons challenging American
might. Thus, challenges to the legality of U.S. military tribunals to try terrorism-related
charges, the referral of casesto international courts, and the treaty to ban cluster munitions
have al been described as examples of lawfarein action.* Lawfareisnot the only word that
has been deployed to describethe use of law against the U.S. military. “ Hyperlegalism”* and
“martial litigation”* have been suggested as well. It should also be pointed out that the
wagers of lawfare are not limited to foreign “Islamists’ and other obvious enemies.
Americans themselves who use the courts to oppose what they see as draconian abuses of
civil liberties in the war on terror have been described as “misusing” the legal system.
International or transnational actors, including the I nternational Committee of the Red Cross
(ICRC), Human Rights Watch, and even the International Court of Justiceitself (asaresult
of the Palestinian Wall Advisory Opinion) have also been accused of lawfare.®® Implicitly,
lawfare even madeit into the 2005 U.S. National Security Strategy: “ Our strength asanation
state will continue to be challenged by those who employ a strategy of the weak using
international fora, judicial processes, and terrorism.”*

= CharlesJ. Dunlap Jr., “Law and Military Interventions: Preserving Humanitarian VValuesin 21st Century
Conflicts” (Paper prepared for the Carr Centre for Human Rights Policy, 29 November 2001), online:
Harvard Kennedy School <http://www.hks.harvard.edu/cchrp/Web%20Working%20Papers/Use%200f
%20Force/Dunlap2001.pdf>.

» Dunlap, supra note 2.

% See e.g. Frank, supra note 3.

s See Richard K. Betts, “Compromised Command: Inside NATO' s First War,” Book Review of Waging
Modern War: Bosnia, Kosovo, and the Future of Combat by Wesley K. Clark, (2001) 80 Foreign Affairs
126 at 129.

%2 Frank, supra note 3 at 648.

8 Seee.g. Jeremy Rabkin, “‘ Lawfare' : Thelnternational Court of Justice Rulesin Favor of Terrorism” The
Wall Street Journal (17 July 2004), online: The Wall Street Journal <http://www.opinionjournal.
com/forms/printThis.html 2id=110005366>.

3 Department of Defense, National Defense Srategy Of The United States Of America (18 March 2005)
a 5, online: Global Security <http://www.globalsecurity.org/military/library/policy/dod/d20050318
ndsl.pdf>.
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More recently, Dunlap’'s early defensive view of lawfare has been supplemented by a
dynamic, multi-dimensional version. Inthisversion, rather than being solely onthereceiving
end of lawfare, militariesand their political mastersuselaw strategically by justifying actions
through an enabling legal framework. Lawfare becomes, in this view, a neutral plane —
simply afeature of twenty-first century warfare — that can be used by any party to greater
or lesser effect. Human rights norms might provide the cloak for aggression, but they might
equally provide aweapon against such aggression. Civilian casualties may be portrayed as
the direct result of afailure to protect civilians or cast as the unfortunate, but inevitable,
outcome of aproportionate attack on amilitary object. As David Kennedy putsit in Of War
and Law, “[l]Jaw now offers an institutional and doctrinal space for transforming the
boundaries of war into strategic assets, as well as a vernacular for legitimating and
denouncing what happensinwar.”* In hisview the humanitarian and the sol dier have moved
closer together into a mutual legal space where the same language and norms are used to
defend and attack military initiatives. Judging by the voluminous positive reviews of
Kennedy’ s book, including a“blurb” on the book cover by Dunlap himself, this expansive
view of lawfare has been well-received in U.S. defence studies circles.

Onthe other side of the Atlantic, the term lawfare has not gained popularity in the British
military or among its supporters. Despite the number of combined operations and the strong
influence of American strategic and tactical thinking on the British military, the“Neo-Con”
undertones to lawfare simply do not resonate in the U.K. in the same way. However, some
similar complaints have been madein the U.K. asin the U.S. and to these have been added
concerns about legalization and over-regulation generally. Several former chiefs of defence
staff have expressed dismay about the “legal encirclement” or “legal siege” of the British
armed forces.®® Admiral Lord Boyce, Chief of Defence Staff at the time of the 2003 Iraq
invasion, is a particularly vocal critic of the perceived encroachment of law and resulting
harm to operational effectiveness. As he put it in the House of Lords:

The Armed Forces are under legal siege.... They are being pushed by people schooled not in operations but
only in political correctness. They are being pushed to atime when they will fail in an operation because the
commanding officer's authority and his command chain has been compromised with tortuous rules not
relevant to fighting and where his instinct to be daring and innovative is being buried under the threat of
liabilities and hounded out by those who have no concept of what is required to fight and wi n.%

s David Kennedy, Of War and Law (Princeton: Princeton University Press, 2006) at 116.

% Booth, supra note 1. A more detailed account of what is meant by “legal encirclement” in the United
Kingdom can be found in Christopher P.M. Waters, “Is the Military Legally Encircled?’ (2008) 8
Defence Studies 26.

87 H.L., supranote 1.
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These comments have been echoed in official military publications (albeit in less political
language),® by politicians of both major political parties® and media commentators.®

A sense of legal encirclement is also evident among ordinary officers and enlisted
personnel. Thisis evident through a quick survey of internet chat forums such asthe British
Army Rumour Service (ARRS), where resentment about the trials of British soldiers has
been expressed, and is suggested by the recent creation of the British Armed Forces
Federation, which promises legal support to members.** Some useful empirical data on the
subject hasrecently been gathered by aBritish Army officer using an anonymousweb survey
of British military personnel aspart of amasters dissertation.*> One proposition posed by the
survey was as follows: “1 believe that recent changes to UK law (incorporating legislation
from the International Criminal Court) are damaging the operational effectiveness of units
on operations.”* Forty-three percent of respondents across the three services believed that
effectiveness had indeed been damaged.* For the army, the figure was 50 percent. A
staggering 77 percent of al respondents (82 percent in the army) were of the view that
“[m]ilitary commanders and their subordinates are much more likely to be investigated and
charged with war crimes than ever before.”* Forty-three percent (50 percent in the army)
found that the “utility of mission command had been significantly reduced” because of this
greater likelihood of prosecution.*® Differencesin perception between the services — with
the army feeling most at risk — may be explained, in part at least, by the fact that soldiers
dealing with insurgents and civilians in Irag and Afghanistan are most likely to feel legal
pressure on adaily basis.

However, in addition to apprehensiveness about the law, the data from this survey also
showsinterest in law and adesire to comply with legal norms. An overwhelming number of
participants in the survey, for example, agreed that “[m]ilitary commanders at all levels
should take more care to consider the legal implications of any mission or task they have

3 See eg. Pat Conn, The Military Covenant, online: The Airborne Network <http://www.
abnetwork.org/articles/military-covenant/militarycovenent2.htm>. The Covenant states that “[b]y
placing more emphasis on individua rights than on collective responsibility, much domestic and
European legislation may impact adversely on the operational effectiveness of the Army.”

% See e.g. the remarks of Patrick Mercer, cited in Sean Rayment, “British Troops in Iraq are Afraid to
Open Fire, Secret MoD Report Confirms’” The Telegraph (29 April 2006), online: The Telegraph
<http://www.tel egraph.co.uk/news/uknews/1517035/Briti sh-troops-in-irag-are-afrai d-to-open-fire-
secret-MoD-report-confirms.htmil>.

“ Seee.g. Max Hastings, “The Army’s Deadliest Enemy isat Home" The Telegraph (21 January 2006),
online: The Telegraph <http://www.telegraph.co.uk/comment/3622518/The-Army%27s-deadliest-
enemy-is-at-home.html>; “Ministers ‘Not Fit to Polish Boots' of Cleared Irag War Hero” Daily Mail
(15 February 2007), online: Mail Online<http://www.dailymail.co.uk/news/article-436175/Ministers-fit-
polish-boots-cleared-Irag-war-hero.html>.

4 Audrey Gillan & Richard Norton-Taylor, “ Angry Soldiers Demand ‘ Trade' Federation” The Guardian
(26 January 2006), online: The Guardian <http://www.guardian.co.uk/uk/2006/jan/26/military.
immigrationpolicy>.

2 W.G.L. Mackinlay, “Perceptions and Misconceptions: How are International and UK Law Perceived

to Affect Military Commandersand Their Subordinates on Operations?’ (2007) 7 Defence Studies 111.

Ibid. at 127.

Ibid.

Ibid. at 134.

Ibid. at 135.

&5 & & &



894 ALBERTA LAW REVIEW (2009) 46:4

been given.”* This should not be surprising. After al, law is one of the things that
distinguishes war fighting from murder (important to morale and the professional ethos),
affords individual soldiers some protection from capricious or arbitrary punishment from
their superiors (or the enemy if captured), and ultimately supports operational effectiveness.
With respect to operational effectiveness, it is a well-established point, but one worth
repeating, that an effective system of military law is crucia to discipline and supports the
chain of command.®®

IV.THE ENCIRCLERS

Many of the examplesused in thisarticledeal with international law. However, itisworth
noting that this branch of law is often regarded within the military as only part of abundle
of civilianor civilian-inspired law and regulation that isoppressively, or at least confusingly,
applicable to the armed services. In the British military, the encirclement is perceived to
come from a variety of domestic, European, and international sources. Furthermore, this
encirclement does not only take the form of law acting on the military from other sources,
but has permeated the military’s“own” law in matters such as discipline. According to the
encirclement accounts, domestic regulatory schemeson health, safety, and labour standards,
among other things, are applied inappropriately to the military. Particular invective is
reserved for the unsuitable application of human rights standards in matters such as
recruitment and discipline, which, it isargued, erode the distinct military normsintended to
save the lives of soldiers on the battlefield and allow battles to be won. Thick, civilian
regulation of the armed forces by Westminster or scrutiny from foreign cities such as
Brussels, Strasbourg, or Geneva, is anathema to both operational requirements and the
military ethos.

The importation of civilian norms through legalization happens not only through
regulatory creep, but through increasing litigiousnessaswell. Often thislitigationisbrought
by civilians or civilian employees of the Ministry of Defence (MoD), which the Ministry
places in the context of concerns about a rising “compensation culture” generally.®
Thousands of service people or ex-service members have al so claimed against the MoD for
physical or psychological harm suffered during service. They are joined by increasing
numbers of foreign civilians bringing suitsin British courts and aleging harm at the hands
of theBritisn military overseas. Thus, legal siege comesfrom below (service people), aswell
as from above (governments), and the outside (civilians, both citizens and foreigners).
Needlessto say, the costs of these claims, both in terms of money paid out and time, detract
from defence priorities. These legal challenges, it should be noted, also garner negative
media attention, which detracts from the military’ s ability to stay “on message.”

In addition to court challenges, collateral attacks on military decision-making occur
through legal forasuch as coroners' courts. Recent coroners have, for example, investigated

a Ibid. at 146.

@ See His Honour Judge James W. Rant, Courts-Martial, Discipline, and the Criminal Process in the
Armed Services, 2d ed. (Oxford: Oxford University Press, 2003) at 1-20.

e U.K., Ministry of Defence (MoD), Claims: Annual Report 2005/2006 (July 2006) at 2, online: MoD
<http://www.mod.uk/NR/rdonlyres/5A077EA5-2E36-415B-9F1A-15ECOBEC094B/0/claims_
annual_report_0506.pdf>.
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inadequate military kits and death from “friendly fire” and subjected the military to serious
and public criticism.* Finally, quasi-judicial responses, notably independent publicinquiries,
have been urged upon the military over military failings. In May 2008, such aninquiry was
ordered into the 2003 beating death of Iragi civilian BahaMousaby British troops,> and the
inquiry into the 1972 Bloody Sunday in Northern Ireland, which sat between 1998 and 2004,
and which at the time of writing had still not delivered a report, shows that scrutiny of
military actionin alegal forum may take placelong after the eventsin question.® Indeed one
of the fears about encirclement isthat legal attacks can come from any place at any time.

Assuggestedinthesurvey of Britishmilitary officersmentioned above, the overwhelming
international law sourceof concernisinternational criminal law. SincetheU.K.’ sratification
of the 1998 Rome Satute of the International Criminal Court,* the prospect of British
soldiers being found responsible for war crimes has been seen asvery redl. There are fears
that soldiers now hesitate to do their jobs, thus risking themselves, comrades, and the
mission.* Men and women in uniform are worried about being second-guessed by
investigators and alegal system not only ignorant of the situation on the ground in Irag or
Afghanistan, but possibly “out to get them.” One concern is that prosecutions may be
launched to showcase the country’s firm determination to punish war crimes and/or avoid
ICC intervention under the Rome Satute's “ complementarity” principle, under which the
ICC can only assume jurisdiction over a case if the domestic legal system is unwilling or
unable to investigate, prosecute, or try a case.® Other concerns about internationa law are
the extent to which human rights law appliesto the actions of British soldiers overseas, the
suitability of an outdated international humanitarian law regime for modern conflicts, and
limits on the jus ad bellum, or the legality of the use of force itself.

The ICC remains a cause for concern in the U.S. as well despite that country’s absence
as a party to the Rome Statute. Some American military and academic observers have even
suggested, asfar fetched asthismay be, that the | CC hasthe potential to be used by terrorists
to further their aims, through misusing the Court’s investigative powers, filing spurious
complaints, and using the court processto mani pul ate the mass media.*® Intriguingly, despite
Canada being the first country to adopt comprehensive legislation implementing the Rome
Satute, no similar public hand-wringing over the ICC has taken place. Obviously, thisisin
part due to Canada’ s less ambitious role overseas but, as | will suggest later, the Canadian
Forces have more or less come to accept the idea of external legal oversight and
accountability from avariety of actors.

50 Seee.g. “MaD Ciriticised for Soldier Deaths” BBC News (15 February 2008), online: BBC News<http://
www.news.bbc.co.uk/2/hi/uk_news/england/7245533.stm>; Michael Evans, “US agreesto Hand Over
Video of Attack on British Convoy” The Times (7 February 2007), online: Times Online <http://
www.timesonline.co.uk/tol/news/worl d/us-and-americas-article1343485.ece>.

5t Richard Norton-Taylor, “MoD Launches Inquiry into Iragi’s Death in Army Custody” The Guardian
(14 May 2008), online: The Guardian <http://www.guardian.co.uk/uk/2008/may/14/military.irag>.

52 See online: The Bloody Sunday Inquiry <http://www.bloody-sunday-inquiry.org.uk/>.

5 17 July 1998, 2187 U.N.T.S. 3 (entered into force 1 July 2002, ratified by U.K. 4 October 2001) [Rome
Statute].

4 Rayment, supra note 39.

5 Rome Statute, supra note 53, art. 17.

56 W. Chadwick Austin & Antony Barone Kolenc, “Who’s Afraid of the Big Bad Wolf? The International
Criminal Court as a Weapon of Asymmetric Warfare” (2006) 39 Vand. J. Transnat'l L. 291.
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V. LAWFARE AND THE LIMITSOF OVERSIGHT

The lawfare and encirclement notions are “catchy” and paradigmatic. They are aso
fundamentally misleading, suggesting as they do the image of a military isolated and
surrounded by the enemy forces of civilianized and/or foreign law wielded by enemies or
misguided compatriots acting under the guise of civilian oversight. Thissection of thearticle
makes three points to highlight the shortcomings of the lawfare and legal encirclement
metaphors. First, with historical perspective, it is clear that for centuries military law has
been distinct, but evolving parallel to and under the influence of civilian law and civilian
lawyers — civilianization is not a new and dangerous phenomenon. Second, the branch of
international law that does set some limits on the means and methods of warfare, IHL, is
fundamentally permissive. Third, domestic, regional, and international courts and tribunals
remain deferential to the military’s core function of combat, perhaps unduly so given the
important role they play in democratic societies generally.

A. CIVILIANIZATION AND ITSBENEFITS

Democratic civilianization is an old and constant theme in the military histories of the
UK., U.S, and Canada® While in the earliest days of raising armies, military law
(Ordinancesand later Articles of War) waspurely theking' s prerogative, since at least 1627
Parliament began limiting the power of theroyal prerogativein defence matters. Eventually,
with the promulgation of legislation in thelate nineteenth century, the British military justice
system passed from being partly statutory and partly prerogative to being wholly statutory,
and civilian supremacy became enshrined. Aswell asoveral civilian supremacy, therole of
civiliansin military justice hasalso expanded over the centuries. In 1688 the Articles of War
referred to a Judge Advocate General (JAG) for thefirst time; a civilian who was to assist
at courts martial on points of law. The JAG's powers steadily increased, at one point
including prosecuting and advising the court martial, and today the position in the U.K.
(though not in Canada or the U.S.) remains one held by acivilian. It would be wrong to see
this evolving civilianization of military law as causing a steady erosion of operational
effectiveness. Tothecontrary, for example, the Mutiny Act, 1688 made provisionfor “amore
Exemplary and speedy Punishment than the [usual] Forms of Law will allow.” There have
of course been periods where civilianization has slowed and certainly the rate and extent of
civilianization has been uneven in military history throughout the Western world.*® For
example, while the British military justice system has been regularly tweaked by legislators
and courtsin recent years,*® congressional silence on post-war American military justice has

57 See generally Gordon Hook, “The Evolution of New Zealand Military Tribunals. From Prototype to
Paradigm” (2003) New Zealand Armed Forces Law Review 36.

% Mutiny Act, 1688 (U.K.), 1 Will. & Mar., c. 5.

5 On thefits and starts of civilianization in French military justice, see Gérard Bonnardot, “ Perspective
historique du régime juridique des militaires en France” in Varenne, supra note 5, 165.

€0 See e.g. Armed Forces Act 2006 (U.K.), 2006, c. 52.
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been notable.®* Nonetheless, the gradual march of civilianization over time is apparent in
both the U.K. and the U.S.%

Having suggested that civilianization has aways been present in the evolution of military
law, it must be acknowledged that civilianization has been stepped up anotchin recent years,
at least inthe U.K. Military law expert Gerry Rubin suggests that starting in the mid-1960s,
traditional British understandings of military legal autonomy began to give way to
civilianization at a greater rate. This involved a change in military law and values as the
military responded to wider social and legal norms, such as equal opportunities. He writes
that now “military law and civilian law are intersecting on awider front in domestic law and
at greater frequency than hitherto.”®® He also notesin terms of actors that “military law has
ceased to bethe narrow preserve of military lawyersand of ahandful of civilianlawyerswho
occasionally appeared before courts martial.”® Some of the civilianization that occurred
since the mid-1960s was consensual. However, in the late 1990s at | east, there were several
ECHR challenges to the military, including one against the ban on gays and leshians, and
others to the independence and fairness of court martial procedures. These challenges
resulted in change being forced on the military, not by the civilian executive or Parliament,
but by courts.®® Interestingly, despite the lack of consensua change and indeed outright
opposition to these changes, now it isdifficult to find serving personnel who believe theend
of the ban on gays and leshians has hampered operational effectiveness or that greater
reliance on acivilian judge advocate has undermined military justice.

Conceding that some changes have been imposed on the military by courts, it would
nonetheless be wrong to leave the impression that this is the norm. Civilian-military
interaction and engagement, rather than imposition and encirclement, remains the usual
pattern. A good example of the usual interaction isthe drafting of the Armed For ces Act 2006
in the U.K. Rather than the Act being externally imposed upon the military, the legislation
was drafted in close consultation with the military. The Armed Forces Bill Team at the MoD
included two representatives from each service and consulted “a cross section of personnel
of al ranksin UK armed forces units’ and took into account “the most recent operational
experiences.” ® The main purpose of the Act wasto replacethethree services' disciplineacts
with a piece of legislation that harmonizes to alarge extent military discipline between the
services. Rather than erode discipline in the armed forces by replacing the special
relationship between commanders and his/her subordinates, the Act actualy dlightly

& For a critique of the Uniform Code of Criminal Justice, see Michael . Spak & Jonathon P. Tomes,
“Courts-Martia: Timeto Play Taps?’ (1999) 28 Sw. U.L. Rev. 481.

62 In the United States, private contractors were recently brought into the scope of the Uniform Code of
Military Justice by U.S., Bill H.R. 5122, John Warner National Defence Authorization Act for Fiscal
Year 2007, 109th Cong., 2006, s. 551.

e G.R. Rubin, “United KingdomMilitary Law: Autonomy, Civilianisation, Juridification” (2002) 65Mod.
L. Rev. 36 at 36-37. Severd of theU.K.’ straditional alliesfaced similar pressuresaround the sametime.
For an Australian perspective, see Matthew Groves, “ The Civilianisation of Australian Military Law”
(2005) 28 U.N.SW.L.J. 364.

o4 Rubin, ibid. at 36.

& See Lustig-Prean v. United Kingdom (2000), 29 E.H.R.R. 548; Smith v. United Kingdom (2000), 29
E.H.R.R. 493; Findlay v. United Kingdom (1997), 24 E.H.R.R. 221.

&6 U.K., Armed Forces Bill Team, An Overview of the Service Justice System and the Armed Forces Act
2006 (U.K.: Minister of Defence, 2006) at 7-8, online: MoD <http://www.mod.uk/Defencel nternet/
AboutDefence/CorporatePubli cations/L egal Publi cations/ArmedForcesA ct2006/>.
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increasesthe power of Army and Air Force commanders, albeit with aminor reductioninthe
powers of commanders at sea.

Thelongstanding theoretical debate over the extent to which acivil-military gap between
military/warrior valuesand civil society/civilian valuesisinevitable, necessary, or desirable
has been implicit in this discussion of civilianization and military-civilian engagement. To
recap fromPart |1 of thisarticle, thetwo classic, opposing worksinthefield are Huntington's
The Soldier and the State and Janowitz's The Professional Soldier. Huntington advocates
maximizing the professionalism of the officer corps by establishing an autonomous military
spherewhile Janowitz arguesfor amilitary along thelinesof a“constabulary” model, where
themilitary maintains close linksto society.®” The debate remainsalive one, but what is now
clear to most is that the divide between the military and civil society cannot become a
divorce. A certain degree of civilian and military comity must be maintained for the sake of
the health of a particular society, democracy, and military. There is even one school of
thought that suggests adirect relationship between democracy and military success. Facing
empirical studies that show democracies win wars more often than other types of regimes,
theorists have asked why this should be the case. Several factors appear to be at play. At the
leadership level, strategic decisions may be sounder after being forced through the ringer of
democratic debate. But even on the lower level of unit effectiveness it appears that
importation of democratic norms into the military, such as respect for individuals and
individual initiative-taking, resultsin better war fighting and effectivenessin other types of
operations, such as occupation, as well.%©

One consistent flashpoint for resistance to the importation of democratic valuesinto the
military, however, tends to be human rights. In what appears to be the only monograph on
the subject, Peter Rowe suggestsin The Impact of Human Rights Law on Armed For ces that
human rights are compatible with effective military discipline.®® They do not, he argues,
impose “an unacceptable burden” on the military.” While praising Rowe's work, Rubin
suggests that the question unanswered by Rowe is whether or not human rights “[result] in
greater military effectiveness.”” There is evidence to say that they may. In Britain's
volunteer military of “citizen soldiers,” where recruiting and retention, especialy for the
army, has become a challenge, the military cannot afford for the gap between civilian and
military values to grow too wide.”> Rowe suggests, for example, that “[a]n army which
declared that it would ignore the human rights of its soldiers during its disciplinary
procedures may find it difficult to recruit and retain them where it depends upon voluntary

& Huntington, supra note 8; Janowitz, supra note 9.

&8 A good discussion of the democracy factor in military performanceis Stephen Biddle & Stephen Long,
“Democracy and Military Effectiveness: A Deeper Look” (2004) 48 J. Confl. Resolution 525.

6 Peter Rowe, The Impact of Human Rights Law on Armed Forces (Cambridge: Cambridge University
Press, 2006).

0 Peter Rowe, “ Do Soldiers Really Have to Apply Human RightsLaw in Military Operations?’ (The 4th
Ruth Steinkraus-Cohen International Law Lecture delivered to the United Nations Association,
Westminster Branch, 16 May 2006) at 17, online: United Nations Association: Westminster Branch
<http://www.unawestminster.org.uk/pdf/peter_rowe_lecture_2006.pdf>.

n Gerry Rubin, Book Review of The Impact of Human Rights Law on Armed Forces by Peter Rowe,
(2007) 12 J. Confl. & Sec. L. 149 at 150.

2 Ontheimportance of fairnessinthedisciplinary processfor voluntary enlistment, see Rowe, supranote
69 at 68.
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enlistment.””™ Recruiting and retention aside, compliance with human rights and
humanitarian law, and more generally, oversight by a variety of civilian actors including
courts is also necessary to operational success, aswill be further discussed below.

B. THE WEAK CHECK OF INTERNATIONAL HUMANITARIAN LAW

Concernshave been expressed that complying with decades-old IHL conventionsin places
like Irag or Afghanistan, where the Western Alliance’ s enemies are unrestrained by morals
or laws, has forced soldiers to fight “with one hand tied behind their back.” While it is of
course true that IHL places limits on the means and methods of warfare, the law remains
essentialy permissive. As the British MoD Manual of the Law of Armed Conflict puts it,
“[t]he law of armed conflict is consistent with the economic and efficient use of force. Itis
intended to minimize the suffering caused by armed conflict rather than impede military
efficiency.”” This overriding theme in IHL is highlighted in the principle of military
necessity. According to the MoD manual, which isintended to be an operational guide, “the
use of force in ways which are not otherwise prohibited is legitimate if it is necessary to
achieve, as quickly as possible, the complete or partial submission of the enemy.””® There
are, of course, grey areas in the concept of military necessity. Proportionality in balancing
between the principles of humanity, and distinction between civiliansand combatants on the
one hand and military necessity on the other, is not always easy in targeting decisions, but
thelaw accepts, among other things, that non-combatants may bekilled in operationsagainst
the enemy.™

Where the substance of IHL has appeared outdated to governments and militaries, ways
have been found to avoid awkward aspects of the law. One obvious way of doing so on the
ground has been the use of private military companies (PMCs) who are, at least in a
functional sense, not subject to the same checks as state militaries.”” At ahigher level, United
Nations Security Council resol utions and human rights norms have been used to justify what
might otherwise beillegal. A prime example is the use of Security Council resolutions to
justify the codlition’s “transformetive” actions in lrag. These actions, including
“debaathification,” forced democratization, and federalization, were strictly contrary to
“conservationist” principles of thelaw of occupation, which providethat existing structures
of authority and lavs must beleft in placeto the extent compatiblewith military exigencies.™
Security Council resolutions, notably Resolution 1483, in legalizing or at least legitimating
the Coalition Provisional Authority (CPA), provided a structure to avoid traditional

I Ibid.

™ UK Ministry of Defence, The Manual of the Law of Armed Conflict (Oxford: Oxford University Press,
2004) at 21.

S Ibid. at 22.

76 For an excellent account of the limits of IHL to control force, especially the intensity of force, see Jan
Klabbers, “ Off Limits? International Law and the Excessive Use of Force” (2006) 7 Theor. Ing. L. 59.

i | am not suggesting “dirty work” isthe only reason for the use of PMCs, many of which are involved
in logistics rather than combat: see generally Lindsey Cameron, “Private Military Companies: Their
Status Under International Humanitarian Law and its Impact on their Regulation” (2006) 88 Int’| Rev.
Red Cross 573.

73 See Adam Roberts, “Transformative Military Occupation: Applying the Laws of War and Human
Rights” (2006) 100 A.J.I.L. 580 at 580.
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understandings of occupation law.™ Among other things, the Resolution authorized a UN
special representative for Iraq to work with the CPA in “promoting the protection of human
rights’ and “encouraging international effortsto promotelegal and judicial reform.”® While
the Security Council’s aim of promoting democratization is laudable, there are few who
would suggest that implementation of the Resolution was done in a manner that respected
therule of law.

Of course, IHL continuesto devel op fromits 1949/1977 bedrock instruments, the Geneva
Conventions™ and their Additional Protocols,® and newer developments, such as the
landmines or cluster munitions bans, can and do constrain the scope for military action.
Furthermore, civilian norm entrepreneurs are involved in IHL to agreater extent now than
at any time since the nineteenth century civilian efforts establishing the Red Cross
movement; IHL is no longer “owned” by the military in the same way as it was at some
pointsinthetwentieth century. However, military realitiesareconsistently taken heavily into
account when negotiating or ratifying new IHL instruments and the protections extended to
victims of armed conflict are developed incrementally. Military technical and legal experts
are amost always consulted, as suggested by the interaction (over encirclement) paradigm
put forward above. Asone IHL expert putsit, “[s]tates are reluctant to give up anything that
givesthemamilitary advantage, so the searchisawaysfor common ground where statescan
agree on some measures that can afford alittle protection for the victims of war.”®

Moving beyond anormative understanding of the doctrine of military necessity, it should
also be pointed out that compliancewith IHL bringsmilitary and political advantage. Troops
who are IHL compliant will have a better chance of pacifying or occupying an area. Thus,
it is often considered “palitic” as well as mandatory to “enforce good behaviour upon
occupying troops or upon soldiers who are dealing with a civilian population.”® This is
particularly true in dealing with insurgencies and the need to win a “hearts and minds”
campaign with the civil population. This was the case with the British army’ s experiences
in Northern Ireland over many years. Some of the least successful aspects of the military’s
engagement in Northern Ireland came when, as has been ably demonstrated with respect to
the 1970 Falls Curfew, the military acted on dubiouslegal grounds.®® The sameistrue today
in Afghanistan and Irag where breaches of IHL have been one cause of poisoned relations
with local counterparts and a significant factor in losing or winning the peace following

0 SC Res. 1483, UN SCOR, 2003, UN Doc. S'RES/1483.

g Ibid. at para. 8.

8 Geneva Convention for the Amelioration of the Condition of the Wounded and Sickin Armed Forcesin
the Field, 12 August 1949, 75 U.N.T.S. 31; Geneva Convention for the Amelioration of the Condition
of the Wounded, Sick and Shipwrecked Membersof Armed Forcesat Sea, 12 August 1949, 75U.N.T.S.
85; Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 1949, 75 U.N.T.S.
135; Geneva Convention Relativeto the Protection of Civilian Personsin Time of War, 12 August 1949,
75U.N.T.S. 287.

8 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), 8 June 1977, 1125 U.N.T.S. 3 [Protocol I];
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol 11), 8 June 1977, 1125 U.N.T.S. 609.

8 A.P.V. Rogers, Law on the Battlefield, 2d ed. (Manchester: Manchester University Press, 2004) at 3.

8 Rant, supra note 48 at 2.

& Colm Campbell & Ita Connolly, “A Model for the ‘War Against Terrorism’ ? Military Intervention in
Northern Ireland and the 1970 Falls Curfew” (2003) 30 J.L. & Soc'y 341.
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active hostilities. As Adam Roberts has put it, “ Some of the biggest coalition problemsin
both Afghanistan and Irag have come from failures of the coalition to observe basic norms
on certain matters, especially with regard to treatment of prisoners.”® It should be conceded
that thisinstrumental argument about the utility of legal compliance isless obvious outside
of the occupation/insurgency context. However, even “high intensity” conflicts may be
fought parallel or prior to counter-insurgency operations and it is a feature of modern war
that it is difficult to isolate one form of warfare from another.®” Furthermore, in any sort of
conflict where the goal is a lasting accommodation or peace, IHL compliance plays an
instrumental role. One of the reasons why the U.K. and Argentina were able to quickly
restore relations following the Falklands conflict was the general compliance with IHL by
both parties to the conflict.

C. COURTSARE DEFERENTIAL TO WAR FIGHTING

Theimportance of thejudicial branch to good governance, therule of law, and democracy
is well-established. However, with respect to national security matters, including defence,
courts in democracies have tended to be deferential towards the executive and national
security agencies. This is especialy true in times of perceived emergency, which would
include the prolonged emergency of the “war on terror.”® In fact, despite concerns about
legal encirclement and lawfare, national and international tribunals pay great heed to the
military’ s operational prerogatives.

One high-profile issue before the courts has been the reach of national human rights
protections beyond the territory of the state sending troops abroad. In Europe the question
concernsthe application of the ECHR beyond the member states of the Council of Europe.®
In the seminal case of Bankovic v. United Kingdom, families of those killed in Belgrade in
1999 by a NATO air strike on a communications site sought to bring claims before the
Strasbourg court.®® Their claim was rejected. The approach taken by the Grand Chamber of
the European Court of Human Rights was to construe narrowly the possibility of the ECHR
applying extraterritorially. The Court emphasized the regional nature of the Convention,
holding that it was “ not designed to be applied throughout the world, even in respect of the
conduct of contracting states.”* The Court provided for some exceptions to this principle,
such as the actions of embassies, but these were of limited scope.

8 Richard Norton-Taylor & Clare Dyer, “International Laws Hinder UK Troops— Reid” The Guardian
(4 April 2006), online: The Guardian <http://www.guardian.co.uk/politics/2006/apr/04/uk.military>.

&7 See Charles C. Krulak, “The Strategic Corporal: Leadership in the Three Block War” Marines 28:1
(January 1999) 26.

e See David Dyzenhaus, The Constitution of Law: Legality in a Time of Emergency (New York:
Cambridge University Press, 2006).

8 On the extraterritorial application of the 1966 International Covenant on Civil and Political Rights, 16
December 1966, 999 U.N.T.S. 171 [ICCPR] to non-nationals of states party to the Convention (which
include Canada), see P.R. Ghandhi, The Human Rights Committee and the Right of Individual
Communication: Law and Practice (Aldershot: Ashgate, 1998) at 129-32. See also UN Human Rights
Committee, General Comment No. 31 [80] : Nature of the General Legal Obligation Imposed on States
Parties to the Covenant, 80th Sess., UN Doc. CCPR/C/21/Rev.1/Add.13 (2004) at para. 10 [General
Comment 31].

o Bankovic v. United Kingdom (2007), 44 E.H.R.R. SE5 [Bankovic].

ot Ibid. at para. 78.
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Subsequent jurisprudence from Strasbourg hasbeen moreequivocal. Inlssav. Turkey, the
Court considered a claim resulting from the death of anumber of shepherdsin northern Irag
following an alleged Turkish military action over asix-week period.* The Court appearsto
have expanded the Bankovic principle by suggesting that: “[A] state may also be held
accountable for violation of the Convention rights and freedom of persons who are in the
territory of another state but who are found to be under the former state’s authority and
control.”® If indeed the I ssa test is the law, the possibility of human rights applying to the
actionsof Britishtroopsoperating overseasismorelikely than under the Bankovic reasoning.
This Issa approach, however, has been derided as bad law by the House of Lords in the
recent R. (on the application of Al-Skeini and others) v. Secretary of Sate for Defence
decision, which involved the application of Convention rights (via the Human Rights Act)
to British troopsin Irag.* In that case, Lord Rodger said this of Issa, in what can only be
intended as a blunt message to Strasbourg:

Without further guidance from the European court, | am unabl e to reconcil e this approach with the reasoning
in Bankovic. In these circumstances, although Issa concerned Turkish troopsin Iraqg, | do not consider that
this aspect of the decision provides reasoned guidance on which the House can rely when resolving the
question of jurisdiction in the present case®

TheAl-Skeini case stemmed fromtheintentional or accidental shooting deathsof fivelragi
civiliansin 2003 in Basraduring patrols by British troopsand the beating to death of an Iragi
civilian whilein British custody. The House of Lords accepted that the death of the civilian
incustody could trigger Convention rights, asthefact of custody could represent ajustifiable
exception to the general principle on territorial jurisdiction of the ECHR (along the lines of
embassy action). However, it roundly rejected the prospect of English courts having
jurisdiction over the shooting deaths of the other five Iragiskilled in action. Theresult of the
Law Lords' decisionisthat fighting operations are unreviewabl e by British courts on human
rights grounds, essentially blocking Iragi civilians from the protection of the Human Rights
Act and the ECHR rights that the Act imports.

It should be pointed out that even if the House of Lords had accepted the Issa test, it isby
no means certain that Basra in 2003 could have been viewed as being under British
“authority and control” (and certainly not “ effective control” asit has been put elsewherein
the Strasbourg jurisprudence, including in Issa itself). Indeed the lower courtsin Al-Skeini,
based on testimony from senior British officers, accepted that Basra had not been under the
U.K.'s“effective control” dueto the great amount of disorder. Thisis despite the fact that
the U.K. was an occupying power for the purposes of IHL at the time.

Thisjudicial reticence is found on the other side of the Atlantic as well. Indeed, a 2008
case in Canada rejected the possibility that the Charter applied to the actions of Canadian
troopsoverseas. In Amnesty I nternational Canadav. Canada (Minister of National Defence),

o Issav. Turkey (2005), 41 E.H.R.R. 27 [Issa].

o3 Ibid. at para. 71 [emphasis added]. A similar test has been put forward by the UN’s Human Rights
Committee in General Comment 31, supra note 89, for the extraterritorial application of the ICCPR.

o [2007] UKHL 26, [2007] 3 All E.R. 685 [Al-Skeini].

9 Ibid. at para. 75.

% Ibid. at para. 83.
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two Canadian rights groups challenged the legality of the Canadian Forces detainee policy
in Afghanistan.”” Specifically, they argued, turning over Afghansfoll owing Canadian capture
to Afghan forces, where they faced areal prospect of torture and ill-treatment, contravened
thefreedom fromtortureasenshrinedinthe Charter. The Federal Court of Canada, however,
held that the Charter did not apply to Canadian Forces' actions overseas, at least when they
were deployed with the consent of the Afghan government and were not occupying forces.®
Inthislight the courtswould not forcethe Charter to“follow thetroops” without the specific
authorization of Afghanistan; an authority that the host state has not given. The Court noted
that Afghan civilians have the protection of IHL generally and by virtue of an agreement
between Canada and Afghanistan, though that is perhaps cold comfort in light of the current
near impunity in Afghanistan over prisoner abuse. Finally, athough one can point to the
halting and incremental congtitutional supervision by the U.S. Supreme Court over
government action at Guantanamo, it isworth bearing in mind, as stressed by the justicesin
the June 2008 Boumediene v. Bush decision, which held that the detainees had a habeas
corpus right before federal civilian judges, that much hinged on the fact that the U.S. base
is effectively American soil in light of over 100 years of “complete and uninterrupted
control.” % American detention of Iragisin Irag, for example, isvery likely beyond the scope
of the Guantanamo jurisprudence and the supervision of the courts. Indeed, throughout the
Guantanamo saga the Court has gone to great lengths to ensure that its actions do not
“hamper thewar effort and bring aid and comfort to theenemy,” suggesting that Guantanamo
was reviewable in part because the prolonged detention far away from the battlefield went
beyond the exigencies of military necessity.'® Indeed, the Guantanamo jurisprudence does
littleto depart from along line of jurisprudence displaying deference to both the war powers
of the commander-in-chief and the military’ sown definition of its operational boundaries.’®*

The courts have prevented victims of war from successfully claiming human rights
violationsin other waysaswell. Theseincludeinvoking notionssuch asthe non-justiciability
of vital national security matters,'® a“margin of appreciation” for states engaged in military
action,*® and reliance on Security Council resolutions. A good exampleof judicial reluctance
to overstep bounds can be found in the cases of Behrami v. France and Saramati v. France,
which involved, respectively, the failure of French Kosovo Force (KFOR) troops to mark/

o 2008 FC 336, 292 D.L.R. (4th) 127 [Amnesty]. Though the correctness of this caseisin doubt since the
decision of the Supreme Court of Canada in Khadr v. Canada (Minister of Justice), 2008 SCC 28,
[2008] 2 S.C.R. 125, whereinthe Court stressed that the normal principlethat the Charter doesnot apply
abroad does not extend to actions which violate Canada’ s international human rights obligations.

o8 Amnesty, ibid. at para. 184.

99 128 S. Ct. 2229 at 2258 (2008).

100 Rasul v. Bush, 542 U.S. 466 at 499 (2004).

101 Mostinfamously with respect to executive powers, see Korematsu v. United States, 323 U.S. 214 (1944)
(approving amilitary order removing Japanese Americans from parts of the west coast during World
War I1). Intermsof the deferenceto themilitary itself, see Goldman v. Weinberger, 475 U.S. 503 (1986)
(Air Force could restrict the religious freedom of a Jewish officer who sought to wear ayarmulke). In
thelatter casethe Court said, “courts must give great deferenceto the professional judgment of military
authorities concerning the relative importance of a particular military interest” (at 507).

102 On the notion of non-justiciability, see Ariel L. Bendor, “ Justiciability of the Isragli Fight Against
Terrorism” (2007) 39 Geo. Wash. Int’l L. Rev. 149.

103 Seee.g. theVarvarin Bridge decision from the German Federal Court of Justicefor Civil Matters (BGH
2.11.2006, |11 ZR 190/05), which rejected compensation claims for German involvement in aNATO
bridge bombing in the Kosovo conflict that killed ten civilians and injured 30 others.
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defuse a cluster bomb dropped in the 1999 NATO aerial bombardment in Kosovo and the
illegal detention of a Kosovar by KFOR officers from European countries. The Grand
Chamber of the European Court of Human Rights considered that when armed forces of
Council of Europe states conduct operations under a Chapter VIl mandate from the UN
Security Council, the Court may not review those actions.*® Given the Security Council’s
lack of accountability, both in terms of a democratic deficit and with respect to other states
intheinternational community, thelack of judicial scrutiny under the Europeanrightsregime
is disconcerting.’® However, in amove that surprised many observers, the European Court
of Justice recently signalled that it will not accept Security Council action as an excuse for
the community’s institutions trammelling individual rights and due process. In Kadi v.
Council, the Court ruled that the community’s courts have the jurisdiction to scrutinize
“terrorist blacklisting” evenwhen donein responseto aSecurity Council resolution.’® While
judicial review of international organizationsrai ses conceptual problems— as noted above,
the separation of powers paradigm does not easily map on to international law — a nascent
trend in the law of international organizations towards accountability and control, on
functional if not constitutional grounds, is perhaps discernable.”

Of course, human rights claims are not the only sort of claims that can be advanced
against the military for its actions overseas. As noted above, tort actions, and particularly
negligence actions informed by IHL, are also possible. However, in any case of active war
fighting, “combat immunity” will generally protect the military from such actions.’®® Asthe
leading caseputsit: “[t]o concedethat any civil liability can rest upon amember of thearmed
forcesfor supposedly negligent actsor omissionsin the course of an actual engagement with
the enemy is opposed alike to reason and to policy.”*®

Emphasizing judicia deference to the core military function, however, should be placed
in a more global context in terms of access to justice for those harmed by the military’s
actions. Specifically, review of foreign military actions will generally be prevented in the
“host” state where the military operates. Thiswill usually be done through Status of Forces
Agreements (SOFAS),™ or, inthe case of international administration of territory by the UN,
through regulationsfrom the Special Representative of the Secretary-General. InIrag, Order
17 from the Coalition Provisional Authority provided that the multinational force would be

104 Behrami v. France (2007), 45 E.H.R.R. SE10; Saramati v. France (2007), 45 E.H.R.R. SE10. Seealso
R. (ontheapplication of Al-Jedda) v. Secretary of Satefor Defence, [2007] UKHL 58,[2008] 3All E.R.
28.

1% For adiscussion of the Council’s accountability and legitimacy see David D. Caron, “ The Legitimacy
of the Collective Authority of the Security Council” (1993) 87 A.J.I.L. 552.

16 Kadi v. Council, C-402/05 P, [2008] O.J. C 285/2 (E.C.J).

07 On the poor fit of the separation of powers doctrine in the international legal system, see Tomuschat,
supra note 22. On moves towards accountability and control in the law of international organizations,
however, see Jan Klabbers, “Straddling Law and Politics: Judicial Review in International Law” in
Ronald St. John Macdonald & Douglas M. Johnston, eds., Towards World Constitutionalism: Issues
in the Legal Ordering of the World Community (Leiden: Martinus Nijhoff, 2005) 809.

108 Shaw Savill and Albion Company Ltd. v. The Commonwealth, [1940] HCA 40, 66 C.L.R. 344 [Shaw
Savill]. Seealso Bici v. Ministry of Defence, [2004] EWHC 786 (QB), indicating that negligence claims
arepossiblein a*“policekeeping” context.

09 Shaw Savill, ibid. at 361.

10 Admittedly, SOFAs can also be theoretically framed as allowing accountability in sending states.
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“immunefromragji legal process.” ™' Callsto end thisaccountability gap that typically exists
for local people, for example by appointing an ombudsman with jurisdiction over NATO or
UN peacekeeping operations, have to date been rejected. Since 1999, KFOR forces in
Kosovo have refused to accept the jurisdiction of the ombudsperson established by the UN
administration there in 1999, despite having been engaged in policing/peacekeeping rather
than combat.™?

Turning to the question of crimina jurisdiction, fear of international or domestic
prosecution for war crimes— and the attendant effect that it has on the willingness of troops
to do their job properly — is a particular cause for concern in the encirclement camp, as
suggested earlier. In testimony before the House of Commons' Select Committee on the
Armed Forces Bill, Admiral Boyce put it this way:

[T]here is huge risk averseness out there and a worry about where people stand in law. If | can give an
example of that, and it is arather light-hearted example and a true story, a unit was doing training down in
Lydd, whichiswherethey do their training for going to Irag so that they know how to cope with adangerous
situation on the ground where you might have civilians and you might have bad people, and ayoung soldier
“shot” agood person and the sergeant instructor came up and said, “Right, lad. That'syou for The Hague”.
That is the feeling out there. People feel under pressure.!*®

It has been well-established that the chances of aservice member fromamilitary and country
with effective justice systems ever being tried at The Hague are remote.** They argue that
given the Rome Statute’ s complementarity principle, a fundamental breakdown in British
justice would be required. The U.K. would have to have shown itself to be unwilling or
unable to investigate, prosecute, or try cases of genocide, crimes against humanity, or war
crimesonitsown. Thisis, of course, not impossible, but highly unlikely. These arguments
have been addressed elsewhere and need not be dwelt on here.'™> Rather, another question
presentsitself. Isthere, to avoid British soldiers being sent to The Hague, agreater moveto
try them at home under the British implementing legislation, the International Criminal
Court Act 2001?"* There have been reports that soldiers now hesitate to fire their weapons,
even in self-defence, for fear of legal prosecution. The number of prosecutions, however,
simply does not provide a credible basis for the fear. The raw statistics produced by the
military aretelling. Between the Irag invasionin 2003 and May 2006, “ not onesinglesoldier

1 Codlition Provisional Authority, CPA/ORD/27 June 2004/17, “ Status Of The Coalition Provisional
Authority, MNF — Iraqg, Certain Missions and Personnel In Iraq” (27 June 2004) at 4, online: The
Coadlition Provisional Authority <http://www.cpa-irag.org/regulations/20040627_CPAORD_17_
Status_of_Coalition__Rev__with_Annex_A.pdf>.

12 Christopher P.M. Waters, “ Nationalizing Kosovo's Ombudsperson” (2007) 12 J. Confl. & Sec. L. 139
at 144.

13 U.K., Houseof Commons Select Committee on the Armed Forces Bill, Special Report of Session 2005-
06, val. 2 (London: Stationery Office, 2006) at 59.

14 See generally Marten Zwanenburg, “ The Statute for an International Criminal Court and the United
States: Peacekeepersunder Fire?’ (1999) 10 E.J.I.L. 124. Former Foreign Secretary Robin Cooke went
so far asto say that “British service personnel will never be prosecuted by the International Criminal
Court” (see U.K., H.C., Parliamentary Debates, vol. 366, col. 222 (3 April 2001)).

15 Seegenerally JamesSloan, “ Thelnternational Criminal Court and Domestic Enforcement in Canadaand
the United Kingdom” in Christopher P.M. Waters, ed., British and Canadian Perspectives on
International Law (Leiden: Martinus Nijhoff, 2006) 53.

16 (U.K.), 2001, c. 17 [ICC Act].
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has been tried in court for firing hisweapon, in atactical context, on operationsin Irag.”**
Or, as the army’s Adjutant Genera put it, “no single soldier has been prosecuted by the
Army for adecision madein the‘ agony of the moment.’”**# Indeed, not only have there been
no prosecutions arising from shootings, but investigations that have taken place are largely
based on what shooters themselves, and the other people in their units, say. Perhaps given
operational constraints this is the way it must be. But it does raise the question of why
soldiers are concerned with being second-guessed for self-defensive actions that have not
been fully alayed by commanders. To be clear, there have been abusetrials. Thetria of a
commanding officer, Col. Mendonca, and his men over the beating death of adetained Iraqi
hotel clerk was well publicized. It, however, resulted in acquittals for al but one corporal
who admitted inhumane treatment of a detainee™ It was clear from the testimony of
witnesses that a cover-up was taking place (events were largely “forgotten” by military
personnel who had been present), or, asthe judge put it, “amore or less obvious closing of
ranks.”*?° Thus, even in obvious abuse cases, out of the heat of combat, the military justice
system alone can be an impotent force even in the case of obvious wrongdoing.

VI. RETHINKING CIVIL-MILITARY RELATIONS. THE ROLE OF LAW

Given my argument that concerns over lawfare and legal encirclement are largely
misplaced, the question remains of why perceptions of encirclement exist. Several
possibilities can be put forward, including the power of the encirclement metaphor itself, as
well astheevocativelanguagethat hasbeen used in theencirclement discourse (for example,
the“ambulance chasers’ charge levelled against British lawyers bringing claims against the
MaoD from Iragi civilians''). There are more substantive reasons as well.

First, there are ingtitutional tensions within the armed forces, between legal advisersand
the military police on one hand, and “war fighters’ on the other. While the role of the legal
adviser is pitched within the armed forces as enabling commanders to do their job, some
officers continue to see lawyers as constraining military logic.*? Furthermore, despite the
high quality of legal officers in the military, there is the impression among some service
people that lawyers are not “real” officers and indeed are not good lawyers either (“if they
were good, they would bein abig law firm”). Thisview isdistinctly on the wane, however,

117

F.R. Viggers, “The Military Crimina Justice System: Supporting Operational Effectiveness in the
Military Environment” at 3, online: British Army <http://www.army.mod.uk/documents/general/
military_criminal_justice_system.pdf>.

M8 |bid. at 4.

19 SeeMark Oliver, “Cleared MendoncaQuits Army” The Guardian (1 June 2007), online: The Guardian
<http://www.guardian.co.uk/world/2007/jun/01/irag.military>.

120 Raymond Whitaker, “The Victims of War: 93 Injuries, One Killing, No Justice” The Independent (18
March 2007), online: Thelndependent <http://www.independent.co.uk/news/uk/crime/the-victims- of -
war-93-injuries-one-killing-no-justice-440756.htm>.

21 SeeJamie Doward, “Lawyers‘Besiege’ Army over Iraq Abuse” The Observer (24 July 2005), online:
The Guardian <http://www.guardian.co.uk/uk/2005/jul/24/iraq.military>.

122 See UK., Ministry of Defence, Legal Support to Joint Operations (Joint Warfare Publication 3-46)

(Shrivenham: Joint Doctrine & Concepts Centre, 2005) at 2-2:

TheLEGAD [Legal Adviser] must providerobust advice against the potentially illegal optionsbut
also make clear the existence of any alternative approachesin the form of operational suggestions
to the Comd [Joint Commander]. If he does this he will be seen as...someone who enables
operations to proceed legitimately rather than someone who stifles tactical endeavour.
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as senior officers have stressed the usefulness of legal advisers in complex operations.'®
Military police have also been resented in some military quarters. In other words, concerns
about lega encirclement are sometimes as much about internal institutional politics and
perceptionsashostility to civilian legal oversight. Perhaps nowhereisthis more evident than
in the case of the American military JAG officers who have been assigned to defend
detainees at Guantanamo. They have robustly challenged the very legality of the military
commission system, both before the courts and in the media, and in doing so have
antagonized senior military officers and the civilian administration in Washington.***

Second, while | have argued that concerns about law |eading to areduction in operational
effectiveness are misplaced, it islikely the case that legal issues arise more frequently than
inthe past, perhaps contributing to a sense of siege. In 2000, the editors of aspecial issue of
International Organization suggested that a greater “move to law” was occurring and that
atrend towards the “legalization of world politics’ wastaking place.®® Whilethisview has
been criticized as presenting a flat conception of law,'® it is likely the case that more time
is spent on law by the military — even if in interacting with the law rather than being
“encircled” by it — than before. The growing interaction with law is perhapsreflected inthe
fact that the number of legal advisers deployed overseaswith British military unitswasat an
all-time high with the 2003 Irag invasion, and since the invasion (and a lessons learned
exercise) military lawyers receive intensive training on “operationa law” prior to
deployment.

Third, legal misinformation is rife in the armed forces. This is well-illustrated by
perceptions of the ICC and the U.K.'s domestic implementing legislation. Soldiers
understand erroneously, for example, that the 2001 | egisl ation hasbrought no changes (when
in fact crimes against humanity were criminalized in the U.K. for the first timein the ICC
Act) or, alternatively, that there is a real danger of direct prosecution by the ICC. One
obvious proposal to remedy the legal misinformation would be to deploy even higher
numbers of legal advisers in the military (in the British army they are deployed to the
Brigade level). Ultimately, however, thisis not in itself a solution. While sufficient legal

2 For example, speaking at the launch of the U.K.’s Manual of the Law of Armed Conflict in 2004, the
Deputy Chief of Defence Staff (Commitments), Lt. Gen. Robert Fry, said, “Legal Adviceisessentia at
al levels and an awareness of the legal framework for operationsisacrucial part of the Commander’s
professional understanding” (cited iniibid. at iii).

24 William Glaberson, “An Unlikely Antagonist in the Detainees’ Corner” The New York Times (19 June
2008), online: The New Y ork Times <http://www.nytimes.com/2008/06/19/us/19gitmo.html>.

125 Goldstein et al., supra note 25 at 386. More generally see W.A. Bogart, Consequences: The Impact of
Law and Its Complexity (Toronto: University of Toronto Press, 2002) at 5, who suggeststhat “[a] survey
of the last five decades of Western industrialized society would highlight, as a defining element, the
insinuation of law into al manner of human endeavour.”

126 See eg. Jutta Brunnée & Stephen J. Toope, “International Law and Constructivism: Elements of an
Interactional Theory of International Law” (2000) 39 Colum. J. Transnat’l L. 19 at 72, who suggest that
the“legalization” view unwittingly accepts law as abinding, external force, without explaining where
it comesfrom. By contrast, they arguefor afocuson “themutual generative normative activity of agents
and structures in international law and politics.” The view put forward in the present article that the
military isarelevant actor in law creation, and isnot merely acted upon by law, isinformed by Brunnée
and Toope's arguments.
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advice is needed, and indeed is obligatory under IHL,**" numbers will never be adequate to
provide timely advice at all levels of decision-making. Furthermore, the absurdity of the
army asa"“ deliberative bodly ... [which] ought to be composed of attorneys’ 2 haslong been
obvious. Itisindividual commanders, including small unit commanders (so called “ strategic
corporals’*®), who must make quick operational decisions guided by their rules of
engagement and basic legal principles, that will ultimately decide the success or failure of
amission. Accordingly, dissemination of legal information and comprehensive training in
IHL and other relevant legal regimes across military trades and levels must be stepped up.
While IHL isadimension of military training in the U.K. from basic through to advanced
officer training, it remains insufficient according to military personnel themselves. In the
survey of military officersdiscussed above, lessthan 35 percent of those polled believed that
military personnel receive adequate training on legal issues prior to being deployed on
operations.*® Training has been found not only to allow soldierstointernalize what isbeing
taught, but also to provide a psychological, or self-confidence boost.™®! Accordingly,
additional training onlaw may help alleviate concernsabout encirclement and the conseguent
damage to morale that engenders. A focus on training will also place the emphasis on
implementing law, which isabroader and more productive enterprise than simply enforcing
it through penal sanction, as important as the latter task may be to implementation.™* In
fairness, as highlighted by the British army’s 2008 Aitken Report, IHL training has been
increased in the last few years.™® In my view, however, this training remains inadequate in
various branches of the Defence Academy.

IHL training is even less adequate in the U.S. Of the 1,767 troops questioned by a U.S.
military mental health advisory team in 2006, 41 percent of soldiers and 44 percent of
marines*believed that torture should be permitted if it would savethelife of afellow soldier
or marine.”*** Similarly, 36 percent of soldiersand 39 percent of marines*said torture should
be allowed to extract important information about Iragi insurgents.”** Less than 47 percent
of soldiersand 38 percent of marines“felt that non-combatants should betreated with dignity

127 Protocol I, supra note 82, art. 82, provides that parties “shall ensure that legal advisers are available,
when necessary, to advise military commanders at the appropriate level on the application of the
Conventions and this Protocol and on the appropriate instruction to be given to the armed forces on this
subject.” Note the latitude given in terms of numbers of legal advisersthrough theword “ appropriate.”

%8 Sir Charles Napier, in Charles M. Clode, The Military Forces of the Crown: Their Administration and
Government (London: John Murray, 1869) vol. 2 at 152.

129 The term was coined by the American General Charles Krulak, supra note 87, to describe devolved
responsibility on junior leadersin complex situations that include elements of traditional war fighting,
but also peacekeeping and humanitarian activities.

10 Mackinlay, supra note 42 at 125.

B8l See Hew Strachan, “Training, Morale and Modern War” (2006) 41 Journal of Contemporary History
211

2 On the importance of focusing on implementation rather than enforcement, see Michael A. Meyer &
Hilaire McCoubrey, eds., Reflections on Law and Armed Conflicts: The Selected Works on the Laws of
War by the Late Professor Colonel G.I.A.D. Draper, OBE (The Hague: Kluwer Law International,
1998).

3 UK., Ministry of Defence, The Aitken Report: An Investigation into Cases of Deliberate Abuse and
Unlawful Killing in Iraq in 2003 and 2004 (25 January 2008), online: MoD <http://www.mod.uk/NR/
rdonlyres/7AC894D3-1430-4A D1-911F-8210C3342CC5/0/aitken_rep.pdf> [Aitken Report].

3 “Torturein Irag’ The Economist (10 May 2007), online: The Economist <http://www.economist.com/
world/na/displaystory.cfm?story_id=9155635>.

B Ibid.
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and respect,” asrequired by IHL.*® Additional resources have been devoted to IHL training
since then, but change will take time, and a cultural shift in thinking is required to move
beyond the traditional emphasis on destruction of the enemy and enforce protection.*

Most importantly, perhaps, concerns about legal encirclement represent a failure of
|eadership and communi cation. Rather than disseminating genuineinformation, some senior
officers have engaged in fear mongering about the ICC. Similarly, mixed messages have
been givenwith respect to theterm “war crimes,” with some senior commandersarguing that
the term refers exclusively to mass crimes, like those committed by the Nazis, and is
inappropriately applied to the actions of individual British soldiers who have been accused
of abusesin Irag. The leadership gaps are not confined to military officers. For example,
John Reid, then Britain’s Secretary of State for Defence, asked for arethink of the Geneva
Conventions, stating, “[i]f wedo not, werisk continuing to fight a21st Century conflict with
20th Century rules.”** To be fair, he aso reiterated that U.K. troops must comply with the
law, but the media message remained one of “outdated laws.” Thiskind of talk by serving
ministers, coupled with an early failurein the “war against terrorism” by senior members of
government to clamp down on questionabl e practices, such as hooding,** sends out entirely
the wrong signals to men and women in uniform, and to the public, about the need to
consistently operate within the bounds of legality. Measures are now being taken in the
British military to send astrong and consistent message regarding compliance with the law,
as highlighted by the Aitken Report.* Among many points, for instance, it highlights that
sensory deprivation, including hooding, is illegal except where security demands it.
Similarly, U.S. counter-insurgency doctrine (at | east for thearmy and marines— theair force
lags behind) now explicitly highlightsthe need to comply with thelaw of armed conflict and
the strategic benefits of doing so.** Whether these new leadership initiatives will make a
difference remains to be seen.

While this article has focused primarily on the British and, to alesser extent, American
contexts, it isworth noting that following Canada’ s1992-93 Somaliafiasco (whichincluded
the torture and killing of ayoung Somali by members of the Canadian Airborne Regiment),
a wide-ranging public inquiry was held that found systemic failures in leadership and
accountability in the Canadian Forces.™* Similar failuresto those exhibited by the Canadian
Forcesin Somaliaare apparent in the British and American militariestoday as evidenced by
the prisoner abuse scandalsfrom Irag. However, no similar, comprehensive, transparent, and
independent — that is, civilian — review hastaken placeinthe U.K. or the U.S. asit didin

3 Ibid.

13 Thechallengesfacing the U.S. military in thisregard are described in Nigel Aylwin-Foster, “ Changing
the Army for Counterinsurgency Operations’ (2005) 85:6 Military Review 2.

138 JohnReid, “ 20th-Century Rules, 21st-Century Conflict” (Speech delivered at the Royal United Services
Institutefor Defence, 3 April 2006), online: M oD <http://www.mod.uk/Defencel nternet/AboutDefence/
Peopl e/ Speeches/ Sof S/2006040320thcenturyRules21stcenturyConflict.htms>.

1% SeeAndrew Johnson, “MPsto Demand Inquiry into Abuse of PrisonersinIrag” Thelndependent (1 July
2007), online: The Independent <http://news.independent.co.uk/uk/politics/article2725718.ece>.

40 Ajtken Report, supra note 133.

4 Seeeg. The U.S. Army and Marine Corps Counterinsurgency Field Manual (Chicago: University of
Chicago Press, 2007) at 347-60.

142 See Report of the Somalia Commission of Inquiry (Ottawa: Department of National Defence, 1997),
online: Department of National Defence <http://www.dnd.ca/somalia/somaliae.htm>.
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Canada following Somalia. It is notable in Canada that the language of lawfare and
encirclement isabsent from discussionsover civil-military relations, although, interestingly,
“legal jihad” rhetoric has been used by other Canadian security agencies.’* To beclear, the
military has vigorously litigated specific cases, including the transfer of Afghan detainees
discussed above. Inthat case, for example, atop Canadian Forces commander made alarmist
predictions in an affidavit before the Court considering the matter that serious tactical
reverseswould be suffered by the Canadian Forcesif forced to suspend detaineetransfers.'*
Furthermore, the military has carefully tried to manage the release of information over its
actionswith respect to the detainees. Nonetheless, thereisagenera “cultural” consensusin
the Canadian military that it must engage with and comply with IHL and other legal horms
in whole measure.*”® Indeed, at one point before the Federal Court gave its decision in
Amnesty, the military itself suspended prisoner transfers dueto alack of credible assurances
that transferees would not be tortured.

Related to the changed nature of Canada’s military culture is the fact that institutional
mechanisms put in place post-Somalia provide oversight of Canadian Forces' actions. Thus,
for example, thereisaMilitary Police Complaints Commission of Canadathat i sindependent
of the military and has the power to hold public investigations.**® This commission is
currently holding aninquiry into military police handling of the detainees and hasthe power
to subpoena witnesses. Similarly, a civilian ombudsman for the Canadian Forces was
established in 1998. The ombudsman has a wide-ranging mandate to consider complaints
from individual members of the armed forces and make recommendationsto the Minister of
Defence. The fact that he/she makes recommendations outside the military chain of
command means that the command structure itself is not compromised while, nonetheless,
serious grievances can be aired by ordinary soldiers, sailors, and airmen. The ombudsman
does meet with “pockets of resistance” in the armed forces who oppose civilian oversight,
but by and large has reported receptiveness to the ingtitution’s role* Idedly, the
ombudsman strengthens the chain of command and indeed the armed forces. As the first
ombudsman put it:

Giving members avoice and a quick, efficient means to solve problems reduces dissatisfaction, improves
moral e, and thereby reinforcesthe commitment of soldiers. After al, itiseasier totakedirectionfromachain
of command that is perceived to act fairly and reasonably than it isto blindly obey those who direct matters
inarigid or narrow-minded way by virtue solely of the force of their authority.148
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It is important to note that both the Military Police Complaints Commission and the
ombudsman are civilian oversight mechanisms operating outside not only of the military
chain of command, but al so the executive’ s control. They ensure ademocratic oversight and
governance systemfor the military that isbroader than the control of ahandful of individuals
in the executive who would otherwise have primary carriage of the oversight process. To
return to the detainee transfer illustration, the Minister of Defence at the time saw nothing
wrongwiththetransfer policy and even accused hisparliamentary criticsof failing to support
the troops by pressing the matter. In the absence of other institutions, including the courts
and quasi-judicial bodies, scrutiny of the Forces' policy would have ended there.

The Somaliainquiry was damaging to the morale of the Canadian Forces and, at times,
it seemed as if civilian commentators were deliberately “trashing” military values and
traditions. Thisis undoubtedly due to a disregard for and lack of education about the need
for armed forces in Canadian society at that time.**® However, without wholesale “soul
searching” and a Canadian post-Somalia type institutional rethink — albeit one that might
be more attune to military sensibilities— | am not convinced that there will bereal change
in the British or American militaries.

VII. CONCLUSION

There is a perception in some quarters both within and outside the armed forces that the
military is under attack through legal weapons, that it is subject to lawfare or legal
encirclement. By contrast, this article suggests that the lawfare and legal encirclement
metaphorsare misleading. They obscure the balancing processthat occurs between the need
for distinct operational norms corresponding to the reality of military life, and the need to
operate within evolving international and domestic norms. Furthermore, while it may well
be the case that the military is interacting with law to a greater extent than before, the
military’ scorefunction, expeditionary combat, hasreceived a“ soft touch” by thelaw. Thus,
concerns about operational constraints are often misplaced. Severa reasons can be put
forward to explain the persistence of concerns about legal encirclement. One of the primary
ones, however, is a failure of military and political leaders to send consistent, strong
messages about the importance of compliance with the law, and more broadly, democratic
governance. Ultimately, this failure will result not only in abetrayal of avalue system that
claims adherenceto the rule of law and demaocracy, but can contribute to operational failure
aswell.

¥ Joseph S. Nye, Jr., “Epilogue: The Libera Tradition” in Larry Diamond & Marc F. Plattner, eds., Civil-
Military Relations and Democracy (Baltimore: John Hopkins University Press, 1996) 151 at 153. Nye
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have obligationstowardsthe military aswell: “[c]ivilians are required to 1) recognize that armed forces
are legitimate tools of democratic states; 2) fund and respect properly developed military roles and
missions; and 3) educate themselves about defence issues and military culture.” For at least a few
decades between the close of the Korean war and the start of the current Afghanistan campaign, it is
questionable whether Canadian society fulfilled the civilian “part of the bargain.”



