HELIUM AND ITS PLACE IN THE PETROLEUM AND
NATURAL GAS LEASE
8. G. McCOMBE*

The Problem

Until quite recently the question whether helium is included in the
conveyance of the “leased substances” by the lessor to an oil company
was of little consequence. This indifference was principally due to the
opinion of oil companies that the only profitable scope of operation was
production of petroleum, natural gas and related hydrocarbons. In fact,
until recently even natural gas was considered to be of secondary im-
portance. There was no commercial production of helium in Canada
nor were there any indications that there would be in the future. The
major producing areas of helium were, and still are, Texas and Kansas.
However, there have been some significant discoveries of helium in the
province of Saskatchewan in recent months. At the present time these
discoveries have not been fully evaluated by the text writers, although
there is little doubt that commercial production is quite feasible provided
markets may be found.

The basic problem of this paper is to consider whether helium is
included in the conveyancing clause of an oil company’s lease form. That
is to say, does the conveyancing clause give the petroleum and natural
gas lessee the right to retain helium discovered on the lessor’s land?

The Properties of Helium

In order to comprehend the problem, a knowledge of the properties of
helium is necessary. Helium is defined by Webster's dictionary as: “one
of the chemical elements, a very light, inert, colorless gas, with a chemical
symbol He".

The expression “natural gas” has two dictionary meanings. Initially,
to refer once again to Webster's dictionary, natural gas is defined as “a
mixture of gaseous hydrocarbons, chiefly methane, occurring naturally
in the earth in certain places”. The text, Oil and Gas Terms; also
stresses the hydrocarbon factor of natural gas. It defines natural gas as
“hydrocarbons which at atmospheric conditions of temperature and
pressure are in a gaseous phase.” In contrast to the above definitions,
natural gas can be defined as a gas which occurs naturally. Hereafter
the term “natural gas” is used in the first sense.

Helium is one of the basic elements and obviously not a hydrocarbon.
It always occurs in the gaseous state in nature due to its low liquification
temperature. In addition, it is an inert gas in the sense that it does not
combine with any other substance. Further, it is a rare gas in the same
classification as neon or argon. Helium occurs, for commercial produc-
tion, intermingled with natural gas and normally with nitrogen present.
The reverse is not necessarily true, i.e., all natural gas deposits do not
contain helium. In one sense it is an impurity in the natural gas, al-
though in contrast to other impurities, helium is quite valuable.

*0f the Land and Legal Dept., The Callfornia Standard Co., Edmonton.
1Willlams & Meyers (1957).
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While natural gas is the only known source for commercial production
of helium, this does not mean that it only occurs intermingled with
natural gas. Helium does occur, although only in minute quantities, in
the atmosphere and in minerals. It is quite a valuable and widely used
gas and consequently is in large demand, with new uses and functions
constantly being discovered.

There are two theories as to the origin of helium. The first theory is
that it was obtained from the sun at the time of the earth’s creation; the
other, that it was created by the decay of heavier radio-active materials.
This latter theory is the more popular one at the present time. The
helium liberated by this decaying process rises until either it diffuses
into the atmosphere or is trapped by rock formations. The same theories
for the accumulation of natural gas and petroleum are applicable to
helium.

A newer and simpler method for the extraction of helium from
natural gas has been recently developed by Bell Telephone. This new
apparatus can be attached directly to the outlet of the natural gas or to
the pipeline itself. The cost of separation appears to be the main reason
for the lack of commercial development from natural gas. However, this
new development process supposedly shows great promise for the re-
duction of separation costs. Helium does not always cccur in natural
gas and often when it does occur, it is only in minute quantities and
therefore its separation is not economically feasible.

A recent text, Helium and the Petroleum Industry,® states:

Although it (helium) is found in minute quantities in most rocks and minerals,

the only important occurrences known in the world are associated with hydro-

carbon gases in the United States. A recent discovery in Saskatchewan may
represent the first important helium accumulation eutdde of the United States.

Helium is found in both combustible and non-combustible naturally
occurring gases. There are varied opinions as to the percentage of
helium required to be present in natural gas before separation is
economically feasible. It has been estimated by some engineers to be
economically feasible to separate helium from natural gas if the content
is as low as .5% or even 2%. However, U.S. Government engineers
state the helium content must exceed 2%.*

Typical Conveyancing Clauses

"In order to ascertain whether helium is included in the conveyancing
clauses of the various petroleum and natural gas leases, it will be neces-
sary to examine these conveyancing clauses in detail. Since at the
present time the only known possibilities of commercial production of
helium occur in the Province of Saskatchewan, the Crown lease in
Saskatchewan will be considered first.

(a) Crown Leases
The Crown petroleum and natural gas lease in Saskatchewan provides
in the granting clam:e, in part, as follows:
ag :hm.ﬁdbgembd that, .&ichu‘t” in the Ummt:dm there is a very luuh:gv&:lmmuve
g:vsellthahemmmtmtheummwtmus Oovemmm mdillo\Lm

to process gases at a specified price. this natural sas, which is being

by the U.S. Government, is ordinary eommaum n-tuul m. then further profit

will be rnllud without further expenditure $ in question i3 a
non- le gas, then It may not be eeoaomlenny !culble to hnve a contract of this
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Together with the exclusive right, license, privilege and authority to search, dig,
bore, and drill for, win, get, recover, procure and carry away the petroleum;
SAVING AND RESERVING nevertheless unto the Lessor the helium in, from
or found combined with, or extractable from, or that may be obtained out of, the
‘p:ltlroleum within or mined, won or produced from the said lands, together with
power to win, separate and extract the same, and to treat the petroleum
or subject the petroleum to any operation or process that may be necessary,
ef!ecﬁveorldvhablcfotthat]::?m.mdwwterupon.uumdoecupythe
said lands or so much thereof to such extent as may be necessary and to
set up and operate any machinery, appliances or plant, and to resort to any
process or operation that may be usefuf for any of the purposes aforesaid.
In addition to the above reservation of helium, the Saskatchewan
Government has entirely separate forms for the leasing of helium and

several oil companies have applied for and obtained helium leases.*

Saskatchewan is the only province which has dealt specifically with
helium.

(b) Freehold Leases
The freehold leases are not as explicit as the Saskatchewan Crown
leases with reference to helium. Typical conveyancing clauses are:

“gll the petroleum and natural gas, natural gasoline and related hydrocarbons
other than coal.”

“all iotnlcum, ‘hatural gas and related hydrocarbons (other than coal and
valuable stone).”
“oil, gas, casing-head gas and casing-head gasoline.”

The obvious solution to the problem of whether valuable gases are
included in the conveyancing clause is to state in the clause that “all
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mines and minerals” are granted. Unfortunately, the solution is not
quite so simple because both lessors and lessees have objection to the
inclusion of all mines and minerals. The objection on the part of the
lessor is that he wishes to retain- the right to certain of the mines and
minerals, especially in Saskatchewan where a lucrative phosphate in-
dustry is in existence. On the other hand, the lessee oil company does
not wish to be obligated to develop some of the minerals which might be
found. These companies do not have the facilities for developing certain
deposits such as coal.

In construing the conveyancing clause one might initially apply the
“literal rule” which provides that: “The words must be interpreted in
their ordinary and natural sense according to the ordinary rules of

and the ordinary meaning of the words.” Support for this
rule is found in the recent decision of the Supreme Court of Canada in
Shell Oil Company v. Gibbard.® If this rule is applied, there is strong
possibility that helium is not included in the conveyance as a separate
substance. It may, however, be included by the definition given to
“natural gas.”

A further rule of interpretation which should be considered is the
“ejusdem generis” rule which briefly stated is: “where there are
general words following specific and particular words, the general words
must be confined to things of the same kind as those specified”. To
invoke the application of the “ejusdem generis” rule there must be a
distinet genus or category; the specific words must apply not to different
objects of a widely different character but to something which can be
called a class or kind of objects® If one examines the conveyancing
clauses it is noted that the class or kind is restricted to “related hydro-
carbons” and therefore will not include helium as a separate substance.

Still a further rule of interpretation to be applied to the present
problem is the rule “expressio unius est exclusio alterius”, This rule of
interpretation stipulates that where a written instrument contains a
specific provision as to a particular subject matter, the provision as to
that matter which the law would imply if the instrument were silent can
not be resorted to. The application of this rule definitely excludes
helium as a separate substance. However as the Supreme Court of
Canada noted in Turgonn v. Dominion Bank,? this rule must be applied
with caution.

There is also the rule of interpretation that any ambiguity or doubt
will be construed against the person who drafted the document. This
rule was applied to an oil and gas lease in Shell Oil Company v. Gibbard.*

It should be emphasized that the exclusion of helium is apparent only
if it is considered as an entirely separate substance not connected or
related to the “leased substances” in any way. This, however, is not
the case. It has been noted that helium, for commercial production,
occurs intermingled with natural gas.

In Canada Oil and Gas® the authors have set forth several con-

8[1961) 8.C.R. 725, 38 W.W.R. 529.

431 Halsbury (2 ed.), 631,

7(1930] 8CR. 67,

s8ee {footnote §, supra.

tLlewis and Thompson, Forms {A.1(d)), [A.2(a)}
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veyancing clauses for the standard freehold petroleum and natural gas

lease. One clause provides:
All the petrol natural gas and related hydrocarbons. (except coal and valu-
able stone), all other gases, and all minerals and substances c:ahether liquid or
solid and whether hydrocarbons or not) produced in association with any of the
foregoing or found in any water contained in any oil or gas reservoir (all
here%mﬁer referred to as the “leased substances™).

Another clause provides:

The petroleum and any and all naturally occurring gases inclusive or elements

or compounds extracted, derived or otherwise obtained therefrom and related
hydrocarbons other than coal (so much of which as are subject to this Lease

;nd Grant ”;t any given time being hereinafter sometimes called “Petroleum
ubstances”).

These conveyancing clauses would appear to include helium.

Whether helium is included in the ordinary lease in conveyancing
clauses has never been examined by either the courts of Canada or the
United States. However, similar problems have arisen with respect to
other mineral substances. In New York State Natural Gas Corporation
v. Swan Finch Gas Development Co.,'° it was held that the reservation
of “all coal, coal oil, fine clay and other minerals of every kind and
character” did not include natural gas. The basis of the decision was
t.h:; by the application of the “ejusdem generis” rule natural gas was
excluded.

Another case illustrating the application of the “ejusdem generis”
rule is Fleming Foundation et al v. Texras.}* The reservation in this case
was “gas and other minerals”. It was held by the courts that subsurface
water was not included in that phrase.

These decisions indicate certain situations and clauses where the
substances in question were not included in the conveyancing clauses. A
contrasting decision is Lone Star Gas Company v. Stine where it is
stated: 1*

An examination of the several imstruments clearly discloses that the gas
conveyed was not limited to any particular kind or character of gas, but the
conveyance is all embracing as regards gas and covers and includes “ail natural
'”n.

The judge also stated:

The term “all natural gas” would include all the substances that come from the
well as a gas and that regardless of whether such gas be wet or dry. It is
undisputed in evidence that the term “natural gas” includes numerous elements
or component parts but the very language of the conveyance is such as to
include therein all these component parts which were in gaseous form when they
came from the well.

In this case the owner of the land leased to the oil company “all our
rights, interest, etc., in all natural gas in and under the following tract,
ete.”. Gas was produced and in the process for pressurizing for trans-
portation by a pipeline, gasoline was formed. The action was for royalty
payment by the freehold owner. The trial judge decided in favor of the
lessee that there was no need to pay royalties. His decision was reversed
by the Civil Court of Appeals and then restored by the Texas Commission
of Appeals. One of the important points in this case was that the gasoline
only separated from the natural gas by a manufacturing process (con-

10011 & Gas Reparter, Vol. 12, p. 918.

1104 & Gas Reporter, Vol. 13, p. 527.
1282 A.L.R., 1299 at 1302, Texas 41 8.W. (ID) p. 481
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densation and pressurization) but was originally in a gaseous form when
it left the well. There is an important annotation following this case.
Although this annotation bears mainly on the question of casinghead gas
being oil or gas, it is illuminating to note certain aspects which are of
importance for the present problem. At page 1304 of the report it is
stated:

The question fundamentally isn't an academic or scientific one, to be solved by

an analysis of the component parts of the gas, but is a question of construction

of the terms of the lease or other contracts, in the effort to determine the

intent of the parties thereto, and the popular rather than scientific understanding
of the term is of more importance usually in determining the rights of the

It is readily apparent that one cannot state with certainty whether
the various conveyancing clauses include or exclude helium found while
exploring for or developing oil and natural gas wells. On the whole the
rules of interpretation lead to the conclusion that helium, as a separate
substance, is not included in the various conveyancing clauses unless they
are drafted in a manner similar to those quoted from Canadian Oil &
Gas.’* Other lease clauses should be examined for the light which they
may throw on the question of interpretation.

One major oil company has a lease which provides as follows:
() Flant producs ohitioad by sbsorption or othar process foam paturss gas
u&d f:-‘om &e pi) a TP or other process nal gas
Quite possibly the clause in reference to the plant products is wide
enough to cover the extraction of helium and the lessee could argue that
it is entitled to by-products such as helium by implication—i.e. that the
clause amends the conveyancing clause by implication.

The lessee could also assert that helium or other similar substance
would be included in the conveyance as a component of natural gas. The
United States case of Lone Star Gas Co. v. Stine'* supports this view.
There is also support for such an argument in the text, Helium in Canada
—Mines Branch.’* The author states:

The chief constituents of natural gas ere usually methane, ethane, nitrogen,

with smaller amounts of carbon dioxide, oxygen, helium and higher hydrocarbons.

Another argument is that if helium is not a constituent of natural
gas then it is at the least an impurity which may be retained by the
lessee after extraction. This argument is especially applicable to helium
which only occurs, for commercial production, intermingled with natural
gas, and is substantiated by judicial decisions rendered by the Privy
Council and American courts.

In the American case of Guffy v. Stroud* an oil company had the
right to drill for an oil well but held no rights for gas. The company
drilled the well and found only gas. The owner of the gas brought
action to shut in the well in order to prevent waste. There was a counter-
claim by the drillers for one-half the price of the drilling costs. An
injunction was granted but the court refused to force the owner of the

13Supra, note 9.

14Suprs, note 12.

ssElworthy, Helium In Conada—Mings Branch (1936).
1684 AL.R., 790 (Texas).
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gas to pay one-half the cost of drilling as he was not appropriating the
well to his own use. The headnote states:

The right conferred by an oll lease to drill for ofl carries with it by implication
the t to tap the gas et and bring to the surface so0 much of the gas as is
necessary in the proper for oil.

The court did not elaborate on the question of the ownership of this
gas which is brought to the surface while drilling for oil. In view of the
fact that no oil had been discovered the answer to this question was not
necessary to the decision. Correlating this decision with the present
problem the decision could indicate that the lessee of “petroleum, natural
gas and related hydrocarbons (other than coal and valuable stone)” is
entitled to bring to the surface any substance, such as helium, which is
intermingled with the said “leased substances”. This of course still
leaves unanswered the question of the ownership of these intermingled
substances. In the annotation to Guffey v. Stroud reference is made to -
Kier v. Peterson’’ which was an action in trover against a certain
company which had the right to bore salt wells, In the course of
drilling these salt wells oil was encountered, and the plaintiff claimed
ownership. The court dismissed the trover action and stated:

The presence therefore of petroleum or mineral ofl is naturally to be expected
in the salt formation of the Allegheny Mountains, and, althou;ﬁ its great value
has not been fully appreciated until within a few years, still if it comes up as
in the present instances, with the brine of the well which was opened in pursuance
of and must be regularly worked by the express stipulation of the lease, it must
belong to the lessee, who must separate it from the salt and either prepare it for
market or let it run to waste.

The above quotation leaves little doubt as to the ownership of sub-
stances intermingled with leased substances. Therefore, the cases of
Kier v. Peterson and Guffey v. Stroud indicate that the lessee has the right
and ownership of all substances, whether hydrocarbons or not, which
are intermingled and brought to the surface with the leased substances.

The Privy Council decision in Borys v. Canadian Pacific Railway end
Imperial Oil Limited'® is extremely important and will be examined
in some detail.

The plaintiff was the registered owner of a certain quarter section of
land. The action itself was for a declaration that the plaintiff was the
owner of all the natural gas within or under said lands and in addition,
for an injunction restraining the defendants from removing, etc., said gas.
The defendants counterclaimed for, inter alia, a declaration that the oil
company had the right to remove and dispose of such natural gas as
might be necessary or incidental to the working, winning and carrying
away of the petroleum. The plaintiff's title was derived through an
intervening transfer from a transfer made by the railway company in
1918 in pursuance of an agreement for sale entered into in 1806. Said
agreement and transfer and certificate of title which issued thereon
contained the following reservation: “reserving thereout all coal, petro-
leum and valuable stone.” In 1949 the Canadian Pacific Railway
Company leased to the defendant (respondent) oil company, the petro-
leum within, on or under said lands and “the right to work, win and
carry away same”. The issue was whether the reservation included

17(1862) 41 Pa. 357; 8 Mor. Min. Rep. ¢499.
18(1983) 7 W.W.R. 56.
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natural gas. The Privy Council held that it did not, saying that the
word “petroleum” in the circumstances “included gas in solution and
liquid as it exists in the earth”. Lord Porter stated at p. §52:

When endeavoring to ascertain the meaning which is to be attributed to
petroleum in the original reservation, it becomes necessary to decide who are
the persons whose use of the word is to determine the sense in which it is employ-
ed in the relevant document, inasmuch as a chemist and laboratory may
attribute to it a m different from that which the lay mind would adopt.
As has been said, the chemical contents of the petroleum and the natural gas
found in the Held are the same and regarded scientifically the substances are
therefore the same. But a scientific similarity of substance does not establish
that the materials are themselves tly to described by the same name.
The proper approach, said the appellant, is to ascertain the meaning of the
word in the mouths of those non-scientific persons who are concerned with its
use, such as land owners, business men and engineers, and to be guided by
them as to the true construction of the reservation. The vernacular, not the
scientific meaning is, he maintains, the true one, and in rt of this contention
he calls attention to the observation of Lord Halsbury in gotw Corporation v.
Farie!® when he says of mines and minerals that in construing the expression
it has to be determined what these words mean in the vernacular of the mining
world, the commercial world and land-owners when the grant was made. This
method of interpretation has been repeated and accepted more than once and their
lordships agree that, where it can be ascertained that a particular vernacular
meaning is attributed to the words under circumstances similar to those in which
the ion to be construed is found, the vernacular meaning must prevail
over scientific. But the distinction is not a rigid one to be applied without
regard to the circumstances in which the word is used. It was said by Lord
Wauonlnthem%fsen ) mwmwm&?t?nﬁg%
they are suscep tation or expansion, according to the n
which they are used. In their lordships’ view the same observations are true
ofut.g: i{ni:anlns of petroloum. It may vary according to the circumstances in
W,

Again at page 556 Lord Porter continues:

Dr. Nauss, however, is expressing the opinfon of the expert, whereas, as the
appellant insists and their lordships agree, it is in the vernacular use that the true
solution is to be found. The chemists make a distinction between different
contents of the liquid substance and resolve it into its constituent parts but such
treatment is y scientific and in no sense based on the view of the ordinary
man,

And at page 561:

The gas i3 not an exhalation of the oil, not is it held In solution by the oil to any
considerable extent. The gas and oil are in their chemical composition no doubt
both hydrocarbons, but they are distinct and different products, and therefore
it could not be contended successfully, their lordships think, that the words
“springs of oll” cover this natural gas, aimply because both are found in some
S e e oY S ot e G B2
mpebtheupperdrhglxg:tobﬁnauptothesurfneewithit'lomegf”theoil.
The court stressed that the leased substances are not to be examined
after they reach the surface but rather as they exist “in situ”. This
method of examining the leased substances enhances the lessee’s position
in regard to the retaining of any helium which is discovered. If the
natural gas is examined on the surface, the helium, due to it being the
second lightest gas known, will separate from the other components of
natural gas. However, while still contained beneath the surface of the
earth, the helium actually forms part of the natural gas itself, either
as a component or as an impurity (depending on the definition given to
natural gas).
A further important observation made by the Privy Council which

19(1088), 13 A.C, €57,
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should be stressed is the statement to the effect that although natural
gas and petroleum are two distinct substances the lessee still had the
right to retain the natural gas which was found dissolved in the petroleum.
Their Lordships also pointed out that if a substance has a particular
meaning in the mind of the layman then the meaning which must govern
is the vernacular and not the scientific. This statement of law clarifies
the situation in the sense that helium is not necessarily excluded from the
above-described conveyancing clauses merely because it is not of the
saml; chemical family as petroleum, natural gasoline, or related hydro-
carbons. '

Conclusion

In conclusion, it is submitted that in the unlikely event that helium
is discovered as a separate substance the typical conveyancing clauses
are inadequate to convey the helium so found to the lessee. If helium
is intermingled with natural gas there is a strong possibility, and even
a marked probability, that helium is in fact conveyed by the conveyanc-
ing clauses in question. First, even apart from judicial decisions, helium
would be included in the conveyancing clauses because in fact it forms
a part of one of the leased substances, namely natural gas, whether con-
sidered as a component of natural gas such as methane, or as an impurity.
Second, the judical decisions support this view.

The judge considering Lone Star Gas v. Stine?® stated that the term
“all natural gas” included all substances “that came from the well as a
gas”. This case is analogous to our present problem, since casing-head
gas, the subject matter of that dispute, only separated out from the
natural gas by a form of a manufacturing process. A form of a manu-
facturing process is also required to separate helium from the natural gas.

The case of Guffey v. Stroud** indicates that a lessee has the right
to bring up all substances intermingled with the leased substances. The
ownership of the intermingled substances was stated to be in the lessee in
Kier v. Peterson.®* Therefore there seems to be little doubt that if these
American decisions were followed by our courts the lessee would have
the right to produce, separate and market all substances naturally inter-
mingled with the leased substances, which would include helium. This
approach is strongly supported by the Privy Council in Borys v. Canadian
Pacific Railway.®* Their Lordships stated that the leased substances are
to be examined as they exist in situ rather than after they have reached
the surface. This is an extremely important statement for our purposes
as helium remains intermingled with the natural gas when it is in situ,
The Privy Council also stated that despite the fact that natural gas and
petroleum are two distinct substances, the lessee still had the right to
retain all natural gas dissolved in the petroleum. If this statement is
applied to the present problem it would appear to be logical to assume
that all helium intermingled with natural gas can, when the natural gas
is produced, be retained by the lessee.

208upra, note 12,
11Supra, note 16.
33Supra, note 17.
23Supra, note 18,




