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NATURAL GASLIQUIDS EXTRACTION RIGHTS
IN ALBERTA: AN EVOLVING L ANDSCAPE
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Alberta’s natural gas liquids (NGLs) industry
commenced development in the 1960s and, with the
support of the Alberta gover nment, expanded rapidlyin
the subsequent decades. Over time each of the major
natural gastransmission systemsin Alberta devel oped
itsown protocol inrespect of NGL extraction entitlement
and procedures. In the case of the NOVA Gas
Transmission Ltd. (NGTL) pipeline system, such a
protocol was devel oped by way of convention, and has
never been formalized in the NGTL tariff. On several
occasionstheAlberta Energy and UtilitiesBoard (EUB),
and its predecessors, examined the issue of NGL
ownership and associated extraction, but significant
issuesremained. In 2007, theEUB undertookaninquiry
regarding matters relating to NGL ownership and
extraction fromthe common stream of natural gasthat
flowsthrough EUB regulated transmission systemsand
facilities. The EUB's decision in this respect was
released in February 2009. This article provides
backgroundinformationontheNGL extractionindustry,
outlines the regulatory history relating to NGL
ownershipand extraction, reviewsthedecisionreleased
by the EUB following the inquiry, considers related
jurisdictional questions raised while the inquiry was
ongoing, and consider sthefutureof NGL ownershipand
extraction rights within the province of Alberta.

La mise en valeur du secteur des liquides de gaz
naturel (LGN) del’ Albertacommenca 1960et, graceau
soutien du gouvernement provincial, ce secteur se
dével opparapidement au cour sdesdécenniessuivantes.
Aufil dutemps, lesprincipaux réseaux de collecteet de
distribution de gaz naturel en Alberta développérent
tous leur propre protocole en ce qui concerneledroit
d extrairelesLGN et |es procédures pertinentes. Dans
le cas du réseau de gazoducs de NOVA Gas
TransmissionLtd. (NGTL), leprotocolereposait sur des
usages et n'avait jamais été officiellement incorporé
dans le tarif de la société. Le Alberta Energy and
Utilities Board (EUB), et les organismes qui |'ont
précédéexaminérent, aplusieursreprises, laquestionde
lapropriétédesLGN et desextractionsconnexes, mais
il demeurequedesquestionsimportantesrestérent sans
réponse. En 2007, le EUB décida de faire une enquéte
sur laquestiondelapropriétéet|’ extractiondeLGN du
courant commun du gaz naturel qui passe dans les
réseaux et installations de transmission officiels du
EUB. La décision du EUB a cet égard fut annoncée en
février 2009. Cet article donne des renseignements de
base sur le secteur de |’ extraction de LGN, énonce les
grandeslignesdel’ historiquedelaréglementationence
qui concerne la propriété et I'extraction de LGN,
examine les décisions publiées par le EUB aprés
I’enquéte, tient compte des questions pertinentes de
juridiction soulevées pendant |’enquéte et examine
I’avenir desdroitsdepropriétéet d’ extractiondesLGN
dansla province del’ Alberta.
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|. INTRODUCTION

This article examines recent regulatory developments affecting entitlement to extract
natural gas liquids (NGLS) entrained in natural gas being transported through regulated
pipeline systemsin Albertaaswell astheimplications of those developmentsfor natural gas
producers and shippers, and operators of straddle plantsand other NGL extraction facilities.

The article is comprised of three parts. The first part provides some background on the
NGL extraction business in Alberta, together with a high level review of the devel opment
of current regulated pipeline NGL extraction practices in Alberta, and the legal principles
relevant thereto.

The second part of thearticle, consisting of Parts111 through V, discussesthe Inquiry into
Natural Gas Liquids Extraction Matters (the Inquiry) undertaken by the former Alberta
Energy and Utilities Board (EUB) in 2007, including a review of the regulatory history
leading up to the initiation of the Inquiry, an overview of the various interests and
perspectives of the Inquiry participants, and the EUB’s 4 February 2009 decision in the
matter.” Thisportion of thearticle al so briefly discussesthe 26 February 2009 decision of the
National Energy Board (NEB)? to accept jurisdiction over the Nova Gas Transmission Ltd.
(NGTL) natural gasgathering and transmission system (theNGTL System) and the potential
impact this decision may have on the Inquiry Decision.

Thefinal part of thearticle considersthe NGL extraction rightsattribution and contracting
practices changes that can be expected to occur as a result of the Inquiry Decision, with a
focus on the implementation of NGTL’s proposed NGL Extraction Model for allocating,
tracking, and exercising NGL extraction rightsonthe NGTL System (the NEXT Model). It
also discusses transition processes and timing.

! Inquiryinto Natural GasLiquids(NGL) Extraction Matters(4 February 2009), EUB Decision 2009-009,
online: ERCB <http://www.erch.ca/docs/documents/decisions/2009/2009-009.pdf > [Inquiry Decision].

2 TransCanada Pipelines Limited (February 2009), Reasons for Decision GH-5-2008 (NEB), online:
National Energy Board (NEB) <https.//www.neb-one.gc.calll-eng/Livelink.exe/fetch/2000/90464/
90550/90715/518313/518500/549090/549124/A 119K 3_-_GH-5-2008_Reasons_for_Decision.pdf?
nodei d=549125& vernum=0> [NGTL Jurisidiction Decision].
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1. BACKGROUND

Comprehensive discussions of thehistory of Alberta’ SNGL industry can befound in both
the Inquiry Decision and the September 2005 Report of the Natural Gas Liquid Extraction
Convention Task Force (NECTF) referred to therein.® An abbreviated review of some of the
more salient elements of those discussionsis as follows.

A. NGL EXTRACTION IN ALBERTA

Natural gas is comprised primarily of methane, but also typically contains a variety of
other substances in lesser quantities. Among the common secondary constituents found in
natural gas are ethane (also referred to as C,) propane (also referred to as C,), normal andiso
butanes (also referred to as C,) and pentanes and heavier hydrocarbons (also referred to as
C.t), dl of which are commonly referred to as natural gas liquids or NGLs. NGLs are
heavier than methane, but will remain in a gaseous state within a fairly broad band of
pressures and temperatures. Ethane is the lightest and most predominant NGL, while
pentanes plus are the heaviest of the NGLs and the least likely to remain in a gaseous state
in significant quantities under typical natural gas handling conditions. The composition of
natural gasvariesfrom reservoir to reservoir, and the concentration of NGLsin anatural gas
production stream can range from quite significant (rich gas) torelatively insignificant (lean
gas).

In addition to having a higher energy content than methane, NGLs have different
commercial uses that justify separation from the natural gas stream and further
“fractionation” into distinct products. Ethane is used primarily as feedstock for the
production of ethylene, which is then further processed into a variety of industrial and
consumer products; propane is used as both a multi-purpose fuel and a petrochemical
industry feedstock; butanes are used in the blending of gasoline and for other refinery
processes; and pentanes plus are currently used mainly as a diluent to reduce the viscosity
of heavy crude oil and bitumen to facilitate pipeline transportation.

Thefirst NGL extraction activity in Albertawas undertaken at field gas processing plants
for the primary purpose of removing heavier NGLs from natural gas streams to avoid
pi peline transmi ssion condensation i ssues. Construction of NGL extraction“ straddle plants’
on main gastransmission lines commenced in the 1960s and theindustry grew rapidly inthe
ensuing decades, with the Alberta Government becoming particularly supportive of the
industry commencing inthe 1970s. With afocus on economic diversification and realization
of greater value from the Province' s natural resources, the Government undertook a series
of initiatives to encourage the development of an Alberta-based petrochemical industry
utilizing ethaneand other NGL sextracted from Albertagasproduction. In particular, through
the use of directives such as the Alberta Ethane Policy,* the Alberta Government has

3 See NGL Extraction Convention Task Force, NGL Extraction: Current Convention and Alternatives
(September 2005), online: TransCanada<http://www.transcanada.com/Alberta/regulatory _info/active
rates pdfs/2005 09 28 TTFP_Resolution_T2004_04 NGL_Extraction_Convention.pdf> [NECTF
Report].

4 See Energy Resources Conservation Board (ERCB), Alberta Ethane Policy: Report on Implementation,
Report D88 (Calgary: Energy Resources Conservation Board, 1988), online: ERCB <http://www.erch.
caldocs/documents/reports/r88d-EthanePolicy.pdf>.
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promoted increased ethane recovery, which has in turn led to considerable growth in the
ethylene production business over the past four decades. Although a significant portion of
Alberta’s propane and butane is shipped to Eastern Canada and the United States,
substantially all ethane and pentanes plus extracted in Alberta are used in the Province. In
2007 the value of Alberta NGL production was CDN$9.5 hillion, representing over 23
percent of thetotal value of natural gas and NGLs combined,® and the Alberta Department
of Energy estimates that Alberta’s petrochemical industry currently contributes over
CDN#$15 hillion per year to the Province's economy, and directly employs over 7,500
workers.®

Extraction of NGLs from a natural gas stream may involve extraction of just heavier
NGLs such as pentanes plus, extraction of a“C,+” mix comprised of propane and heavier
NGLs, or extraction of a“ C,+" mix comprised of the full suite of NGLs. Alberta currently
has more than 500 field gas processing plantswith somelevel of NGL extraction capability,’
but only a relatively small number of these field plants have any significant C,+ or C,+
extraction capability, and most ethane (76 percent) and propane (51 percent) is extracted at
straddle plants located on main gas transmission lines.®

There are currently nine recognized straddle plantsin Alberta,® six on the NGTL System,
and three onthe ATCO Gasand PipelinesLtd. gastransmission system (the ATCO System),
whichisoperated by thecompany’ sATCO Pipdlinesdivision (ATCO Pipelines).’® The other
two major regul ated gastransmission systemsin Alberta, the AltaGas UtilitiesInc. (AltaGas
Utilities) system (the AltaGas System) and the Alliance Pipeline Limited Partnership
(Alliance) system (the Alliance System), do not currently host NGL extraction activitiesin
Alberta. Of these four systems (collectively, the Alberta Gas Systems), the ATCO System
and the AltaGas System are intra-provincial systems regulated by the Alberta Utilities
Commission (the AUC), the Alliance System is an interprovincial system regulated by the
NEB, andthe NGTL Systemisin transition from regulation by the AUC to regulation by the
NEB (seePart V, The NGTL Jurisdiction Decision, below). The Alliance Systemisan NEB
regulated “bullet” systemthat, in conjunctionwithaU.S. counterpart system, carriesrich gas
from northeastern Briti sh Columbiaand northwestern Albertato the Chicago area, with NGL
extraction currently occurring only at apoint near theterminusof the U.S. systemin lllinois,
but Alliance was nonetheless considered in the Inquiry because it was then assessing a
proposal for the development of an Alberta extraction facility that could have been subject
to EUB jurisdiction.

The NGL extraction industry in Alberta is currently being affected by a number of
developments that could combine to result in significant excess extraction capacity in the
Province, particularly for straddle plants located near export points on the NGTL System.
Evidence submitted by a number of Inquiry participants indicates that a combination of
decreasing Albertanatural gasproduction andincreasing natural gas consumptionwithinthe

5 Inquiry Decision, supra note 1 at 9.

6 Alberta Energy, Petrochemicals in Alberta, online: Alberta Energy <http://www.energy.gov.ab.ca/
Petrochemical/pdfs/Petrochemicals_brochure_overview.pdf>.

Inquiry Decision, supra note 1 at 18.

8 Ibid. at 5.

o Ibid. at 8.

10 Ibid. at 9.
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Province can be expected to result in drastic declines in the amount of gas available for
processing at export point straddle plants, with utilization rates dropping precipitously over
the next decade, and with Alberta sourced ethane and other NGL supply decreasing
accordingly. The problem is exacerbated by the fact that a significant portion of anticipated
new Alberta gas production (e.g. coa bed methane) is lean gas, and accordingly not very
prospective for NGL extraction. This projected deterioration in extraction feedstock supply
received considerable attention in the Inquiry.™ Attracting rich ex-Albertagasto the NGTL
System from Alaska, the Mackenzie Delta, and Northeastern British Columbiaisseen askey
to preserving the vitality of Alberta’'s NGL extraction and associated petrochemical
industries, and the EUB acknowledged that in its deliberations.” Views expressed by the
State of Alaska among others indicated that retained ownership and control of entrained
NGLs could be a significant factor in determining whether existing Alberta natural gas
transportation and processing infrastructure is incorporated in northern gas transportation
plans.®®

B. NGL EXTRACTION ENTITLEMENT

Each of the Alberta Gas Systemsisacommon carrier system that transports commingled
natural gas on behalf of multiple shippers under general terms and conditions set out in a
tariff approved by the governing regulatory authority. Although there has been no definitive
Canadianjudicial consideration of thelegal characterization of these carriage arrangements,
their terms are generally consistent with a characterization as an arrangement in the nature
of a bailment for hire with authorization to commingle.”* There is some question as to
whether a possessory arrangement involving the commingling of fungible goods can
technically be characterized as abailment under Canadian common law,™ but in the context
of Alberta Gas System transportation arrangements the alternative characterization of a
receipt point disposition coupled with a corresponding delivery point re-acquisition is
inconsistent with the intention evidenced by both the governing documentation and
established industry practice. It iscommonly accepted that system operators are intended to
take only “custody and control” of the natural gas delivered to them for carriage, and that
title to that natural gas is intended to remain with the collective shippers.’® Although each
shipper’ sproprietary interest may changewhen it comminglesitsnatural gaswith the natural

n Ibid. at 27-37.

12 Ibid. at 36.

s Ibid. at 40-41.

14 Bailment is defined as “[a] delivery of personal property by one person (the bailor) to another (the
bailee) who holdsthe property for acertain purpose under an expressor implied-in-fact contract. Unlike
a sae or gift of personal property, a bailment involves a change in possession but not in title.” A
“bailment for hire” results when the bailee is compensated by the bailor (Black’s Law Dictionary, 8th
ed., s.v. “baillment”).

s See Chris Simard & Andrew Lamb, “An Introduction to Various | ssues Surrounding the Ownership of
Storage/Pipeline Gas’ (2006) 44 Alta. L. Rev. 513 at 518-21; Bruce Welling, Property in Thingsin the
Common Law System (Adelaide: Hyde Park Press, 1996) at 282-83; Bruce Ziff, Principles of Property
Law, 4th ed. (Toronto: Thomson Canada, 2006) at 298.

16 See eg. Gas Transportation Tariff of Nova Gas Transmission Ltd., online: TransCanada
<http://www.transcanada.com/Albertalinfo_postings/tariff/index.html> at para. 6.1 aswell asAppendix
C, which setsout the proceduresfor “titletransfers’ of “ Customer’sInventory” [NGTL Tariff]. Seealso
ATCO Pipelines, Transportation Service Regulations, online: ATCO <http://www.atcopipelines.com/
NR/rdonlyres/ AEFA121E-9C93-4DAF-936C-5EA 97443212D/0/ TransportationServiceRegul ations
2006.pdf> at para. 2.5, “Title or Interest in the Gas’ [ATCO Tariff].
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gas of other shippers, that should not affect the characterization of the transporter asabailee
of the commingled stream of gas received by it for carriage.

Becausethenatural gascarriage arrangement invol ves authorized commingling, ashipper
delivering natural gas into an Alberta Gas System has its direct ownership interest in that
natural gasconverted to an entitlement to aproportional share of the commingled natural gas
stream. Again there is no Canadian jurisprudential guidance on the exact legal
characterization of this entitlement, but the academic suggestion that the shippers own the
commingled stream as tenants in common'’ has logical appeal, and is consistent with the
historical industry approach to these carriage arrangements. Simplistically expressed, when
a shipper contributes natural gas to a commingled stream it becomes entitled to a
corresponding ownership interest in that commingled stream, subject to the terms of the
common ownership arrangement established by the tariff and service contracts and
procedures applicable to the particular transportation system. The precise terms of this
common ownership arrangement can be expected to vary from system to system having
regard to applicable transportation tariffs, contracts, and procedures.

Of note in the assessment of Alberta Gas System common stream ownership is the role
and treatment of “line pack” gas, whichisthe quantity of gasthat is continuously maintained
inthe system for operational purposes. Among other things, line pack effectively eliminates
the need to time the physical movement of gas, allowing a shipper to recover gas out of the
system basically contemporaneously with its supply of gasinto the system, irrespective of
thetimeit would take to physically movethat gasfrom the receipt point to the delivery point.
Baseline pack istypically purchased for the system by the transporter, with associated costs
paid by the transporter and factored into the tolls charged to shippers for transportation
service. If the transporter was to discontinue receiving gas into the system, and settle its
delivery obligations to its shippers, the line pack remaining in the system would belong to
it. Although this analysis of ultimate line pack entitlement might invite a conclusion that
most of the gasin the system at any given time actually belongs to the transporter, and not
the collective shippers, the historical approach of transporters and shippersalike hasbeento
essentially disregard the line pack factor in considering ownership of the common stream.®
One explanation for this may be the dynamic nature of the transportation undertaking, with
gas continually flowing into the system at receipt points and out of the system at delivery
points. Under these circumstances, the base line pack supply may be viewed as a “float”
guantity of gasthat is lent to the system shippers by the transporter, and is recoverable out
of gasinthe system at such time asit is no longer required for operational purposes. In any
event, whatever the reconciliation analysismay be, the clearly established practiceisto treat
the shippersasthe coll ective ownersof the common stream for solong asthey are continuing
to move gas through the system.

As the acknowledged owners of the commingled gas stream, the collective shippers are
aso the owners of any NGLs entrained in that stream, and accordingly have the inherent
right to extract those NGLs from the stream, subject to the terms of the applicable

17 Simard & Lamb, supra note 15.

18 Of note in this respect is that the line pack factor was raised as an issue in the Inquiry hearing
proceedings, but was given no material consideration in those proceedings and was not mentioned in
the Inquiry Decision.
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carriage/bailment arrangement. Since the transporter is granted custody and control of all
shippers' gasinitssystem, and ascustodian of thecommingled stream, will presumably want
to ensurethat therespective NGL property rights of theindividual shippersareappropriately
defined, recognized, and balanced, the exercise of an individual shipper’s inherent NGL
extraction entitlement will require the concurrence and co-operation of the transporter, and
will at least conceptually need to be managed so as to ensure equitable treatment of all
shippers. Asapractical matter, thisinherent right to separately recover aproportionate share
of entrained NGLs s typically transferred or assigned to a straddle plant operator or other
person in a position to make effective use of it, and is then exercised in accordance with
whatever tariff terms and/or practices and procedures as may have been established by the
transporter for that purpose.

The terms of the contract under which a shipper grants a straddle plant or other NGL
extraction facility operator theright to exercisethe shipper’ sNGL extraction entitlement (an
Extraction Contract) were at one time relatively uniform, but are now quite varied. A
traditional Extraction Contract would typically provide the grantee with a right to extract
NGLs at its discretion, subject to an obligation to (1) supply back to the system a quantity
of “shrinkage” or “make-up” gas (make-up gas) having a heat content equal to the heat
content of the NGLs extracted, and (2) pay the shipper anegotiated cash “premium” based
on the quantity of C,+ extracted. Asthe industry has evolved, the increased sophistication
and creativity of its various participants has resulted in a broad range of approaches to
Extraction Contract terms and compensation arrangements.

C. CONTRACTUAL NGL EXTRACTION RIGHTSARRANGEMENTS

On three of the four Alberta Gas Systems (the ATCO System, the AltaGas System, and
the Alliance System) entitlement to extract entrained NGLsis dealt with by way of express
contract or tariff terms. In each such case the shipper isrequired to transfer some or al of its
NGL extraction rights to the transporter or a designate of the transporter, effectively
eliminating any opportunity to exercise or market those rights independently.

The ATCO Transportation Service Regulations™ providethat ATCO Pipelinesisentitled
to remove hydrocarbon components (i.e. NGLs) from the common stream with title to the
extracted hydrocarbons passingto ATCO Pipelinesupon such removal.? Therearecurrently
three straddle plantson the ATCO System (Edmonton, Fort Saskatchewan, and Villeneuve),
al of which are owned and operated by ATCO Midstream Ltd., an affiliate of ATCO
Pipelines. As compensation for NGL s extracted by it, ATCO Midstream provides make-up
gas having an energy content equal to the energy content of the NGL s extracted.?

Although there are currently no NGL extraction facilitieslocated on the AltaGas System,
the AUC approved AltaGas Transportation Service Regulations for Rate 10 — Producer

1 Supra note 16.
2 Ibid. at para. 2.5.
2 Ibid.
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Transportation Service,? which provide NGL extraction rightsto AltaGas Utilitiesonterms
substantially the same as those applicable to ATCO Pipelines under the ATCO Tariff.®

NGL extraction on the Alliance System is dealt with by way of a somewhat unique
arrangement under which each shipper isrequired to enter into an Extraction Agreement with
Aux Sable Liquid Products LP (Aux Sable), providing Aux Sable the exclusive right to
extract and taketitle to that shipper’ s proportionate share of NGLs entrained in the Alliance
System common stream. If Aux Sable exercisesthisright, it isrequired to provide make-up
gas with a heating value equal to the heating value of the NGLs extracted, but it is not
otherwise required to compensate the shipper for such NGLs.** Aux Sableis affiliated with
Alliance, and isalso affiliated with Alliance Pipeline L.P., the U.S. limited partnership that
ownsthe U.S. segment of the Alliance Pipeline System. The arrangements under which Aux
Sable was provided with exclusive NGL extraction rights on both the Canadian and U.S.
segments of the Alliance Pipeline System were part of a comprehensive suite of
arrangementsestablished to facilitate the devel opment of the Alliance Pipeline Systeminthe
late 1990s.% These arrangements included, among other things, a commitment on the part
of Aux Sableto manage the heat content of gas being delivered out of the Alliance Pipeline
System in Illinois, so as to ensure compliance with heat content restrictions on certain
downstream pipeline systems® Aux Sable has developed a NGL extraction facility
straddling the Alliance Pipeline System near its terminus in lllinois, but, as noted earlier,
there is not currently any NGL extraction taking place on the Canadian segment of the
Alliance Pipeline System.

D. NGTL EXTRACTION RIGHTSCONVENTION

The NGTL System is the dominant natural gas transportation system in Alberta and
currently incorporates roughly 23,500 kilometres of pipeline, gathering and transporting
roughly two-thirds of the natural gas produced in Western Canada.?’ Most of Alberta's
ethane extraction, and a very significant portion of Alberta’s C,;+ extraction, occurs at
straddle plants on the NGTL System,?® making it avery important piece of Alberta’s NGL
extraction industry.

In the context of NGL extraction, the NGTL System differs from the other Alberta Gas
Systems in that the NGTL Tariff does not contain any express provisions addressing the
disposition of NGL extraction rights by shippers, meaning that shippersinferentialy retain
their inherent rights as bailors (or equivalent) in that respect. However, because the NGTL
terms of carriage have never stipulated how these extraction rights are to be allocated and

2 AltaGas Utilities Inc., Transportation Service Regulations for Rate 10 — Producer Transportation

Service, online: AltaGas <http://www.altagasutilities.com/files/pdf/Decision%202007-079%20
(Addendum)%20PT SR.pdf>.

= Ibid. at para. 2.8.

2 See “Alliance Pipeline Extraction Agreement (Canadian Version),” ss. 2-3, online: Alliance Pipeline
<http://www.alliance-pipeline.com/contentfiles/65__New_Shipper_Contracts CDN_Extraction_
Agreement.pdf >.

22 -Lh?j Aux Sable Sory, online: Aux Sable <http://www.auxsable.com/story.html>.

Ibid.

z TransCanada’s Alberta System: A Profile, online: TransCanada <http://www.transcanada.com/gas_
transmission/albertahtml>.

s Inquiry Decision, supra note 1 at 9.
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exercised, that isall currently dealt with by way of a“convention” that has evolved over the
years (the Current NGTL Convention).

The development of the Current NGTL Convention commenced when the first straddle
plantswerebuilt ontheNGTL Systemintheearly 1960s. At that time shippersonthe NGTL
System were comprised primarily of major natural gas aggregators such as TransCanada
PipeLinesLimited (TransCanada) and Albertaand Southern Gas Company, which held both
receipt and corresponding delivery service on the NGTL System. The first straddle plants
constructed on the NGTL System were located near Empress, on the eastern leg of the
system, immediately upstream of the export delivery point at the Alberta/Saskatchewan
border. Because these straddle plants were located at the tail-end of the system, it made
practical senseto allocate extraction rights on the basis of delivery nominations being made
at the delivery point immediately downstream of the plants. The shipperstaking delivery of
gas at that point were the logical choice to authorize processing of that gas immediately
before delivery. And because shippers at that time held both receipt and delivery service,
there was no material issue with respect to whether one class of shipper was being favoured
over another. Asaresult, NGTL simply began to accommodate arrangements under which
straddl e plant operators would acquire extraction rights from shippers holding downstream
delivery service and the Current NGTL Convention was born.?

The NECTF Report described the development of the Current NGTL Convention as
follows:

Theconventionisrootedintheindustry’ shistory. Whentheoriginal extraction plantswerebuilt, aggregators
were the only Alberta export shippers on the NGTL System; they held both the receipt and delivery
transportation. Sincethe extraction plantswere physically located near export delivery points, administering
extraction based on export nominations was operationally effici ent.

Following the deregulation of natural gas pricesin 1985, the NGTL shipper base began to
expand dramatically, and over the ensuing years NGTL began to offer new transportation
optionsthat resulted in greater diversity in holdings of receipt service and delivery service.
In 1993 NGTL introduced NOV A Inventory Transfer (NIT) service, which allowed receipt
shippersto transfer their common stream rightswithinthe NGTL System. Thisdevelopment
meant that ashipper could elect to hold only receipt service, and sell all of itsNGTL System
gas(i.e. itscommon stream recovery rights) within the System. Correspondingly, abuyer of
gas could elect to acquire only delivery service, and buy all of itsNGTL System gaswithin
the system, thereby avoiding the need to hold and pay for receipt service. Although thiswas
a tremendous development from a gas marketing perspective, it clouded the picture with
respect to the nature and extent of each shipper’ sinterest in the NGTL common stream, and
gave rise to questions with respect to whether the Current NGTL Convention continued to
befair and appropriatein the changed circumstances. Giventhat NI T transfersoccur at some
undefined notional point withinthe NGTL System, it isnot clear whether the NIT transferor
or the NIT transferee should be entitled to exercise common stream rights at any particular
point within the system. Under the Current NGTL Convention it isthe NIT transferee (i.e.

» NECTF Report, supra note 3 at 13-16.
%0 Ibid. at 21.
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the delivery service shipper) that isallocated all common stream NGL extraction rights, and
this became an issue for many receipt weighted shippers, as well as the EUB.

In this respect, the EUB observed as follows in the Inquiry Decision:

The Board continues to hold the view ... that resource ownership should remain with the producer of the
resource until the producer relingquishes ownership through a commercial contract. NGL are part of the
natural gas resource produced from wells, and thusin the Board' s view, the producers of natural gas have
the right to the NGL entrained in the gas they produce until such time as they contract that entitlement to
another party. Under the Current Convention, only an export delivery shipper has an entitlement to contract
with respect to the extraction rights associated with gas being transported on the NGTL System....
Accordingly, producers/recei pt shippersdo not have an opportunity under the Current Conventiontorealize
anincremental value for extraction rights or to separately contract for the disposition of their proportionate
entitlement tothe NGL componentsof the Common Stream.... The Board agreesthat the Current Convention
createsan inequity for producers/recei pt shipperswho do not wish to acquire export delivery service, but yet
would liketo receivevaluefor the extraction rights associated with their proportionate share of the Common

Stream. !

I1l. GENESISOF THE INQUIRY

The regulatory history relating to NGL extraction issues on the NGTL System includes
a series of EUB decisions which culminated in the Inquiry. EUB decisions predating the
Inquiry raised questions surrounding NGL ownership and extraction rights that remained
unresolved at the time the Inquiry was initiated.

A. THE GULF STRACHAN DECISION

In 1996 Gulf Canada Resources Limited (Gulf) applied to the EUB for an order alowing
Gulf to cause natural gasto bediverted fromthe NGTL Systemto the Gulf operated Strachan
gas plant (the Strachan Plant), for the purpose of enabling Gulf to extract NGLs from the
diverted gasat the Strachan Plant. Following extraction processing, the diluted gaswould be
returned to the NGTL System, upstream of the Cochrane straddle plant. The quantity of gas
that Gulf was seeking to divert and process was intended to be limited to that portion of the
common stream to which Strachan Plant owners were entitled as a result of deliveriesinto
the NGTL System upstream of the Strachan Plant.

In the EUB’s decision in the matter,® Gulf's proposed diversion initiative was
characterized asa“ side-streaming” project, as distinguished from a* co-streaming” project.
Side-streaming involves the diversion of common carrier gas upstream of a straddle plant,
the processing of that gasfor NGLs extraction at an off-system field plant, and the return of
the diluted gas back into the system at a point upstream of the straddle plant, such that the
gasavailablefor processing at the straddle plant is|eaner than it otherwise would have been.
Co-streaming a so involvesthe diversion of common carrier gasupstream of astraddle plant

8 Supranote 1 at 71-72.

2 Gulf Canada Resources Limited — Strachan Gas Plant Approval Amendment NGTL Gas Sde-
Streaming Application (26 September 1996), EUB Decision D96-07, online: ERCB <http://www.ercb.
caldocs/documents/decisions/1996/d96-07.pdf> [Gulf Srachan].
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and the processing of that gasfor NGLs extraction at an off-system field plant, but provides
for return of the diluted gas back into the system downstream of the straddle plant, such that
the straddle plant has a lesser volume of gas available to process, but does not have to
contend with adiluted gas stream. Both side-streaming and co-streaming can be expected to
have an adverse impact on the downstream straddle plant, but each in a different way.

There were a number of issues examined by the EUB in the Gulf Strachan decision, but
most relevant to the subject matter of the Inquiry was the EUB’s conclusion relating to
ownership of thecommon stream of natural gas (and associated NGL s) onthe NGTL system:
“The Board acknowledges that joint ownership, with its associated issues, exists among
shippers in the NGTL common stream but maintains that individual owners should be
afforded the right to reprocess their share of the stream provided this does not afford that
producer an exclusive privilege.”*

The EUB thereby confirmed that the shippers of natural gas on the NGTL System
relinquish their rightsto the specific natural gas (and associated NGL s) delivered at areceipt
point in exchange for a proportionate share of the common stream. However, the EUB also
recognized that each shipper of natural gas on the NGTL System should be entitled to
processits share of the common stream, so long as other shippersare not adversely affected.
In granting Gulf’s application, the EUB allowed for the Strachan Plant to be permitted to
remove specified volumes of NGLs from the common stream provided that ownership of
such NGLs could be directly attributed to the Strachan Plant owners.* In this respect, the
EUB indicated that a producer/shipper that delivers natural gasto the NGTL System should
be able to realize the economic benefits arising from the component hydrocarbons that it
contributes to the common stream.

In order to allow Gulf to extract NGLs at the Strachan Plant with no adverse impact on
other shippers, the EUB placed certain conditions on its approval of Gulf’s side-streaming
proposal. Gulf was required to implement, and fund, (1) a monitoring system that would
track the specific volumes of natural gas that were side-streamed and (2) a component
monitoring system that would ensurethat only those NGL sthat were delivered tothe NGTL
System by Strachan Plant owners were extracted from the common stream at the Strachan
Plant. Furthermore, Gulf and the other Strachan Plant owners would be restricted from
realizing any economic gains arising from the extraction of common stream NGLs at any
straddl e plant downstream of the Strachan Plant. Thisrestrictionwasput in place by the EUB
so that the Strachan Plant owners would not be able to “double dip”; that is, Gulf and its
partners would not be able to reap the economic benefits of NGL extraction, once through
extraction at the Strachan Plant and again through the granting of NGL extraction rightsto
a straddle plant operator.® In the end, Gulf did not proceed with the Strachan Plant side-
streaming proposal.

In the Gulf Strachan decision, the EUB clearly enunciated its support of the view that
producers/receipt shippers should be provided the right to extract and process their

3 Ibid. at 7.
3 Ibid. at 17.
® Ibid. at 17-18.
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proportionate share of NGLs entrained in the common stream, and thereby realize the
economic benefits of the NGL components they contribute to the NGTL System. The EUB
further confirmed, however, that the rights of each shipper/producer to extract and process
NGLs must be subject to (1) the limitation that the economic interests of other
producers/shippersarenot adversely affected, and (2) therequirement that the broader public
interest be maintained. The endorsement of these principles in the Gulf Srachan decision
helped set the stage for subsequent review and reconsideration of the Current NGTL
Convention.

B. THE SOLEX DECISION

In 2003 Solex Gas Processing Corp. (Solex) applied to the EUB for approval of aside-
streaming schemeinvolving thediversion of NGTL System gasto the Harmattan-Elkton gas
plant (the Harmattan Plant), upstream of the Cochrane straddle plant.*

In requesting that it be entitled to the same opportunity to extract NGL s as was afforded
to the existing straddle plants, Solex submitted that:

when a producer put its gas on the NGTL system, it gave up ownership of the gas and its constituentsin
exchange for an entitlement to the energy value it represented.... [T]he producer therefore abandoned its
NGL in return for transportation services and an energy entitlement.... The abandoned NGL could then be
scavenged by anyone on the system with extraction capacily.37

In its decision in the matter the EUB reaffirmed its findings from the Gulf Strachan
decision pertaining to the ownership of natural gas and entrained NGL s transported on the
NGTL System:

The Board reaffirms that a producer with a share of the common stream has the right to reprocess its
proportionate share of the common stream, subject to the public interest.

The Board continues to acknowledge, as it did in the Strachan decision, that joint ownership with its
associated issues existsin the NGTL common stream. The Board understands that under common law and
under the NGTL tariff, this means that once a producer/receipt shipper putsits gas on the NGTL system it
nolonger ownsthat particular gas. The Board agreeswith ATCO that at that point the producer/shipper gives
up any and al rights to that specific gas and acquires, in exchange, a share of the common stream. A
producer/shipper’ s entitlement from that point onislimited to aright to reacquire its share of the common
stream once it is severed or partitioned from the common stream. On the NGTL system, the severance or
partition occurs when gas is delivered by NGTL to a customer at a delivery point. Therefore, the Board
understands that all shippers together own the entire stream while the gas is contained within the NGTL
facility.3®

% Amended Notice of Hearing — Application No. 1283973 Solex Gas Processing Corp. Application for
a Licence for Pipelines Harmattan-Elkton Field (23 July 2003), EUB, online: EUB <http://www.erch.
calportal/server.pt/gateway/PTARGS_0_240 2570049 0 0 18/>.

87 Solex Gas Processing Corp. — Application to Amend a Gas Processing Scheme for Natural Gas
Pipelines (27 January 2004), EUB Decision 2004-006 at 4, online: ERCB <htttp://www.
erch.ca/docs/documents/deci sions/2004/2004-006.pdf> [Solex].

® Ibid. at 8.
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The EUB then went on to consider the Current NGTL Convention and whether it adequately
recognized this right of ownership:

The Board is concerned that parties to the hearing expressed that the current convention creates some
inequities among shipperson the NGTL system. For example, some producersthat are also receipt shippers
never get thefull benefit of their NGL if they do not hold export delivery capacity. In addition, shipperswith
delivery capacity at the export points stand to benefit from NGL extraction without having to put any gas
on the system.

The Board finds that the approval of the Solex application may affect the current straddle plant business
practices for NGL extraction and may ultimately require changes to the current convention. In an effort to
compete, Williamsand other straddle plant ownersmay haveto revert to recei pt-point contracting. TheBoard
believesthat prior to formally considering any changes to the current convention, there ought to be a proper
stakeholder consultation and assessment of the implications of any change on the viability of the straddle
plant system, the proprietary rights of producers, and natural gas markets.*®

In the Solex decision, although inequities and short comingsrelated to the Current NGTL
Convention were recognized, these were not explored in detail. The EUB denied Solex’s
application and in so doing noted several points of differentiation as compared to the Gulf
Strachan decision; the Solex proposal involved the processing of much larger volumes of
natural gas than was the case in the Gulf Srachan decision and Solex also proposed to
process significant volumes of third-party natural gas at the Harmattan Plant.”® The EUB
further recognized that, since the Gulf Srachan decision, new industry circumstances had
led to an increased likelihood of additional side-streaming applications:* there had been an
increase in available capacity at field processing plants, and anew Albertaroyalty structure
encouraged natural gas producers to realize the value of the NGL s that they contributed to
aregulated pipeline' s common stream.*

In the view of the EUB a change in mindset was necessary before any other side-
streaming applications could be approved,”® and significant industry consultation was
required in order to resolve the issues of NGL ownership and NGL extraction rights and to
addresstheinequitiesexisting under the Current NGTL Convention. Inorder to stimulatethe
desired industry consultation process, the EUB issued a direction to stakeholders:

% Ibid. at 12-13.

40 Ibid. at 8.

4 Ibid.

4 Solex applied to the Alberta Court of Appeal for leave to appeal the EUB’s decision. After reviewing
the decision of the EUB and the applicable administrative law standards of review, O’'Leary JA.
concluded that “the applicants have not raised serious arguable issues of law or jurisdiction sufficient
to justify granting leave to appeal the Decision the Court of Appeal”: Solex Gas Processing Corp. V.
Alberta (Energy & Utilities Board), 2004 ABCA 388, 361 A.R. 232 at para. 49.

Following the Solex decision, Taylor Processing Inc. (Taylor), which has acquired the Harmattan Plant
from Solex, submitted an application to the EUB reguesting authorization for the Harmattan Plant to co-
stream natural gas. Thisapplication was suspended pending theresultsof the Inquiry and hassincebeen
re-opened by AltaGas Income Trust, which acquired Taylor. See Part IV.D, below.
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[the EUB] isconcerned about theinequities, as presented at thishearing, in the current convention and would
expect that this matter would be resolved through an industry process and the Board be advised by October
31, 2004. This industry process should be inclusive of affected parties, providing all constituents with a
reasonableopportunity to advancetheir positionsand concerns. The Board recognizesthat thereareanumber
of possible venues available to industry to initiate this review, but the Board believes that the preferred
option isthe collaborative process afforded to all NGTL shippers through the TTP committee. The Board
requests that parties work with NGTL to initiate this review by April 1, 2004. If this issue has not been
addressed through the TTP or otherwise, the Board may direct NGTL to consider thismatter initsnext tariff
appl ication.*

C. THE NECTF REPORT

In response to the EUB’s request for an “industry process’ in the Solex decision, the
NECTF was formed in June of 2004.® The objective of NECTF was to “ create a balanced
and unbiased report for the EUB regarding the Current Convention and any identified
alternatives.”*® Ultimately NECTF generated the NECTF Report and submitted it tothe EUB
on 28 September 2005.%

Prior to the formation of NECTF, TransCanada Pipelines Limited’ s Customer Advisory
Council (CAC) had met several timesand described five perceived inequities existing under
the Current NGTL Convention, aswell asfour proposed alternatives for dealing with those
inequities.® Along with an extensive review of the history and operation of the NGTL
System and the associated devel opment of the Current NGTL Convention, discussion of the
five perceived inequities, aswell asthelist of proposed alternatives, which was eventually
expanded to five, ultimately comprised asignificant portion of the NECTF Report. Thefive
perceived inequities were as follows:*

(1) Receipt Shippers Contributing Dry Gasto the NGTL System:

Receipt shippers, who also hold delivery capacity, that contribute natural gaswith
little or no NGL content to the NGTL system, are, through their entitiement to a
proportionate share of the common stream, able to access, and capitalize on, the
NGLsentrained inthe NGTL System and have been contributed by other shippers.

a“ Solex, supra note 37 at 24. The TTP committee refersto TransCanada Alberta System Talls, Tariff &
Procedures Committee (now the Tolls, Tariff, Facilities & Procedures Committee). See “Tolls, Tariff,
Facilities & Procedures Committee: Procedures,” online: TransCanada <http://www.transcanada.com/
Albertalindustry_committee/tolls_tariff_facilities procedures/ TTFP_Procedures Revised ADOPTED _
OCT_13 _04.pdf>.

s For alisting of the members of NECTF, see NECTF Report, supra note 3 at 8.

% TransCanada, Tolls, Tariff, Facilities & Procedures Committee Resolution T2004-04 (28 September
2005), online: TransCanada<http://www.transcanada.com/Alberta/regulatory_info/active_rates pdfs/

o 2005 09 28 TTFP_Resolution_T2004 04 NGL_Extraction_Convention.pdf>.

Ibid.
8 NECTF Report, supra note 3 at 6-7.
9 Ibid.
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(2) Double Dipping:

Producer shippers, who also hold delivery capacity, that extract NGLs from their
natural gas at field processing stations upstream of the NGTL system, are, through
their entitlement to a proportionate share of the common stream, able to access and
capitalize on the NGLs entrained in the NGTL System and have been contributed
by other shippers. Producer shippers, who also hold delivery capacity, with
production that enters the NGTL System downstream of extraction plants can
obtain value for NGLs in the common stream, even though their gas cannot be
physically processed by straddle plants on the NGTL System.

(3) Producers Without Export Delivery Service:

Producer shippers, who do not hold delivery capacity, cannot directly accessNGLS
that they have contributed to the NGTL common stream.

(4) Producer Rightsto NGL.:

Decisions of the EUB, in particular the Gulf Srachan decision and the Solex
decision, have confirmed that the producer of natural gas hastherightsto entrained
NGLsuntil suchtimeasrightsto these componentshave been explicitly transferred
toanother party. Inthisrespect, the Current NGTL Convention doesnot allow these
rights to be exercised unless the shipper holds delivery capacity.

(5) Payment of Royalties by Producers:

Producersof natural gasarerequiredto pay Provincial royaltieson NGL production
and may be unabl eto accessthe economic benefits of the NGL sthat are contributed
by the producer to the NGTL System unless the shipper holds delivery capacity.

Given the inequities described, the main issues identified by NECTF relating to the
Current NGTL Convention surround the fact that, unless they hold delivery capacity
downstream of astraddleplant, producers/receipt shippersof natural gasareunabletorealize
the economic benefits of the NGL s that are component parts of the gas they contributed to
the common stream at the inlet point. Such a situation is counter to the stated views of the
EUB found in both the Gulf Srachan decision and the Solex decision and is not in
conformity with general principles of common law.

The five proposed alternatives to the Current NGTL Convention were as follows:®
(& Equaization:

The Equalization aternative described in the NECTF Report would mirror the
existing equalization process used for crude oil and condensate delivered to

50 Ibid. at 4-5. For amore detailed review of the proposed alternatives to the Current NGTL Convention,
see NECTF Report, ibid. at 23-33, aswell as Appendix D.
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(b)

(©

(d)

pipelinesin Alberta. In the case of natural gas delivered to NGTL, heat content
would be used as the equalization factor. Equalization would require shippers of
lean gasto transfer aportion of their revenues from the sale of that gasto shippers
of natural gas richer in NGL content. The current commercial process for NGL
extractionontheNGTL Systemwould not be altered asbetween straddle plantsand
the holders of delivery service downstream of the extraction capacity. The
inequality between shippers of rich gas versus lean gas would be addressed and
there would be minimal impact on current industry practice.

Single Vaue Bucket:

The Single Value Bucket alternative would continue to result in delivery shippers
contracting with straddle plants for NGL extraction and would see the straddle
plantsaggregateall extraction premiumsinto asingle®bucket” or account. Shippers
would receive a share of the overall value of the “bucket” based on the heat value
of the natural gas (including NGLS) that each shipper delivered to an NGTL
pipeline inlet. Under this alternative, a share of NGL extraction value would be
alocated to the owner of the NGLs at the time they were delivered to the NGTL
System while requiring only limited administrative oversight.

Receipt Contracting:

The Receipt Contracting alternative described by NECTF would transfer the NGL
extraction entitlement, along with the associated value, from the delivery shipper
to thereceipt shipper. Thereceipt shipperswould beallocated aproportionate share
of the common stream and would be entitled to contract with straddle plant
operatorsfor NGL extraction. ThisalternativealignsNGL ownership and extraction
rightsmore closely withthe payor of Provincial NGL royaltiesin that the producers
are assumed to either be receipt shippers themselves, or to have agreements with
receipt shippers recognizing the value of NGLs. This alternative does not fully
address the lean gas/rich gas inequality because receipt shippers or producers
contributing dry gas (devoid of NGLs) would still beableto realize economic gains
from the NGL s entrained in their proportionate share of the common stream.

Producer Directed:

Under the Producer Directed alternative, ownership of NGLs entrained in the
NGTL common stream, along with the associated extraction rights, would be
represented by extraction rights credits (ERC). ERCs would be alocated at the
receipt point onto the NGTL System and would be tracked back to the natural gas
owner upstream of the receipt point. ERCs could betraded separately fromthe NIT
natural gas market and would be owned by producers until such time as NGL
ownership was directly transferred to an extraction plant. This alternative would
maintain the flexibility and efficiency of the NIT market while allowing producers
to benefit from the value of the NGLs that they have delivered into the NGTL
System.
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(60 Regulated Business:

The Regulated Business alternative is intended to provide a balance between
maintaining the viability of the extraction plant system and the rights of resource
owners to capture the in-stream components of their NGLs in kind. Under this
proposal, the straddle plants on the NGTL System would be regulated under the
Gas Utilities Act™ on acost-of-service basis, and woul d be entitled to extract NGL s
from the common stream in kind. The straddle plants would be aggregated into a
single composite plant, including costs and yields. Natural gas owners would be
required to process their proportionate share of the common stream through the
straddle plants, would be compensated for their share of NGLs that are extracted
(NGL entitlements would be allocated in proportion to the components that each
owner delivered to the NGTL inlet point) and would be responsible to contribute
their proportionate share of the cost of NGL extraction service.

In aletter dated 24 July 2006, the EUB responded to the findings outlined in the NECTF
Report and “reluctantly” accepted the report as satisfaction of the direction provided to
industry participantsin the Solex decision.®® Although the EUB acknowledged the time and
effort that went into the preparation of the NECTF Report, aswell asthe difficultiesthat the
task forcefaced in termsof reaching aconsensusamong stakehol derswith varying economic
interests, overall the EUB was not satisfied with thereport. In particular, the EUB took issue
with the fact that the parties involved in preparing the NECTF Report could not reach a
consensus view as to the actual existence of inequities resulting from the Current NGTL
Convention, and did not assessthe value or costs associated with any perceived inequities.®®

Given its general dissatisfaction with the NECTF Report, and rather than waiting for
further applications relating to NGL extraction matters to be brought forward by individual
industry particpants, the EUB considered it prudent to scheduleadirect inquiry into theissue
of NGL extraction in hopes of resolving the outstanding commercial and equitable issues.

IV. THE INQUIRY PROCEEDINGSAND DECISION

On 4 June 2007, the EUB published a notice initiating an inquiry into matters related to
NGL extraction from the common natural gas stream transported through pipeline
transmissions systems or processed by facilities that are regulated by the EUB.> In this
notice, the EUB stated that it was initiating the Inquiry because it felt that

thereisaneed for atimely and comprehensive re-examination of historical conventions and practices with
respect to the extraction of NGLs on EUB regulated pipelines and facilities. The need for such areview is
made further apparent in light of anticipated future developments including the use of EUB regulated
pipelinesto transport increased amounts of gas sourced outside of Alberta, development of sources of [coal

5t R.S.A. 2000, c. G-5.
52 Inquiry Decision, supra note 1 at Exhibit 001-08-06: Board Letter to Interested Partiesin Responseto
., NGL NECTF Report (24 July 2006).
Ibid.
5 Ibid. at Appendix 3 — Exhibit 001-01: Notice of Board Initiated Proceeding (4 June 2007).
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bed methane] and the growing market for gas within the Province. This Inquiry will consider these
conventions and practices to determine if changes are required in the public interest.®

By letter dated 6 July 2007,% following comments received from parties who expressed
an intention to participate in the Inquiry, the EUB finalized the scope of the Inquiry and the
list of issues to be canvassed. The EUB also outlined the anticipated outcomes for the
Inquiry.

Given the issues and outcomes identified by the EUB, it was clear that the EUB would
ultimately focus onthreemajor issues. Thesethreeissueswere noted in the lnquiry Decision
as being:

. NGL extraction rightsand whether or not the current extraction rights convention or tariff provisions
should be changed;

. ongoing regulatory policy respecting lean gas streaming; and

. ongoing regulatory policy respecting co-streaming and side-streami ng.57

A. THE REGULATOR

Even from the first procedural schedule released as part of the Inquiry Notice, it was
apparent that the Inquiry would likely continue beyond 1 January 2008, the date when the
EUB was scheduled to split into two separate regulatory bodies, the AUC and the Energy
Resources Conservation Board (ERCB). In aletter dated 24 January 2008, the EUB made
it clear that notwithstanding the creation of two separate tribunal s, the EUB would continue
itsjurisdiction over thelnquiry with panel membersand staff from both the ERCB and AUC.
Intheend, Mr. Brad McManus, Q.C. (now with the ERCB) served asthe Inquiry panel chair,
with Ms. Carolyn Dahl Rees (now with the AUC) and Mr. Gerry DeSorcy (former chair of
thepre-EUB Energy Resources Conservation Board between 1987 and 1993) being the other
members.

The fact that the Inquiry continued beyond 1 January 2008 did cause the EUB to amend
itsanticipated outcomesfor the Inquiry. Inits 15 August 2008 Ruling Regarding Motion and
Notice of Constitutional Law, the EUB wrote:

the Board has determined that it will make recommendations only with respect to matters dealt with in the
Inquiry, rather than issue specific decisions or directions in relation to any such matters.

Although the division of the Board into two tribunals ... had been proposed at the time that the Inquiry
commenced, the ultimate passage of legidation, the form that legislation might take and the timing of

% Ibid. at Appendix 3 — Exhibit 001-01 at 2.
23 Ibid. at Appendix 4 — Exhibit 001-08: Inquiry into NGL Extraction Matters (6 July 2007).
Ibid. at 27.
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enactment were uncertain. The creation of the ERCB and the AUC as of January 1, 2008 clearly
demonstrates the intention of the legislature to phase out any ongoing role for the Board. Accordingly,
further proceedingsor processes, including compliancefilingsthat could result from directions of thisBoard
would fall to these successor tribunalsto consider. Although the Board remains able to issue decisions and
directionsasoriginally contemplated, fromapractical perspective, the Board considers such measuresin the
circumstancesto beinadvisable. M aking recommendati onsto the applicable authority appearsto bethemost
appropriate method of proceeding.58

B. THE PARTICIPANTS

Inits Notice, the EUB included alengthy list of the types of partiesthat it hoped would
participate in the Inquiry despite the fact that no cost claim or intervener funding process
would apply.* The EUB essentially issued an invitation to parties representing all affected
business areas to participate in the Inquiry, including producers, straddle plant owners and
operators, gas and liquids transmission pipeline operators, pipeline shippers, governments,
industry groups, and parties involved in the petrochemical industry.

By the end of the Inquiry hearing, there were approximately 60 parties registered to
participate® representing various aspects of the NGL business, just as the EUB had hoped.
Notably however, several registered partiesdid not take an activerolein the hearing process,
instead choosing to submit position statements or taking an even more passive role by only
monitoring the Hearing and receiving notices. As an example, Dow Chemical Canada Inc.
(Dow), one of the two major ethane buyersin the Province, was aregistered party but did not
take an active role in the Inquiry. Similarly, AltaGas Utilities, one of the regulated gas
pipeline distributorsin the Province, did not participate in the hearing beyond registering as
a party despite the fact that AltaGas Utilities was specifically identified by the EUB in its
Final List of Issues.®

There were also concerns expressed regarding the lack of small gas producers
participating in the Inquiry and whether purported benefits to producers that may develop
from achange to the Current NGTL Convention could be realized by such small producers.
The EUB though made it clear at the outset that because the process was EUB initiated, as
opposed to amore traditional hearing resulting from a dispute between two or more parties,
the EUB was relying upon voluntary participation of parties.®? The public inquiry process
was, in the EUB’s view, “the most appropriate mechanism to foster an open and inclusive
processfor interested partiesto present and cross-examine evidence and for the EUB to fully
understand rel ated i ssues and addressthem.” © In short, the EUB was not prepared to compel
participation in the Inquiry in the interests of developing a more fulsome record.

In the end, the number and diversity of participants still allowed the EUB to produce a
decision that thoroughly reviewed the issues presented. Moreover, the EUB did not hesitate

8 Ibid. at Appendix 13 — Exhibit 001-42: Ruling Regarding Motion and Notice of Question of
Constitutional Law (15 August 2008) at 9.

% |pid. at Appendix 3 — Exhibit 001-01 at 2.

€0 Ibid. at Appendix 1.

o Ibid. at Appendix 4 — Exhibit 001-08 at Attachment 3.

e Ibid. at Appendix 3 — Exhibit 001-01 at 2.

& Ibid. at 22.
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to issue recommendations that affected even those who did not actively participate in the
Inquiry, such as AltaGas Utilities.

C. THE INQUIRY EXPERT

The EUB used its authority to appoint an independent expert (the Inquiry Expert) as a
means of ensuring that the issues to be discussed would be thoroughly reviewed in the
Inquiry.® Notably, the EUB followed a distinctly different approach than that which it
employed during the Gasover Bitumen (GOB) hearingswhen agroup of EUB staff members
wereidentified and separated to form the Staff Submission Group (SSG).® Whilethe SSG’s
overall mandate in the GOB hearings was arguably different than the Inquiry Expert in the
Inquiry, the SSG was neverthel essintended to be agroup responsiblefor completing itsown
technical review of parties' submissions, participating in cross-examination asrequired, and
submitting final and reply argument, all with aview to ensuring that the EUB had acomplete
evidentiary record.® The SSG was a prominent player in the Chard-L eismer GOB hearings,
amatter involving 27 applications heard concurrently for either the shut-in or production of
gasin Alberta s Athabasca oil sands area.®” Although the SSG was intended to perform its
function at “arm’ s-length” from the EUB, not surprisingly, the formation and role played by
the SSG in the GOB hearings led to criticism by some parties that there was a reasonable
apprehension of bias, arguing that the SSG was not truly “independent” of the EUB.%®

In the Inquiry, the EUB first introduced the concept of the Inquiry Expert in its letter of
6 July 2007. There, the EUB stated:

In preparing the initial scope for the Inquiry it became evident that the assistance of arecognized industry
consulting firm with expertisein matters before the Inquiry, independent of all Parties and the Board, would
be of assistance when considering the variousissuesto be examined by the Inquiry. The Board has engaged
Ziff Energy Group asthe Inquiry Expert. The Inquiry Expert will have the responsibilities outlined below.

1. The Inquiry Expert will consider the submissions from Parties to determine which areas require
clarification and to identify any informational gaps in the evidence before the Board. The Inquiry
Expert will submit information requests to try and achieve clarification and to fill in information
gaps. Where it is unable to obtain missing information from parties it will attempt to provide the
necessary information in areport (Report) to be filed with the Inquiry. Missing information to be
supplied by the Inquiry Expert will primarily be with respect to providing data and forecasting
information as well as completing background information from Alberta and other relevant
jurisdictions.

o4 Ibid. at Appendix 4 — Exhibit 001-08 at 5.

& Letter from William Kennedy to Michael Bruni (13 March 2001), online: ERCB <http://www.erch.ca/

- docs/new/announce/letter_staff_subm_2001-03-13.pdf>.

Ibid.

& Chard Area and Leismer Field Athabasca Oil Sands Area Applications for the Production and Shut-in
of Gas (March 2003), EUB Decision 2003-023, online: ERCB <http://www.erch.ca/docs/documents/
decisions/2003/2003-023.pdf>.

&8 Ibid. at 100.
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2. The Inquiry Expert will conduct an analysis of the evidence of each Party and where the evidence
isinsignificant conflict, the Inquiry Expert will comment in the Report on the points of conflict and
highlight the strengths and weaknesses of the positions of the respective Parties.

3. The Inquiry Expert may also identify and assess in the Report one or more possible alternative
approaches (or modificationsto proposal s put forward by Parties) to the matters before the Inquiry.
The Inquiry Expert will advance an alternative approach(s) if it is of the opinion that such an
dternative approach(s) would likely align with the overall Albertapublicinterest to agreater extent
than any of the approaches suggested by the Parties. The Report will also assess the benefits,
limitations and market impacts of any suggested alternative approach(s).

Dealings between the Board and the Inquiry Expert will be limited to administrative and financial matters.
Neither the Board nor Board staff will have contact with the Inquiry Expert or review any drafts of the
Report.69

As indicated, the Inquiry Expert’s Report was released to the EUB and the Inquiry
participants at the same time. Also, the Inquiry Expert was subject to questioning by EUB
staff and EUB members, just as any other party providing evidence during the Inquiry,
further highlightingthe“arm’ s-length” relationship between the EUB and thelnquiry Expert.
TheInquiry Expert did not cross-examine any parties, nor did it submit any final argument.™
In this respect, the Inquiry Expert truly functioned independently of the EUB and Inquiry
participants. While the views expressed by the Inquiry Expert clearly resonated with some
partiesto the Inquiry more so than others, unlike the GOB proceedings, no parties seriously
or publicly challenged the independence and involvement of the Inquiry Expert.

D. THE STRADDLE PLANT OPERATORS

Perhaps one of the more interesting aspects of the Inquiry was the coalition that formed
amongst the straddle plant owners and operators participating in the Hearing, as well as
changes to the coalition that resulted from events external to the Inquiry process.

At the outset of the Inquiry, AltaGas Ltd., ATCO Midstream, BP Canada Energy Co.
(BP), Inter Pipeline Fund (IPF), Provident Energy Ltd. (Provident), and Spectra Energy
Empress L.P. (Spectra) banded together to form the Straddle Plant Group.”™ Then, on 10
January 2008, AltaGas Income Trust announced that it had successfully completed the
acquisition of Taylor NGL Limited Partnership (Taylor),”” an organization that at the time
was proposing to devel op aco-streaming project which, if implemented, would competewith
IPF's straddle plant facility located near Cochrane on the Western Leg of the NGTL
System.™ Asthe Straddl e Plant Group was expressing general opposition to the devel opment

6 Inquiry Decision, supra note 1 at Appendix 4 — Exhibit 001-08 at 5.

o Ibid. at 25.

n Ibid. at 113.

2 AltaGas Income Trust, News Release, “ AltaGas Income Trust Announces Successful Offer for Taylor
NGL Limited Partnership” (8 January 2008), online: AltaGas <http://cnrp.marketwire.com/client/
atagas/n/rel ease.jsp?actionFor=808572& rel easeSeq=35& year=2008>.

I AltaGas Income Trust, through itsindirect, wholly-owned Taylor Processing Inc. entity, submitted its
application for the Harmattan Co-Stream Project to the ERCB on 23 April 2009. See AltaGas Income
Trust, News Release, “ AltaGas Submits Harmattan Co-Stream Application to Regulators’ (23 April
2009), online: AltaGas <http://cnrp.marketwire.com/client/altagas/n/rel ease.j sp?actionFor=979011&
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of co-stream facilities, AltaGas Ltd. withdrew from the Straddle Plant Group on 25 January
2008, thus highlighting during the Inquiry process the commercial interests of its members.

Themembership of the Straddle Plant Group was reduced agai n when Provident withdrew
from it on 3 July 2008.™ Provident’s withdrawal was precipitated by the 17 June 2008
application of TransCanada’™ for aCertificate of Public Convenience and Necessity fromthe
NEB (the TransCanada Application)” respecting jurisdiction over the NGTL System
(referred to in the application as the TransCanada Alberta System). Inits cover letter to the
NEB, TransCanada wrote;

TransCanada makes this Application to effect recognition that the TransCanada Alberta System is by law
properly within Canadian federal jurisdiction and subject to regul ation by the Board as part of asinglefederal
undertaking. The requested approvals are required for the operation of the TransCanada Alberta System
under NEB regulaiion.77

TransCanada s filing caused the EUB to consider what impact, if any, the TransCanada
Application had on the Inquiry. The EUB adjourned the Inquiry hearing in order to hear
submissionsfrom parties on 20 June 2008, which lead to the EUB’ sdecision dated 21 June
2008 concluding that it had the jurisdiction to continue with the Inquiry insofar asit related
to the NGTL System and should proceed with the Inquiry without amending its scope or
objectives.” In response in part to submissions made by members of the Straddle Plant
Group, arguing that their pre-filed evidence may have been different if the TransCanada
Application had beenfiled earlier, the EUB provided partiesthe option of filing supplemental
submissions.®

The EUB’s decision to continue the Inquiry following the filing of the TransCanada
Application had several effects. First, Provident asserted that many of the issues addressed
in the evidence of most parties, including the Straddle Plant Group, were beyond the
jurisdiction of the EUB and as such, Provident held that “it would be inconsistent for it to
present awitnessin support of SPG evidence.”® Provident withdrew from the Straddle Plant
Group and the remaining members of the Straddle Plant Group were then collectively
referred to asthe“ Group.” # Second, some of the parties amended evidence that had already
been attested to and cross-examined, and other parties deciding not to seat a witness panel

releaseSeq=228& year=2009>.

Inquiry Decision, supra note 1 at 128.

75 Ibid. at 133.

7 TransCanada Pipelines Limited (“ TransCanada” ) Application for Certificate of Public Convenience
and Necessity and Related Approvals TransCanada Alberta System (17 June 2008), Application
A1F6R0O (NEB), online: NEB <https://www.neb-one.gc.cal/ll-eng/Livelink.exe/fetch/2000/90464/
90550/90715/518313/518500/524288/518486/B-1A_Application_for_Certificate_of_Public_
Convenience_and_Necessity_and_Related_Approvals -_Alberta System (A1F6RO0).pdf?nodeid=
518487& vernum=0>.

” Ibid.

78 Inquiry Decision, supra note 1 at Appendix 12 — Exhibit 053-63: Board Procedural Ruling Regarding
Impact of the Application by TransCanada Pipelines Limited to the National Energy Board (21 June
2008).

I Ibid. at Appendix 12 — Exhibit 053-63 at 2.

Ibid

74

80

8 |pid. at 133.
8 The Group isreferred to in the Inquiry Decision, ibid. at 116, as the Amended SPG.
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to support their pre-filed evidence.®® The Group, as well as Provident and |PF in their own
right decided to withdraw portions of their pre-filed evidence® The withdrawn pre-filed
evidence generally related to matters that, in their respective opinions, would more
appropriately be considered by the NEB rather than a Provincia regulator, and included
topics such as NGTL’stolls and tariffs aswell as mattersrelating to NGTL facilities. This
forced the EUB to consider what weight, if any, should be assigned to this* Unsupported and
Unsponsored Evidence.”®

E. THE NGTL CONVENTION | SSUE
1. A CHANGE TO THE CURRENT NGTL CONVENTION?

Althoughthe NECTF Report identified several different alternativesto the Current NGTL
Convention, most of the discussion during the Inquiry hearing centred on the primary
conceptual issue of whether to maintain the existing delivery point convention or to adopt
areceipt point convention along the lines of the NEXT Model.

Parties who supported maintaining the Current NGTL Convention included those
operating border straddle plants and parties who hold only export delivery service on the
NGTL System.?® The Group indicated a preference for maintaining the status quo and
negotiating with export delivery shippers for NGL extraction rights, as opposed to having
to deal with a potentially larger number of receipt shippers or gas producers.®” In particular,
the Group was concerned about receiving assurances regarding title to gas, arguing that
straddle plants must take title to the gas from parties who cause it to be delivered to the
straddle plants for extraction and who are able to assure legal title to that gas at the point
whereit issevered from the NGTL common stream.® Further, straddle plant operatorswere
concerned about the effect of imposing new rules and regulations on an extraction industry
already facing many challenges and uncertainty.®

TheWestern Export Group and TenaskaMarketing V entures/TenaskaMarketing Canada
(collectively WEG/Tenaska) and Pembina Pipeline Corporation (Pembina) took issue with
the Perceived Inequities identified in the NECTF Report, arguing that they did not, in fact,
exist, or did not exist to the degree to which they were described.*® Pembinaargued that any

& Ibid. at 128.

b Ibid.

& For afull discussion of the weight given to Unsupported Evidence before the Inquiry generally, please
see the Inquiry Decision, ibid. at 127. With regards to Unsupported and Unsponsored Evidence, that
which was already the subject of cross-examination was viewed by the EUB as being the same as any
other evidencethat wasthe subject of cross-examination despite thefact that it was nolonger supported
by the participants that sponsored that expert evidence. The participants who sponsored that evidence
asserted that the evidence remained accurate and would have been relied upon but for thefiling of the
TransCanada Application. For Unsuppported and Unsponsored Evidence that was not the subject of
cross-examination, the EUB determined that the evidence was still relevant. Becausetheoriginal party
sponsoring theevidence confirmed that the evidenceremained accurate and the evidence had been tested
to some degree through information requests, the EUB considered it appropriate to give such evidence
greater wei ght than Supported but Unsponsored Evidence, but lesswei ght than evidencethat was subject
to cross-examination during the hearing.

86 Inquiry Decision, ibid. at 38.

&7 Ibid.
&8 Ibid.
8 Ibid.

0 Ibid. at 38-39.
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inequity arising from the Current NGTL Convention was restricted only to those producers
and receipt shippers who do not also hold delivery services on NGTL.* Similarly,
WEG/Tenaska argued that uncertainties introduced by a change to the Current NGTL
Convention must be weighed against the degree to which any inequity may exist and the
“significant and ongoing contribution of FT-D [Firm Transportation — Delivery] shippers
to the public interest.”% Moreover, WEG/Tenaska pointed to the fact that producers al ready
havethree other means by which to obtain valuefor their NGLs: field extraction, negotiation
for NGL valuein NIT prices, or taking FT-D service directly.® In contrast, FT-D shippers
alone would lose the value of their extraction rights without gaining anything in return.®

Parties advocating a change to the Current NGTL Convention were primarily producers,
who argued that it was unfair to make producers hold export delivery service in order to
realize the value of the NGLsin their gas.® Producers generally disputed the argument that
they are able to obtain market value for entrained NGL components through NIT prices, as
NIT pricing only reflects the value of NGLs on the basis of natural gas energy or heating
value.®® In the view of EnCana Corporation (EnCana), a change to areceipt point approach
would create the significant benefit of allowing producers to negotiate with any of the
straddle plants to obtain fair value for their NGL s without the need to hold export delivery
service.”’

Moreover, as ConocoPhillips Canada Limited (ConocoPhillips) asserted, the EUB
previously established that the right of resource ownership should be with the producer of
that resource until relinquished by commercial contract and the Current NGTL Convention
was inconsistent with that ruling.®

Other producers such as Shell Canada Limited (Shell) and Imperial Oil Resources and
ExxonMobil Canada Energy (Imperial/EMC) suggested that a change to a receipt point
extraction convention woul d hel p attract gasfrom Alaskaor Northern Canada.*® Thisposition
was also advocated by the State of Alaska, which stated in its opening statement:

Like any royalty owner or producer, it wants a fair value for the NGLs entrained in the gas. The State
believes the perceived inequities identified in the NGL extraction convention task force September 2005
report, the NECTF report, arereal, and that the current NGL extraction convention would prevent the State
of Alaskaand Alaska gas producers from realizing fair value for NGLs.1®

NOVA Chemicals, interested in securing a long-term supply of ethane, also supported
initiatives that would encourage use of Alberta gas transportation and NGL infrastructure,

o Ibid. at 38.
92 Ibid.
9 Ibid. at 39.
o Ibid.
% Ibid.
% Ibid.
o Ibid.
%8 Ibid. at 40.
9 Ibid.

10 |nquiry Decision, ibid. (Transcript of Inquiry Hearing, Volume 10 at 1009-10), cited in ibid. at 72
[Inquiry Transcript].
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noting that producers stand to benefit fromlower tollsand ethane buyerswould enjoy greater
ethane suppliesif Northern Gas was attracted to NGTL .1*

As described above, the positions of the parties could be simply characterized as “ anti-
change,” advocated generally by the Group, Provident, IPF, WEG/Tenaska, and Pembina,
and “pro-change,” advocated generally by producers, industry associations, governments,
and Nova Chemicals.

2. THE NEXT MODEL

For its part, NGTL advocated a change to a receipt point allocation system and further
submitted the NEXT Model for consideration as a viable receipt point convention
alternative.'® The NEXT Modedl allocates extraction rightsto receipt shippers based on their
relative contributions of NGLs into the NGTL System, measured through a value based
weighting of individual NGL components.’® In NGTL’s submission, the NEXT Model
would resolve the inequities associated with the Current NGTL Convention as producers
would berelieved of the onerous obligation of holding FT-D servicein order to obtain value
for their NGLs.* In addition, a change to areceipt point convention would have the added
benefit of attracting additional gas supply, particularly gas from Alaska and Northern
Canada, to the NGTL System.'®

NGTL also asserted that “ under the NEXT Model, the day-to-day mechanicsof extraction
rights saleswould remain virtually the same asthey aretoday at the Empress/McNeill export
point” % and could be administered without incurring any additional operating costs. The
NEXT Model would have the added benefit of creating a situation where extraction rights
are not tied to specific straddle plants or delivery points.’® Thiswould provide buyers and
sellers of extraction rights with additional flexibility which, in turn, may lead to the
development of a transparent and liquid extraction rights market.'®

For many of the same reasons cited above in relation to whether a change to a receipt
point convention was warranted, producers were generally supportive of the NEXT Model.
It was described asbeing practical, fair, and efficient.”° It was al so recognized as addressing
severa of the inequities associated with the Current NGTL Convention, and perhaps most
importantly, providing appropriate economic signals to resource owners, thus leading to
efficient utilization of the existing infrastructure in Alberta.***

01 Inquiry Decision, ibid. at 42.
102 Ibid. at 43-49.

05 |bid. at 44.
4 Jhbid. at 49.
%5 Ibid.

16 Ibid. at 46.
07 bid. at 47.
1% Jhid. at 46.
199 Ibid.

M0 Ibid. at 50-53.
M bid. at 51.
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The Group, WEG/Tenaska, and Pembina opposed the NEXT Model.**? In addition to
referring to the same arguments cited in opposition to amove away from the Current NGTL
Convention, the Group voiced concern over potential impacts on its operations, arguing that
implementation of the NEXT Model and achangeto recei pt point contracting would impose
significant additional costsin the order of hundreds of millions of dollars.™® Straddle plants
are aready working in a challenging environment with less gas production in Alberta and
increased intra-Provincial demand, meaning that less gasis available to the straddle plants
for extraction.”™ WEG/Tenaska similarly expressed concerns over changes to existing
commercial regimes, arguing that the NEXT Model “would transfer benefits away from
delivery shippers, without compensation.” ** Standard gas purchase contractswould haveto
be revisited, thus disrupting long-standing commercial arrangements.™® This would not be
consistent with the EUB’s historical reluctance to interfere in commercia arrangements
negotiated by parties.*'’

3. OTHER PROPOSED MODELS

Theonly partiesto advocate methodol ogies different from those identified in the NECTF
Report were Imperia/[EMC and Shell. Shell initially proposed a receipt point convention
using just the heating value of gas at receipt points as a basis for alocating extraction
rights.® Shell ultimately abandoned its proposal in favour of the NEXT Model,**® thus
leaving Imperial/EMC' s Comprehensive Component Metering Model (CCM Model)*® as
being the only real aternative that had to be considered by the EUB.

The CCM Model proposed measuring NGL components at each receipt point and
allocating to the receipt shipper the right to recover a corresponding quantity of each such
NGL component from the common stream.*?* The principal difference between the CCM
Model andthe NEXT Model isthat the NEXT Model providesreceipt shipperswith asingle
percentageinterestin all NGL sinthe common stream, whilethe CCM Model would provide
receipt shipperswith different percentage interestsin theindividual NGL components (i.e.,
ethan, propane, butane, and pentanes plus) inthe common stream.*? Imperial/EM C described
the CCM Model asbeing“NEXT-plus’*?®in that it builds on the NEXT Model by providing
specific component tracking, but acknowledged that more work on the CCM Model would
berequired. Assuch, Imperial/EMC was not ableto provide an accurate cost estimate for the
implementation of the CCM Model .***

M2 |bid. at 53-61.
M3 Jhbid. at 55.

M4 Ibid. at 56.

15 Ibid. at 53.

M5 Ibid.

7 |bid. at 54.

15 Ibid. at 68.

19 Ibid.

20 |bid. at 62-68.
2L hid. at 63.

122 Ibid. at 63-64.
122 Inquiry Transcript, supra note 100, Volume 19 at 2607, cited inibid. at 63.
24 Inquiry Decision, ibid. at 66.
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Imperial/EM C al so argued that implementation of the CCM M odel would allow producers
to take their liquidsin kind at areasonablefee at any of the straddle plant outlets, providing
them with even more flexibility in the marketplace.®

Generally speaking, Imperia/EMC’'s CCM Model did not receive widespread support
fromother producersor Inquiry participantsbecauseit lacked detail and partieswerenot able
to assess precisely how the CCM Model would work and how much it would cost to
implement.'#®

4, THE EUB’ s CONCLUSIONS

The EUB confirmed its view that resource ownership remains with the producer of the
resource until the producer relinquishes ownership through commercial contract, and this
includes NGLs entrained in gas.**” The EUB accepted that the value of entrained NGLs is
not reflected in NIT prices, or that any value given is negligible,**® and therefore the Current
NGTL Convention “creates an inequity for producers/receipt shippers who do not wish to
acquire export delivery service,” but would still liketo receivevaluefor the NGLsinthe gas
they deliver into the NGTL System.’® In the EUB’s view, a change to receipt point
contracting could “provide all parties with more equitable market signals by providing
producers and receipt shippers with the opportunity to negotiate separately for the value of
their extraction rightswhich should encourage the devel opment of acompetitive, transparent
extraction rights market.” 2%

The EUB further accepted that changing the Current NGTL Convention to arecel pt based
extraction rights allocation convention may increase the likelihood of gas from Alaskaand
Northern Canada being attracted to the NGTL System, which would increase utilization of
Alberta’ sgastransmissionand NGL extractioninfrastructure.*** The EUB noted, though, that
attracting Northern gas to Alberta did not constitute a strong enough reason by itself to
change the Current NGTL Convention.**

Ultimately, the EUB accepted that achangeto areceipt point convention would not result
in substantial upheaval to the ongoing operation of the NGTL System, or to NIT market
liquidity.™ Similarly, a change to a receipt point convention would not create uncertainty
or damage thelongevity of the straddl e plant system aslong asareasonabl e transition period
was incorporated.**

In short, the EUB felt that changing the Current NGTL Convention to a receipt based
extraction rights allocation convention was warranted.

% Ibid. at 65.

25 |bid. at 67-68.
27 Jhbid. at 71.

2 Ibid. at 72.

29 Ibid.

30 bid. at 80.

B bid.

132 Ibid. at 74.

135 Ibid. at 81.
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Withrespect tothe NEXT Model, the EUB accepted that it waswell-devel oped and could
be implemented in a reasonable time period without significant additional costs.* More
importantly, the NEXT Model seemed to resolve most of the Perceived Inequities outlined
inthe NECTF Report, except for the possible* doubledipping,” which may occur when “gas
that isdeliveredto NGTL downstream of extractionfacilitiesor alternatively, doesnot access
extraction facilities, would still receive extraction rights corresponding to the NGL content
of the gasthat is delivered to the Common Stream.”** The EUB concluded that thisinequity
was not material enough to justify adding complexity and cost to the NEXT Model. The
NEXT Model presented the best opportunity for the devel opment of abroad based extraction
rights market.*

Whilethe EUB recognized that Imperial/[ EMC’'sCCM Model offered certain benefits, the
lack of detail surrounding the CCM M odel madeit difficult toimplement within areasonable
amount of time.**® The EUB noted that Imperial/EM C could pursuethe CCM Model at alater
dateif it considered that system enhancements were still required.™*®

5. TRANSITION-RELATED RECOMMENDATIONS
The EUB recommended that the NEXT Model be implemented on the NGTL System
within three years of the Inquiry Decision without any compensation being paid to the

straddle plant operators or export delivery shippers.’*® The EUB wrote:

Prior to filing an application, the Board recommends that NGTL discuss the following matters with its
stakeholders with aview to streamlining subsequent regulatory consideration:

. amendments to the NEXT Model to take into consideration the findings of the Board;

. enhancementstothe NEXT Model, including measuresto facilitate the devel opment of an extraction
rights market and to provide for the ability to take-in-kind;

. implementation procedures,
. tariff amendments; and
. regulatory application specifics141

The EUB also recommended that NGTL take immediate steps to encourage the
development of acompetitive, transparent market where producersand recei pt shipperscould
negotiate the value of their extraction rights. In doing so, NGTL was encouraged to engage
in consultation with all relevant stakeholders.'*

35 Jhbid. at 84.
B35 Ibid.

137 Ibid. at 85.
% bid. at 82.

3 |nquiry Transcript, supra note 100,Volume 20 at 2991 and 2920, cited inibid. at 83.
140 Inquiry Decision, ibid. at 85-86.

1w Ibid. at 87.

142 Ibid.
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Finally, theBoard recommended that NGTL conduct aconfidential survey of stakeholders
in the extraction rights market two years after implementation of the NEXT Model to
determine whether a competitive, transparent market has devel oped with aview to making
necessary adjustments with “the appropriate regulator(s).” **®

6. APPLICABILITY TO OTHER REGULATED PIPELINES

Although littleif anything was said during the course of the Inquiry regarding the ATCO
Pipelines and AltaGas Systems, the EUB noted that their respective tariffs act as a contract
to take entitlement to NGLs away from producers/receipt shippers.** The EUB was of the
view that producers/receipt shippers should have an equal ability to realize the value of their
extractionrights, regardless of which rateregul ated pipeline providestransmission service.™
Therefore, with respect to ATCO Pipelines, the EUB recommended that it discussits current
extraction tariff with its customers and “make application for regulatory approva of any
amendments which may result from those discussions.”**® The EUB made a similar
recommendationto AltaGas Utilities, applicableonly if extractionfacilitiesbecomeavailable
on the AltaGas Utilities System or through interconnects with other pipeline systems.™

7. THE LEAN GAS STREAMING ISSUE

Lean gas streaming “involves the separate physical routing of gas that islean in NGL
content directly to consumption markets and away from common stream flow pathsdirected
past NGL extraction facilities.”** An obvious example of where lean gas streaming would
be suitable isin the context of coal bed methane, which has virtually no NGL content and
is generally produced from alocalized geographical area.*®

Generally speaking, all partieswho expressed aview on thelean gas streaming issuewere
infavour of the concept, aslong asit could be done economically and without disrupting the
flow of NGLsto extraction facilities.”® NGTL recommended that |ean gas streaming issues
first be addressed within industry committees, such as within its Tolls, Tariff, Facilities &
Procedures Committee (the TTFP).™>: NOV A Chemicals, however, argued that some outside
of the TTFP consultation may be affected by lean gas streaming issues.”®> NOVA Chemicals
further suggested that where new facilitiesare proposed onNGTL, aNGL impact assessment
be required to assess, among other things, the impact of new facilities on NGL availability
to the straddle plants.**® Provident and | PF al so suggested that a NGL impact assessment of
all major natural gasfacility projectsthat might have animpact on the straddle plant industry
ought to be required of project proponents.™
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Theonly party who expressed oppositionto |ean gas streaming was Talisman Energy Inc.,
who understood that lean gas streaming “would target specific supply to specific markets,
thereby undermining the benefits inherent in NGTL’s common stream.”**® The EUB
concluded that

notionally, lean gas streaming has merit when the loss of NGL can be avoided, but considers caution must
be exercised particularly with respect to the total cost of such projects, who pays for these costs, the socio-
economic impact of aproject (including the construction of duplicative facilities), and the potential impacts
to the competitive position of gas sourced from the wcsB. 1%

Costs and benefits of lean gas streaming associated with applications for facility
modifications or additions should be assessed on a case-by-case basis, in the context of
ensuring that the project is in the overall public interest.™>” The EUB was not prepared to
require mandatory NGL assessmentsfor all major facility proposalsthat could impact NGL
extraction in the Province. The need for such an assessment would have to depend on the
specific circumstances of each application.

The EUB agreed that further discussion regarding lean gas streaming on the NGTL
System be held in an industry collaborative process facilitated through the TTFP, with
invitations to all potentially impacted parties who may not otherwise be involved in TTFP
discussions.™®® Following such discussions, a report with guidelines, criteria, and
implementation recommendations should be issued by 1 April 2010 and provided to the
regulator for approval.

ATCO Pipelines and AltaGas Utilities were encouraged to consider an approach similar
to that developed by the TTFP at such time as lean gas streaming opportunities develop in
the future.™

8. CO-STREAMING AND SIDE-STREAMING

As discussed above, side-streaming occurs when an under-utilized upstream gas
processing facility gains access to the common stream to extract NGLs and then re-injects
lean residue gas back into the common stream upstream of an existing straddle plant. In the
case of co-streaming, the lean residue gas is re-injected downstream of the straddle plant.

Most I nquiry participantsfavoured the EUB considering side-streaming and co-streaming
proposals on a case-by-case basis, and argued that competition for existing straddle plant
operations should be encouraged. Parties such as Taylor argued that prior EUB decisions,
such asthe Gulf Strachan decision and the Solex decision, along with EUB Directive 056,

% Inquiry Decision, ibid. (Talisman Energy Written Argument, September 5, 2008, at 2), cited inibid. at
92.

1% Inquiry Decision, ibid. at 93.

7 |bid. at 94.
6 1hbid. at 95.
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160 Alberta Energy Utilities Board, Directive 056: Energy Development Applications and Schedules
(Calgary: Energy and Utilities Board, 2005).
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already provide sufficient direction to potential applicants regarding mattersto be included
in facility applications.™®*

In contrast, straddle plant operators advocated the adoption of explicit criteria outlining
what should be included in facility applications being put before the EUB and argued that
theextractionindustry isalready highly competitive.'* Additional extractionfacilitieswould
be duplicative and inefficient, with little competitive benefits or incremental production of
NGL . Straddle plant operators warned the EUB to be wary of plant operators preferring
to profit from processing the common stream rather than raw gas.’®*

Thelnquiry Expert indicated inits Report that it was not supportive of side-streaming due
to the negativeimpact of reduced NGL content to downstream straddl e plants, but suggested
that case-by-case analysis of co-streaming applicationswould be appropriate.’®® The Inquiry
Expert identified a number of factorsthat could be addressed by facility applicants, such as
the impact on Alberta NGL reserve recovery and production, and the impact on Alberta
straddle plants and the petrochemical industry.'®

The Board noted the position of the straddle plants that the extraction industry is already
competitive in Alberta, but was not prepared to recommend a prohibition against co-
streaming or side-streaming developments.’®’ The EUB accepted that “thereislikely limited
economic potential for proliferation of co-streaming and side-streaming as evidenced by the
very few applications of thistypethat have been filed to date.” *® The EUB further accepted
that individual facility applications should be assessed on a case-by-case basishaving regard
for NGL recovery implications, potential effectson other facilities, and other elementsof the
public interest criteria.’® While the EUB did not consider it appropriate to set out a
prescriptive list of criteria to be met by facility applicants, the EUB did outline general
factorsto be addressed in future co-streaming or side-streaming applications, being:

. “the availability of existing unused processing capacity at the straddle plants’;

. “availability of processing capacity for raw gas production”;
. “resource conservation and effective utilization of resources’;
. “the impact on the existing straddle plant system”;

. “unnecessary proliferation of facilities’;

. “real meaningful competition”; and

81 Inquiry Decision, supra note 1 at 99.
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16 Inquiry Decision, ibid. at 103-104 (Exhibit 049-05-01, Ziff Energy Inquiry Expert Submission Part 2,
Section 8.2.9, page 8-12).
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. “support from the industry.” "
V. THE NGTL JURISDICTION DECISION

On 26 February 2009, just three weeks after the rel ease of the Inquiry Decision, the NEB
released the NGTL Jurisdiction Decision.*™ TheNEB granted TransCanada sapplicationfor
an order recognizing that the NGTL System is under federal jurisdiction.? The NEB
decision emphasized that the NGTL System is part of TransCanada s extensive pipeline
system operating throughout Canada.'™ The NEB decided to issue a Certificate of Public
Convenienceand Necessity to allow theNGTL Systemto operate under the National Energy
Board Act'”* and the NEB'’ sjurisdiction over theNGTL System becameeffectiveon 29 April
2009.'"

Given the changeinjurisdiction over the NGTL System, the question that arisesis, what
regard will the NEB have for the Inquiry Decision insofar as achange to the Current NGTL
Convention and transition to the NEXT Model is concerned?

Practically speaking, in the short term, thereislikely to belittleimpact on NGTL' s plans
to continue stakeholder consultation in the areas outlined by the EUB, specificaly, any
amendments or enhancementsto the NEXT Model to take into consideration findings of the
EUB, aswell asimplementation procedures, tariff anendments, and regulatory application
specifics. Although merely arecommendation, NGTL arguably hasjust under three yearsto
“tweak” the NEXT Model and bring forward an application to the NEB for implementation
by 4 February 2012."° The NEB would, at that time, then consider whether the tariff is“just
and reasonable.” In the event that stakeholders remain interested in challenging whether a
changeto areceipt point convention isin the public interest, then such a challenge could be
launched in the context of the NEB’ stariff proceedings. One question that will be raised at
that timeiswhether the findings and recommendations of the Inquiry Decision remainvalid
inlight of the arguably different public interest test that would be considered by an Alberta
regulator, as opposed to afederal regulator such asthe NEB. Those who remain supportive
of theNEXT Model will arguethat thefindings of the Inquiry Decision ought to be respected
by the NEB.

Presumably, during its deliberations the EUB considered the fact that a change in
jurisdiction over the NGTL System might be forthcoming, but this possible change did not
have a discernible impact on its recommendations. For example, in its recommendation that
NGTL conduct aconfidential survey of stakeholdersintheextractionrightsmarket twoyears
after the NEXT Model is implemented to determine whether a competitive, transparent
market has developed,”” the EUB went on to say that necessary adjustmentswould have to

1o Ibid. at 105-107.

- gqupranote 2.

72 |bid. at 9.

s Ibid. at 28.

174 R.S.C. 1985, c. N-7.

7 National Energy Board, Certificate GC-113 (15 April 2009), online: NEB <https.//www.neb-
one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90550/554112/554219/554220/551476/553396/
A1MKO_-_Certificate_GC-113.pdf ?nodeid=553400& vernum=0>.

76 Inquiry Decision, supra note 1 at 86.

R Ibid. at 87.
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betaken up with “the appropriate regul ator(s).” " Thismay have beenwritten with either the
AUC or NEB in mind.

V1. POST-INQUIRY DEVELOPMENTSAND EXPECTATIONS

As noted, the Inquiry Decision contained three categories of recommendations, the first
relating to modification of existing NGL extraction rights all ocation protocol sand practices,
with particular focus on the Current NGTL Convention, the second relating to lean gas
streaming initiatives, and the third relating to the approach that should be taken with respect
to future side-streaming and co-streaming proposals. Thefirst category of recommendations
isexpected to generatethe most near-term activity, but therecent AltaGas/Taylor application
for approval of a Harmattan Plant co-streaming project (the Harmattan Co-Streaming
Application)'” can be expected to garner significant attention as well.

A. NGTL CONVENTION MODIFICATION
1. PROCESS

NGTL is proceeding on the EUB’ s recommendation to incorporate the NEXT Model, or
such modified version thereof as may result from the stakeholder consultation process (the
Modified NEXT Protocal), in the NGTL Tariff by February 2012. Current thinking is that
the TTFPwill be presented with a proposal to create anew task forcefor this purpose before
the end of the summer, and that this task force will be given the mandate of gathering and
assessing stakeholder input and making recommendations based thereon, with a view to
allowing NGTL tobeinaposition to fileatariff amendment application withthe NEB inthe
first half of 2010. Subject to timely completion of the task force and regulatory approval
processes, NGTL hopesto implement the Modified NEXT Protocol by the beginning of the
gasyear on 1 November 2011. In keeping with the EUB’ srecommendations, NGTL hasalso
committed to undertake a confidentia survey of stakeholders two years following
implementation in order to assess perspectives on the effectiveness of the Modified NEXT
Protocol .’

2. NEXT MODEL OVERVIEW

The NEXT Model was designed to accommodate a change from delivery shipper
extraction contracting to receipt shipper extraction contracting with minimal cost and
minimal disruption of existing operational and administrative practices and procedures.
Under the NEXT Model only receipt shippers will have NGL extraction rights,*®* and for
purposes of giving effect to those rights each receipt shipper (a Shipper) will be allocated a
“Monthly NEXT Allocation Percentage” (an Allocation Percentage) to be determined as
follows:

78 bid.

9 gupranote 73.

180 |nquiry Decision, supra note 1 at 87.
181 Ibid. at 44.
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At each receipt point on the NGTL System, gas delivered into the system will be
measured for its “In-Stream Components’ (ISCs), with each of the four principal
NGL constituents (i.e. ethane, propane, butane, and pentanes plus) measured and
tracked separately. The | SCsas so measured will then be attributed proportionately
to each Shipper delivering gas into the system at that receipt point.

For each calendar month in which a Shipper delivers gas into the system (a
“Determination Month”), the“Total ISC Value’ of al such gaswill be determined
by first multiplying (i) the total amount of each category of ISC delivered into the
system by that Shipper during that month, by (ii) the Alberta Department of Energy
Reference Price for that particular category of 1SC for that month, and by then
adding the four products so obtained, as follows:

Total Shipper C, deliveries x C, Reference Price = $A
Total Shipper C; deliveries x C, Reference Price = $B
Total Shipper C, deliveries x C, Reference Price = $C
Total Shipper C,+ deliveries x C.+ Reference Price = $D

Shipper's Total ISC Value=$A + $B + $C + $D

Each Shipper’s Total 1SC Vaue for a Determination Month will be calculated
within 20 days following the end of that month and will be used to set that
Shipper’sAllocation Percentage for the second month following the Determination
Month (the “Extraction Month”). Each Shipper’s Allocation Percentage for an
Extraction Month will bethe percentage expression of theratio of (i) that Shipper’s
Total 1SC Value for the correlative Determination Month, to (ii) the total of all
Shippers Total ISC Valuesfor that Determination Month, such that the total of all
Allocation Percentages for any Extraction Month will be 100 percent.

A Shipper’ sAllocation Percentagefor an Extraction Month will entitleit to process
a corresponding percentage of the gas flowing past NGTL System straddle plants
on each day during that Extraction Month. It isexpected that Shipperswill typically
transfer this entitlement to one or more straddle plant operators under one or more
Extraction Contracts, and will then notify NGTL of each transfer of entitlement by
way of a“banding instruction,” similar to the banding instructionsthat are currently
provided to NGTL by delivery shippers under the Current NGTL Convention.

NGTL will rely on Shippers banding instructionsto authorize diversion of system
gas to the respective straddle plants for extraction processing. Since it is unlikely
that there will be a precise match between Shipper banding instructions and the
quantities of gasflowing past theinlet of each of the six straddle plants on any day,
NGTL anticipates the devel opment of a secondary market through which Shippers
and/or straddle plant operators will be able to balance extraction entitlement with
gas flow through further transfers of extraction entitlement. The operation and
implementation details for this secondary market will be developed through the
stakeholder consultation process.
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3.

DiscussiON ITEMS

Although the EUB concluded that the NEXT Model provides the most appropriate
platform for anew NGTL System extraction rights protocol to replace the Current NGTL
Convention, it also recognized aneed for further stakehol der consultationtorefinethe NEXT
Model to generate the Modified NEXT Protocol to be submitted for regulatory approval %2
Among the issues expected to be subject to further discussion in this consultation process

are:

D

)

3

(4)

Inaccessiblegas: Inthelnquiry Decision, the EUB noted that the NEXT Model fails
to address atype of “double dipping” inequity,’® inthat it gives Shippers credit for
ISCsentrained in gasthat is delivered into segments of the NGTL System that are
not serviced by a straddle plant. Since this gas does not have access to a straddle
plant, and accordingly cannot be subjected to extraction processing before being
delivered out of the system, it isarguably both inequitable and illogical to provide
extractionrightscredit for the | SCsentrained in that gas. The EUB stated that it was
satisfiedwithNGTL’ sassessment that “ thisinequity isnot material,” but al so noted
in this respect that “the NEXT Model is flexible and it can be modified in the
future, if necessary.”®

Component tracking: Although the component tracking feature of the CCM Model
would provideamore precisel SC all ocation methodol ogy than the extraction rights
allocation methodol ogy under the NEXT Model, the EUB concluded that therewas
not enough information with respect to either the operational detail or the cost of
acomponent tracking approach to endorse the CCM Model.*® However, the EUB
also noted that Imperial/EMC, the principal CCM Model proponent, was not
foreclosed from pursuing a component tracking “enhancement” to the NEXT
Model.*® Although NGTL believes that the cost and complexity associated with
component tracking outweighs its benefits, the matter could be revisited.

Adjustment for stream richness: Given variationsin the richness of the gas streams
available to different straddle plants, a Shipper whose Allocation Percentage is
applied to aricher gas stream will receive greater relative benefit than a Shipper
whose Allocation Percentage is applied to aleaner gas stream. Thisinequity could
perhaps be alleviated by allocating system ISC volumes rather than system gas
volumes, although this might involve more administrative effort, particularly inthe
area of balancing/reconciliation.

Matching banding instructions to physical flow: As long as NGL extraction is
economic it will be desirable from both public interest and private commercial
perspectivesto ensure that all economically processable gas flowing by astraddle
plant can be accessed for processing. It will accordingly beimportant to ensure that
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()

(6)

(7)

the Modified NEXT Protocol will have the flexibility to accommodate the ready
adjustment of banding instructions to ensure that Allocation Percentages will not
go unused as a result of disproportionate assignments of Allocation Percentages
among the straddle plants.

Fairness Check: There will be a need to confirm that the Allocation Percentage
determination methodology is in fact balanced and fair, and not susceptible to
abuse. For example, given that a Shipper’s Allocation Percentage for any monthis
based on its ISC deliveriesin a previous month, is there opportunity for a Shipper
with afield extraction alternative to manage its deliveries of 1SCsinto the NGTL
System so as to provide itself with both a full Allocation Percentage and field
extracted NGLs in months in which it anticipates particularly favourable NGL
margins?

Fostering a competitive, transparent market: NGTL will be seeking further
stakeholder input on ways in which to improve the competitiveness and
transparency of NGL extraction rights marketing,’®” and is prepared to
accommodate an electronic trading system if someone wishes to develop one, but
does not plan to develop an electronic trading system itself.

Accommodation of right totakeinkind: NGTL isof theview that the NEXT Model
already accommodates taking in kind by Shippers, and that thisis simply a matter
of the Shipper entering into a toll processing arrangement with a straddle plant
operator and issuing banding instructions accordingly.*®

Thereisalso the possibility of further regulatory challenge with respect to the weight that
the EUB’ s recommendations should be given in an NEB tariff amendment process.

4,

IMPLICATIONS FOR AFFECTED PARTIES

Assuming that NGTL implements aModified NEXT Proposal substantially the same as
the NEXT Model, some of the implications may be as follows:

(D

Economic benefit shifts: The participantsinthelnquiry werefairly uniformly of the
view that achange from delivery shipper contracting to receipt shipper contracting
can be expected to result in a*“transfer of wealth” from the delivery shipper group
to the receipt shipper group.’® Because the value of extraction rights has not
historically been reflected in NIT pricing, receipt shippers have not as such
participated in that value in any significant way, but they will now be able to
receive it directly and will also be in a position to negotiate different ways of
determining and realizing that value.
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@)

©)

(4)

It was also suggested by some Inquiry participants that a change from delivery
shipper contracting to receipt shipper contracting could be expected to result in a
“transfer of wealth” away from straddle plant operators as straddle plant margins
narrow in response to enhanced competition.’® At present, there are roughly 90
export point delivery shippersand 135 receipt shipperson the NGTL System, with
four of thefivelargest shippers holding both receipt and delivery service, ' so this
wealth transfer conclusion would not seem to be justified by the relative shipper
numbers alone. However, in combination with declining straddle plant utilization
rates, an EUB direction to foster a more competitive and transparent extraction
rights market, and the possibility of the development of electronic trading in
connection therewith, a tightening of straddle plant margins and resultant
redistribution of economic benefit away from the straddle plants would be a
reasonable expectation.

Plant utilization adjustments: All else being equal, a shift to receipt shipper
contracting combined with anticipated improvementsin the accessibility of market
information should lead to more efficient utilization of extraction infrastructure,
with producers being positioned to balance the use of field extraction and straddle
plant extraction having regard to which makes more economic and logistical sense
fromtimeto time. Similarly, in the case of extraction at Empress, where there are
extraction alternatives and thus competition, volumes should in theory be directed
first to the most efficient plants. Given the worsening underutilization situation at
Empress, this could in due course lead to some mothballing of less efficient
facilities.

Contracting practices: Even if an electronic extraction rights trading system is
developed, itislikely that avery significant amount of extraction rights contracting
will continue to be handled by way of direct Extraction Contracts, similar to the
experience in the gas marketing business. In order to simplify the contracting
process it is aso likely that a standard form of Extraction Contract will be
developed in due course, likely with flexibility to negotiate creative compensation
terms. Having regard to the proposed process for realizing value out of Allocation
Percentages, there may aso be some movement away from the traditional
discretionary processing approach toward some form of firm or minimum
processing commitment, perhaps coupled with an option to make apayment in lieu
of processing. The combination of simplified contracting processes and increased
competition and transparency may also result in a trend toward shorter terms for
Extraction Contracts. For those receipt shippers that do not have the resources or
inclination to develop expertise in extraction rights marketing, there may be
opportunitiesfor extraction rights aggregators or managersto become moreactively
involved in the market.

Pricing: Asnoted, it isexpected that increased competition and market information
availability will put downward pressure on straddle plant margins, with a
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corresponding increasein the prices paid for extraction rights, all else being equal .
In the case of ethane, for which little or no premium compensation has historically
been paid under traditional Extraction Contracts, the evol ution of thebasisonwhich
ethaneis paid for by ethane buyers could result in amore common inclusion of an
ethane premium in the cash component of the compensation paid under Extraction
Contracts.

(5) Toll Processing: In order to effectively exercisetheright to take in kind advocated
by Imperial/EMC and ultimately endorsed by the EUB, a receipt shipper would
require accessto extraction services, or “toll processing,” at astraddle plant. If the
shipper was unabl e to negotiate acceptabletermsfor toll processing, it could pursue
a common processor designation for the straddle plant, and if it was successful in
that respect the provision of extraction services by the straddle plant would then
become subject to regulation. It will be interesting to see how this plays out.

(6) Northerngasdraw: Timewill tell how much of afactor receipt shipper contracting
will be in attracting Northern gas to Alberta’s natural gas transportation and
processing infrastructure.

B. ATCO SYSTEM EXTRACTION RIGHTSPROTOCOL

Although the EUB prompted ATCO Pipelines to undertake a review of the “continuing
appropriateness” of its current extraction rights protocol,**? the pursuit of that review has
been deferred pending adetermination of the outcome of aproposal tointegratethe operation
of the NGTL System and the ATCO System, such that service on the two systems could be
provided on a “seamless’ basis under a single consolidated service arrangement. The
intention to pursue this integration was announced by NGTL and ATCO Pipelines in
September 2008,'* between completion of the Inquiry hearing and the issuance of the
Inquiry Decision. It isexpected that applicationsto approve the integration proposal will be
filed imminently, and NGTL and ATCO Pipelines are currently targeting integration
implementationinthefirst quarter of 2011,"* prior to thetargeted implementation timeframe
for the Modified NEXT Protocol. If the proposed integration is approved and implemented,
it is expected that the Modified NEXT Protocol will apply on a consolidated basis with
respect to all gasand all straddle plants on the two systems. If that isthe case, consideration
will of course need to be given to the potential ramifications of introducing three additional
mid-system straddle plants to the Modified NEXT Protocol mix.
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C. LEAN GASSTREAMING

Although NGTL is planning to comply with the EUB’s recommendation that it cause a
TTFP task force to be formed to prepare a report on lean gas streaming, with a view to
issuing that report by 1 April 2010, the formation of this task force will not likely occur
until later this year, once the TTFP has addressed a number of other pressing issues.

D. SIDE-STREAMING AND CO-STREAMING

As noted above, the EUB concluded in the Inquiry Decision that it would be preferable
to deal with side-streaming and co-streaming applications on a case-by-case basis, without
apredetermined prescriptivelist of approval criteria, but subject to some points of “general
recommended guidance.”**® The Harmattan Co-Streaming Application'®” will provide the
first opportunity to consider this general recommended guidance. Of notein this respect is
that this application has been made to the ERCB; no NEB involvement is expected to be
required in that NGTL would simply be accommodating diversion of gas for extraction
processing on the same basis as for other straddle plants. Current expectations are that a
hearing on the application will be held in late 2009, and that a decision should be
forthcoming by the end of 2009 or early in 2010.

1% Inquiry Decision, supra note 1 at 95.
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