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DISCARDING REASONABLE EXPECTATIONS OF PRIVACY:
A CRITIQUE OF R. V. PATRICK

WILLIAM MACKINNON'
|. INTRODUCTION

Patrick,* the Supreme Court of Canada's latest landmark privacy decision, will have a
tremendousimpact on policing inyearsto come. In Patrick, police officerssifted through the
curbside garbage of Mr. Patrick, discovered compelling evidence of drug production in its
contents, used the information to secure a warrant to enter his residence, and found an
ecstasy lab onceinside.? The Supreme Court, in uphol ding the decision of the Alberta Court
of Appeal,® denied Patrick’s claim to a reasonable expectation of privacy in his garbage.*

Patrick raises concerns that are significant and worth commenting on. The judgment
correctly stipulatesthat curbside garbageiscompletely out of the control of those who place
itthere. Thisleaveslower court judgesto undertake difficult groundsanalysesbeforeissuing
warrantsfor searches of dwellings.® Moreover, BinnieJ., the majority judgment’ sauthor and
ajurist who has historically taken a case by case approach to this area of thelaw, dubiously
invoked aneed for clarity inthejurisprudence as areason to deny Patrick’ s claim. The chief
conseguence of this pursuit of clarity — that almost all claims to privacy in garbage are
unprotected by Canadian Charter of Rights and Freedoms® standards — is unfortunate. A
police power to search garbage | eft at the back of ahomeis more open to abuse than onethat
permits anonymous searches at landfills, or the “ gathering” of evidence at crime scenesand
other places.” Finally and most ominously, because the Court failed to recognize even the
most limited privacy expectationin garbage, Patrick providesaclear and unfortunatelicence:
state actors, without | egitimate reasons, may rummage through the garbage of politicians or
judges they disapprove of, racial minority residents, disreputable members of society, and
others who surface on their radar screen.

This comment is divided into three parts. The first portion outlines and explains the
Patrick decision. The second part briefly canvasses a number of relevant authorities that
predate Patrick. Thethird portion discusses Patrick initsjurisprudential context and argues

B.A., LL.B.,LL.M. Many thanksto Don Stuart for helpful comments on an earlier draft of this piece.
Thanks aswell to the editors of the Alberta Law Review for their assistance in preparing this comment
for publication. Errors are mine alone.

R R. v. Patrick, 2009 SCC 17, [2009] 1 S.C.R. 579 [Patrick].

2 Ibid. at para. 1.

3 The Alberta Court of Appeal’s judgment formed the basis of my previous comment on this subject.
Issues that were examined in that comment, such as the Court of Appea’s reliance on Fourth
Amendment case law, are not re-examined here: see William MacKinnon, “ Do We Throw Our Privacy
Rights Out With the Trash? The Alberta Court of Appeal’ s Decisionin R. v. Patrick,” Case Comment,
(2008) 46 Alta. L. Rev. 225. For a meticulous analysis of these issues, see Richard Jochelson,
“Trashcans and Constitutional Custodians: The Limina Spaces of Privacy in the Wake of Patrick”
(2009) 72 Sask. L. Rev. 199.

4 Patrick, supra note 1 at para. 73.

5 Indeed, in many casesthetask of developing criteriathat, in reasonable groundsanal yses, can determine
whether garbage that is out of the control of those who leave it there can actually be attributed to them,
will be almost impossible. This problem will be discussed in greater detail later in this comment.

6 Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11
[Charter].

Y For adiscussion of gathering, see R. v. Leblanc (1981), 36 N.B.R. (2d) 675 (C.A.) [Leblanc].
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that it representsaretrenchment from the purposiveinterpretation of the Charter envisioned
by past jurists.

Il. THE PATRICK DECISION

Mr. Patrick was convicted of trafficking in acontrolled substance (ecstasy) after atrial at
which evidence from his residence was introduced. Police officers, on several occasions,
grabbed garbage bags from areceptacle at the back of Patrick’s property. Inside these bags
they found, among other things, torn up papers with chemical formulae written on them,
gloves, used duct tape, itemsthat were contaminated with ecstasy, and other thingsthat were
emitting adistinct odour of sassafras oil 2 Thisinformation “ provided the primary basis’ for
the issuance of a search warrant for Patrick’s home.

Justice Binnie, who wrotefor six of the seven judgeswho heard the appeal, identified two
thresholdissues: first, whether Patrick enjoyed areasonabl e expectation of territorial privacy
because the officers had to reach over his property line to secure the bags; and second,
whether he had areasonable expectation of informational privacy with respect to the contents
of his garbage. These two categories— informational and territorial privacy — frequently
overlap. Hence, there is a need for a contextual analysis with reference to the facts unique
to each case.’’

Justice Binnie began his analysis by drawing a distinction between a subjective
expectation of privacy, where an individual determines hisor her own definition of privacy,
and an objective expectation of privacy, which “an independent and informed observer
would reasonably expect.”** Only claims that fall into the latter category by meeting the
higher test of reasonableness will attract constitutional protection. Moreover, three issues
were of concern to Justice Binnie: the balance between individual autonomy and effective
law enforcement; the conduct of an accused and the impact this has on the reasonableness
of hisor her claim to privacy; and “the long-term consequences [of state action] for the due
protection of privacy interestsin our society.”*? These concerns areto be kept in mind while
the following question is answered: has the claimant acted, with reference to the subject
matter of hisor her privacy claim, in such amanner asto lead a“ reasonable and independent
observer” to conclude that hisor her assertion of privacy isreasonablein the “totality of the
circumstances’ 7

The “totality of the circumstances’ test was canvassed in detail by Binnie J. in his
judgment. Questions to be addressed included, among others:

What was the nature or subject matter of the evidence gathered by the police?

Did the appellant have adirect interest in the contents?

Patrick, supra note 1 at para. 3.
o Ibid. at para. 1.

10 Ibid. at paras. 12, 26.

u Ibid. at para. 16.

12 Ibid. at para. 20.

13 Ibid. at para. 25.
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Did the appellant have a subjective expectation of privacy in the informational content of the garbage?
If so, was the expectation objectively reasonabl e

Justice Binnie acknowledged that a great deal of information about the nature of a
person’ slifestyle choicesand private habits can be gleaned from an examination of hisor her
garbage. The catalogue cited by the Court included: DNA, sexua paraphernalia, overdue
bills, tax returns, and other personal items.™ Fromthe Court’ sperspective, thiswassufficient
for Patrick to manifest a subjective expectation of privacy.*

Fatal to Patrick’s claim, wrote Binnie J., was its objective unreasonabl eness. First, with
respect to territoria privacy, little significance was attributed to the “relatively peripheral”
territorial intrusion that officers made when they reached over Patrick’s property line to
securehisgarbage.” Furthermore, objectively speaking, Patrick abandoned hisgarbagea ong
with any reasonable expectation of privacy in its contents when he placed it at the back of
his property for municipal collection. After this, he risked that it would be disturbed by the
public; as aresult, the police could disturb it (seizeit) aswell.’®

Moreover, Binnie J. placed almost all privacy claimsto garbagein the same category: not
protected by Charter standards. Garbage that is placed near the edge of a property can no
longer be the subject of a successful privacy claim. One of the reasons for thisisthat it is
difficult to determine at what point a homeowner’s reasonable expectation of privacy in
garbageislost. Isit when it is placed on a curbside for municipal collection? Isit when it
is picked up by municipal authorities? Is it when it arrives at the landfill? Is it when the
decomposition processiscomplete? It would appear that the Court’ sunwillingnessto answer
these hard, hypothetical questions contributed to the undoing of Patrick’s claim to privacy.

Justice Abella, in her own reasons, wrote that garbage, which necessarily reveals much
about the individual who leaves it behind, should be protected from “indiscriminate state
intrusion.”® Hence, a reasonable suspicion of wrongdoing should be a prerequisite to a
congtitutional search of a suspect’ s garbage. People who dispose of their belongings, wrote
AbellaJ., aredoing so without achoiceinthe matter; garbage, for reasons of hygiene, among
others, must be alienated at some point.? Moreover, in the totality of the circumstances, the
fact that Patrick “technically ‘ abandoned'” hisgarbage wasthe only factor militating against
his claim.? Other important criteria, such astheintimacy of theinformation and the location
of the search, supported his assertion of privacy.? However, Abella J. added that discarded

4 Ibid. at para. 27 [emphasisin original].
15 Ibid. at para. 30.
16 Ibid. at para. 37.
v Ibid. at para. 45.
18 Ibid. at para. 55.
19 Ibid. at para. 54.
2 Ibid. at para. 77.
2 Ibid. at para. 88.
2 Ibid. at para. 84.
z Ibid. at para. 85.
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items can only have reduced reasonable privacy expectations ascribed to them. Thus, the
lower standard of reasonable suspicion should govern.?*

I1l. THE JURISPRUDENTIAL FRAMEWORK: A BRIEF OVERVIEW

Section 8 of the Charter protects the individual against unreasonable search or seizure.
It reads. “Everyone has the right to be secure against unreasonable search or seizure.”® A
discussion of judicial interpretations of this provision must begin with Hunter, the first
authority to analyzeit. Inthisfamous case, theissuewaswhether provisionsof the Combines
Investigation Act*” were inconsistent with s. 8 of the Charter because they authorized
unreasonable searches and seizures. Justice Dickson ruled that s. 8 and the constitutional
apparatustowhichit belongsareto begiven “ abroad, purposive” interpretation.® Moreover,
in Hunter, the Court introduced the reasonable expectation of privacy threshold to s. 8
jurisprudence; if constitutional protection is to be triggered, a claimant must establish a
reasonabl e expectation of privacy in the item(s) or information seized. Finally, Dickson J.
iterated that an “assessment of the constitutionality of a search and seizure, or of a statute
authorizing a search or seizure, must focus on its ‘ reasonable’ or ‘unreasonable’ impact.”*
Justice Dickson was clear that the focus will be the impact on the individual, not his or her
property.® In furtherance of this important distinction, he proclaimed that s. 8 “protects
people, not places.”*

In Hunter, the Court made clear that asearch carried out without awarrant isto be deemed
presumptively unreasonable. Hence, before a search is undertaken, officers must establish
reasonable and probable grounds to believe that evidence of unlawful behaviour will be
discovered.* Reasonable and probabl e grounds are established (or not) with referenceto the
“totality of the circumstances.”*

2 Ibid. at para. 90. The “reasonable suspicion” threshold for garbage searches has been supported by
authorsin the United States: see e.g. Nancy Burke Rue, “Warrantless Search and Seizure of Curbside
Garbage: Californiav. Greenwood, 108 S. Ct. 1625 (1988),” Case Comment, (1989) 58 U. Cin. L. Rev.
361.

= Charter, supranote6, s. 8.

% Hunter v. Southam Inc., [1984] 2 S.C.R. 145 [Hunter].

z R.S.C. 1970, c. C-23.

= Hunter, supra note 26 at 156.

» Ibid. at 157.

%0 The Supreme Court has been criticized for failing to hold true to this distinction and instead advancing
aproperty-centricinterpretation of s. 8: see JuliaLawn & Andrew Bernstein, “ Primacy to Privacy? The
Supreme Court and the Privacy Threshold in Edwards’ (1997) 55 U.T. Fac. L. Rev. 341.

3 Hunter, supra note 26 at 159, citing Stewart J. in Katz v. United States, 389 U.S. 347 at 351 (1967).

2 Hunter, ibid. at 160. The Hunter requirement of reasonable and probable grounds has many exceptions

toit. Border crossings and the regulatory context feature lower standards: see R. v. Smmons, [1988] 2

S.C.R. 495; R. v. Jacques, [1996] 3 S.C.R. 312; R v. Monney, [1999] 1 S.C.R. 652; R. v. McKinlay

Transport Ltd., [1990] 1 S.C.R. 627. For exceptionsin the crimina context, see R. v. Caslake, [1998]

1S.C.R.51; R v. Mann, 2004 SCC 52, [2004] 3 S.C.R. 59.

The most prominent authority on reasonable and probable groundsis probably still R. v. Debot, [1989]

2 S.C.R. 1140. The “totality of the circumstancestest” articulated by Wilson J. canvassed a number of

criteria, including: thereliability of theinformation predicting the commission of acriminal offence, the

credibility of information received from an informant, and the extent of the police investigation
undertaken prior to the search (at 1168). On occasion, because of the nature of a search, the Hunter
standard of reasonable and probable grounds will be deemed too onerous and the lower standard of
reasonable suspicion will govern. Reasonable suspicion was famously described by the U.S. Supreme
Court in Alabama v. White, 496 U.S. 325 at 330 (1990):
Reasonabl e suspicion isaless demanding standard than probable cause [the American equivalent
to reasonable and probable grounds] not only in the sense that reasonable suspicion can be
established with information that isdifferent in quantity or content than that required to establish
probable cause, but also in the sense that reasonable suspicion can arise from information that is

33
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The nature of the information protected by the “reasonable expectation of privacy”
threshold entrenched in Hunter has been the subject of a number of cases, the most
prominent being Plant,* which featured a police search of computer records. Justice
Sopinka, the judgment’ s author, wrote:

In fostering the underlying values of dignity, integrity and autonomy, it isfitting that s. 8 of the Charter
should seek to protect a biographical core of personal information which individuals in a free and
democratic society would wish to maintain and control from dissemination to the state. Thiswould include
information which tends to reveal intimate details of the lifestyle and personal choices of the individual 3

Moreover, the Plant Court was sensibly disinclined to restrict successful privacy claimsto
items over which claimants have proprietary interests.®

Tessling,* a case that has been criticized by many academics,® addressed police use of
athermal imaging device used to take“heat” pictures of the respondent’ shome. Thedevice,
used inaflyover of Mr. Tessling’ sresidence, wasonly capabl e of registering thedistribution
of heat asit left his home. Hence, the information acquired by authorities was sufficiently
mundane that no reasonable expectation of privacy was infringed.*

Particularly interesting about Tessling is what the Court had to say about abandonment,
the most fact sensitive aspect of as. 8 analysis. Justice Binnie, the judgment’ s author, wrote:
“[f]ew peoplethink to conceal their home’ sheat |oss profile, and would havedifficulty doing
s0if they tried.”* Thus, although Tessling was unableto establish areasonable expectation
of privacy because the scan revealed so little, he did not abandon the information; he had no
choice but to relinquish control of it.**

In the Tesdling judgment, Binnie J. alerted law enforcement, lower courts, and citizensto
the complexity of thes. 8 analysis. The ceaseless evolution of technology, he reasoned, and
the multiple ways in which technological developments can be used by police, means that
hard and fast rules delineating the boundaries between privacy and law enforcement are not
possible.*? Tomorrow’ s technology could be vastly different from today’s, and it could be
focused on citizens in a more efficient manner, gleaning more cogent information about
them. Thus, the totality of the circumstances in each case must be examined such that

less reliable than that required to show probable cause.
R. v. Plant, [1993] 3 S.C.R. 281 [Plant].

s Ibid. at 293 [emphasis added].

% Ibid. at 291.

e R. v. Tessling, 2004 SCC 67, [2004] 3 S.C.R. 432 [Tessling].

% See Don Stuart, “Police Use of Sniffer Dogs Ought to be Subject to Charter Standards: Dangers of
Tessling Come to Roost” (2005) 31 C.R. (6th) 255 at 256.

% Tessling, supra note 37 at para. 55.

4 Ibid. at para. 41.

4 According to the Supreme Court, dog sniffsare very much the sasmeasFLIR scans. Theonly significant
differenceisthat the emanations detected by drug dogsare capable of revealing the contents of aprivate
area. Both heat and odour emissions are not abandoned; rather, there is no choice but to relinquish
control of them. In its conception of abandonment, Patrick rests uneasily with Tessling and R. v. Kang-
Brown, 2008 SCC 18, [2008] 1 S.C.R. 456.

2 Tessling, supra note 37 at para. 55. This case by case approach has been criticized because of the
ambiguities it necessarily leaves in the jurisprudence. A good discussion can be found in Scott C.
Hutchison, “KnowledgeisPower: The Criminal Law, Opennessand Privacy” (2005) 29 Sup. Ct. L. Rev.
(2d) 419. This criticism was particularly intensein relation to the dog sniffing cases: see Sherri Davis-
Barron, “The Lawful Use of Drug Detector Dogs’ (2007) 52 Crim. L.Q. 345.
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technological devel opmentsand novel search methods are addressed asthey emerge. A case
by case approach to s. 8 is consequently necessary.®

IV. ANALYSIS: R. V. PATRICK
WITHIN THE CONTEXT OF PREVIOUS AUTHORITIES

In his disposition of Patrick, Binnie J. wrote:

The [garbage] bags were unprotected and within easy reach of anyone walking by in a public alleyway,
including street people, bottle pickers, urban foragers, nosey neighbours and mischievous children, not to
mention dogs and assorted wildlife, as well as the garbage collectors.

If this statement is true such that garbage is, as Binnie J. describes it, “unprotected and
within easy reach of anyone,” it can be fairly asked, then, whether its presence at the curb
of a home makes it attributable to the homeowner. The heat emissions in Tessling yielded
limited information; yet, in important respects, these emissions were more significant than
information secured from curbside garbage because they could betraced unmistakably tothe
home.*® In his disposition of Tessling, Binnie J., after ruling that the FLIR scan did not
infringe on areasonable expectation of privacy, made an important comment: “It isclear, to
repeat, that at present no warrant could ever properly be granted solely onthebasisof aFLIR
image.” *® No such cautionary note about the significance of curbside garbage used to secure
awarrant for the search of a dwelling is found in the Patrick judgment.*

In many cases, the significance of garbage is subject to misinterpretation. One imagines
the spectre of a bank robber committing a robbery, leaving his targeted bank, and, after
running a short distance, placing his weapon of choice in the “unprotected” garbage
receptacle of a homeowner that is “within easy reach of anyone.” Relying on the Patrick
authority, officers carry out a search of all receptacles in the neighbourhood, discover the
weapon, and use this as the primary basis to secure a warrant for a search of the home in
front of which the receptacle sits.*® The result is an intrusive search of a private dwelling

Tessling, ibid.

Patrick, supra note 1 at para. 55 [emphasis added)]. Thiswill not always be the case; however, in most

instances it will be.

* Searches that take place at landfills or in the public domain are quite different. The evidence can still
be recovered, but the risk that innocent people will have sinister discarded items attributed to them is
diminished: seeDavid W. Cunis, “ Californiav. Greenwood: Discarding the Traditional Approachtothe
Search and Seizure of Garbage,” Note, (1989) 38 Cath. U. L. Rev. 543 at 558.

a6 Tessling, supra note 37 at para. 55.

& | do wish to stress that | am not saying that a grounds analysis was necessary here. Such a discussion
would only take place if the Court had found a reasonable expectation of privacy. Moreover, there is
awaysarisk that information will be wrongly attributed to aparticular individual. For example, adrug
peddler can put his drugs in the bag of another. But the risk is particularly acute when information
secured from garbage forms the grounds used for an ensuing search. There will be instances when the
analysisis easier (credit card records come to mind), but in many cases peoples’ garbage can contain
thingsthat they did not put there. Some kind of indication, made in obiter, that great caution should be
usedingroundsanalysesinvolvinginformation secured from garbagewas needed, and should have been
included in the judgment.

A The home, we must remember, isadeeply private setting. InR. v. Slveira, [1995] 2 S.C.R. 297 at para.

140, Cory J. wrote: “ Thereisno place on earth where persons can have agreater expectation of privacy

than within their ‘ dwelling-house.’”

E A
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whose occupant had nothing to do with the infraction. An American author has provided a
particularly compelling example:

Consider [the following] scenario: An old college friend is visiting you for aweek at your new town house
in an affluent suburb. His wife recently left him, and he was fired from hisjob. Most of his hardship isthe
result of adrug addiction he has battled for over ayear. Y ou confront him about this, you explain to himthat
itisfinally time for serious changesin hislife, and he eventually decides to get some help. As afirst step,
you convince himto get rid of any drugs he may have with him. He goes to the bedroom and returns within
minutes with what looks to your untrained eye like cocaine. You are taken aback for a minute; but,
determined to help your friend, you take the small plastic bags and throw them into the garbage can sitting
in front of your garage door, knowing that the garbage will be picked up tomorrow. The evening ends on a
hopeful note, and you are glad that you were able to help a close friend in atime of need. A week later,
however, two police officers arrive at your door. They flash arrest and search warrants before your eyes,
handcuff you, read the Miranda warnings, and begin turning your cozy town houseinside out. The warrant
explains that the vice squad found small quantities of cocaine in your garbage while conducting a random
trash search in your town house complex.49

Now that Patrick has given state actors carte blanche to rummage through the garbage of the
citizenry, it would be helpful for an appellate court to introduce an analytical framework
unique to garbage such that, in the vast majority of cases, warrants are only issued when
reasonable and probable grounds are established. One hopes that some criteria can be
introduced and explained.®® Of course, because we do not know how acute this “false
positives’ risk isin relation to our trash, it made perfect sense for the Court to recognize a
reduced privacy expectation in garbage receptacles at the back of homes, leaving it to
Parliament to defend a legidlative enactment permitting the police to snoop.

Moreover, as discussed, in his disposition of Tessling Binnie J. introduced the totality of
the circumstances test for privacy claims. If the FLIR scan had yielded more significant
information, the application of thiscircumstantial analysis may haveled the Court to find an
infringement of areasonable expectation of privacy. But Binnie J. was careful to remind his
readers of the facts before the Court: the FLIR scan revealed little about the home's
occupants.

e Mark C. Anderson, “United States v. Redmon: The Demise of Curtilage in Fourth Amendment
Determinations? A Study of Garbage Searches on Common Property,” Note, (1999) 9 Widener J. Pub.
L.61at 62. A privacy expectation in garbage at the back of aproperty is supported not only by citizens
desireto keep their own information private, but also the legitimate apprehension that other thingswill
be put into their receptacles by other people. Justice Binnieis correct in hisanalysisthat garbageisout
of the control of those who leave it there, but he fails to recognize the necessary corollary: reasonable
people would not want to be held responsible for what finds its way into their garbage receptacles.
Hence, there should be at | east some reasonabl e suspicion of wrongdoing before agarbage search takes
place at adwelling.

50 Unfortunately, thisisunlikely to happen because the threshol d of reasonable and probable grounds, like
proof beyond a reasonable doubt, is a fact sensitive common sense inference. What is needed is an
understanding that items found in a garbage bin cannot aways form the primary basis for a search of
thedwellingin front of which they sit. Information found in agarbage bin, however incriminating, must
be tied to the residence (and its occupants) in some way. This problem speaks to the reasonabl eness of
the expectation that garbage remain unmolested unless there is a reason for it to be examined. When
something incriminating is found in agarbage bin, it will be quite easy to patch together other reasons
for searching ahome.



1044 ALBERTA LAW REVIEW (2010) 47:4

With the Tessling case by case backdrop in mind, it is strange to see Binnie J., in his
disposition of Patrick, invoke a need for clarity as a reason to deny Patrick’s claim to
privacy:

Theideathat s. 8 protectsan individual’ s privacy in garbage until the last unpaid bill rotsinto dust, or the
incriminating letters turn into muck and are no longer decipherable, is to my mind too extravagant to
contemplate. It would require the entire municipal disposal system to be regarded as an extension, in terms
of privacy, of the dwelling-house. Yet if thereisto be a reasonable cut-off point, whereisit to be located?
Theline must be easily intelligible to both police and homeowners.>

Justice Binnie’ simplicit point, that clarity in s. 8 caselaw isdesirable, is helpful. However,
in this paragraph he put hismind to hypothetical problemsthat werelargely irrelevant to the
case before the Court. Patrick was not asserting a privacy expectation over letters and bills
rotting at a dump; rather, his claim extended only to a back alley search that targeted only
him. If, for example, officersgathering evidencein apublic park discovered Patrick’ srotting,
ecstasy contaminated garbage, this would have raised issues different from the ones before
the Court. Such a search is clearly less intrusive and less perverse than indiscriminant
examinationsof the curbside garbage of peoplewho are deemed by police, without any basis,
to be the usual suspectsin a neighbourhood.*

Moreover, a search that takes place at the landfill is less vulnerable to the hypothetical
scenario of aweapon being left in somebody’ s garbage, only to be discovered by police and
used asthe primary basisfor asearch of hisor her home. Landfill searches and the gathering
of evidence could only contribute to grounds for the search of a home if information could
be tied back to that particular residence.®® Furthermore, the other hypothetical problem
discussed above — where the discovery of illicit drug tracesin a garbage bin paved the way
for an unfortunate misunderstanding — is both chilling and, for al we know, very real. Risk
is a double-edged sword.

The point hereis simple: the merits of privacy expectationsin garbage vary considerably
depending on thefactsof each case. Some can be deemed reasonable; othersclearly not. This
articleisnot calling for abroad, judicially created rule stipul ating that garbage cannot, under
any circumstances, be examined by public authoritieswithout prior authorization. But Binnie
J.’ s legitimate concern about clarity and the identification of the point at which garbage is
no longer protected by Charter standardswas no reasonto deny any privacy expectation over
any kind of discarded item left close to a property line, or anywhere else in the public
domain. This, however, is precisely where Patrick leaves us.

5t Patrick, supra note 1 at para. 54 [emphasis added].

52 Anonymity lessens the intrusiveness of state action: see Steven Penney, “ Conceptions of Privacy: A
Comment on R. v. Kang-Brown and R. v. AM.,” Case Comment, (2008) 46 Alta. L. Rev. 203 at 217.

s A search that takes place at adwelling is moreintrusive and it allows state actors to indulge in “ hit or
miss’ efforts that single out only the disreputable members of society: see Gary S. Levenson,
“Congtitutional Law — The Fourth Amendment Does Not Prohibit Warrantless Searches and Seizures
of Garbage Containers Left at the Curb of aHouse — California v. Greenwood, 486 U.S. 35 (1988),”
Case Comment, (1989-90) 39 Drake L. Rev. 775. Similar concerns have been raised in relation to data
mining, anew search method that rai sesissuessimilar to garbage searches: seelraS. Rubinstein, Ronald
D. Lee & Paul M. Schwartz, “Data Mining and Internet Profiling: Emerging Regulatory and
Technological Approaches’ (2008) 75 U. Chicago L. Rev. 261 at 263.
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V. CONCLUSION

Above all, privacy is an “evanescent” concept in the sense that it is difficult to arrive at
a generally accepted definition of the idea Thus, the appropriate balance between
individual autonomy and law enforcement depends on which “independent and informed
observer”* is consulted. In consequence, the rel ationship between subjective and objective
conceptionsof privacy requiresgreater analysis. Anindependent and informed observer with
an income of, say, $1 million would likely argue that Patrick ought to have purchased an
incinerator to destroy his garbage. A homeless person, in contrast, would retort that it is
impossible to destroy garbage without breaking the law. In the future, police, the citizenry,
and judges will require a more developed idea of who this independent and informed
observer redly is, and what sociological realities shape his or her sense of privacy.>®

Patrick’ slegacy is, of course, unwritten. For example, the impact the decision will have
on bodily substances that we unavoidably excretein public places is unknown.”” However,
inthisauthor’ s respectful opinion, onething isclear: the Court, in itsdisposition of Patrick,
did not give s. 8 the purposive interpretation envisioned by Dickson J. in Hunter %

The differences between Binnie J.’s judgment and Abella J.’s reasons are clear, and
revealing. Justice Binnie was focused on the risk that Patrick assumed that his privacy
interests would be violated by other private citizens. This assumption of risk, quite
surprisingly, did not merely reduce Patrick’ s reasonabl e privacy expectation, it took it away
entirely. Moreover, the Court’ s understandabl e unwillingness to extend Charter scrutiny to
garbage until its complete decomposition at the landfill served to distract it from the facts
unique to Patrick’s claim. In the final analysis, the Court missed the opportunity to prevent
only the most perverse form of groundless garbage snooping: the kind that indiscriminately
targets residents.>

ot Penney, supra note 52 at 203.

% Charter, supranote6, s. 8.

%6 In my opinion, s. 9 of the Charter, which guarantees against arbitrary detention, requires a similar
analysis.

5 Of coursg, it islikely that bodily substanceswill be deemed abandoned aswell. It would appear that the
Supreme Court would say that the many hairs, skin cells, and other DNA fragments we unavoidably
leave in public places can be collected by police without constituting a seizure within the meaning of
s. 8 of the Charter: seeR. v. Dyment, [1988] 2 S.C.R. 417, contrasted with Leblanc, supranote 7. In any
event, the battle over genetic privacy is surfacing on the U.S. radar screen in a particularly prominent
way. The FBI's Combined DNA Index System, for example, links suspects to DNA fragments
discovered at crime scenes. Of course, having to satisfy procedural hurdles such as probable cause
(reasonable and probable grounds in the Canadian context) before a suspect’s DNA can be analyzed
makes the investigatory process more complicated. Extracting DNA from suspects without probable
cause can be done, but it raises privacy issues: see Charles J. Nerko, “Assessing Fourth Amendment
Challengesto DNA Extraction Statutes after Samson v. California” (2008) 77 Fordham L. Rev. 917 at
917-18. Seedso Elizabeth E. Joh, “ Reclaiming ‘ Abandoned’ DNA: TheFourth Amendment and Genetic
Privacy” (2006) 100 Nw. U.L. Rev. 857 at 882.

8 One of the major issues here is the ease with which perfectly innocent people can be singled out for
intrusive state conduct: see David E. Steinberg, “Making Sense of Sense-Enhanced Searches’ (1990)
74 Minn. L. Rev. 563 at 619; Steve Coughlan & Marc S. Gorbet, “Nothing Plus Nothing
Equals...Something? A Proposal for FLIR Warrantson Reasonable Suspicion” (2005) 23 C.R. (6th) 239
at 243.

5 In the case of California v. Greenwood, 486 U.S. 35 (1988), the most persuasive objections advanced
by legal academics were to the effect that some procedural requirements should be satisfied before
searches are carried out. It was the unwillingness on the part of the U.S. Supreme Court to attach even
the most modest privacy expectation to garbage that spawned the fiercest criticism: see e.g. Madeline
A. Herdrich, “California v. Greenwood: The Trashing of Privacy” (1989) 38 Am. U. L. Rev. 993 at
1015. Moreover, there are a couple of ways that the Court could have addressed the intrusiveness of
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The recent, relevant Supreme Court authorities were more favourable to Abella J.’s
position. As discussed, in Tessling Binnie J. deemed it almost impossible for someone to
prevent heat emissionsfrom escaping abuilding. Justice Abellawas correct to place garbage
in the same category: information that must, at some point, be released into the public
domain.®® Moreover, Abella J. astutely observed that because people have to relinquish
control of their garbage, it would be more appropriate to distinguish between proprietary
interestsin it (no longer present) and claims to informational privacy in it (still valid under
certain circumstances). And, with reference to the criteria enumerated in Plant, the
information provided by garbage is more significant than what FLIR could deliver.®*

But the most troubling aspect of Patrick isthe extent to which it placed all privacy claims
to garbage in the same category. Searchesfor discarded itemsthat take place at landfills, on
conveyor beltsthat usher garbage to landfills, or in public places are less perverse than the
indiscriminant targeting of individual residents. In sum, proximity to the residence does (or
at least should) matter in areasonabl e expectation of privacy analysis. Moreover, BinnieJ.’s
attempt to inject clarity into the case law was unsuccessful; for the reasons identified by
Abella J., Patrick and Tessling advance irreconcilable conceptions of abandonment. Post-
Patrick, abandonment remains an indefinable concept whose jurisprudential significance
varies from case to case.

In the final analysis, a Court that has, historically, sensibly reconciled privacy and law
enforcement has released one of its more questionable judgments.

garbage searches that take place at dwellings. First, the Court could have recognized a police power at
common law to search when they have areasonable suspicion to believe they can discover evidence of
unlawful behaviour. This engagesthe so-called “ancillary powers’ doctrine that tracesits genesisto R.
v. Waterfield (1963), [1964] 1 Q.B. 164 (C.A.). The Crown must demonstrate alawful purpose and this
lawful purposemust bedeemed reasonable. Inthisauthor’ sopinion, it would havebeenvastly preferable
for the Court to recognizealimited privacy expectationin garbagewhileleaving Parliament tointroduce
legislation giving police the power to conduct garbage searches. The legislative branch is usualy, for
a host of reasons, better equipped to make these decisions: see Tim Quigley, “Brief Investigatory
Detentions: A Critique of R. v. Smpson,” Case Comment, (2004) 41 Alta. L. Rev. 935 at 950.

€0 There are many good worksin theliterature that address how supremely difficult it would be to prevent
garbage fromworking itsway out of ahome: seee.g. Hope Lynne Karp, “ Trash: A Matter of Privacy?’
(2000) 20 Pace L. Rev. 541 at 547-48.

& Patrick, supra note 1 at para. 86.



