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Legal doctrine alone is rarely detenninative of the
outcome in constitutionaladjudication. Recalling the
hypothesesof the legalrealistmovemenl,the aulhordiscussessome of the non-doctrinalfactors that may be at
work injudicial decision-making. 1he author callsfor
greater judicial frankness when invoking such nondoctrinalfactors andfor assistancefrom the academic
communityin orderto help identifythosefactors. In the
result, it is hopedthat thosefactors whichjudges are illequippedto considerbe iso/aJedand,if needbe, reposed
in other, more suitable, bodies by the legislatures.

IA doctrine du droit suffit mremenl a detenniner,
seule, leprononced 'unedecisionconstitutionnelle.En
rappelant les hypoth~sesdu mouvement realistejuridique, I 'auteur examine certains des facteurs non
doctrinauxpouvant entrer en ligne de compte dans le
processusdecisionnairejudiciaire. L'auteurexhortela
magistratureaune plus grandefranchise ace sujet et
propose que la comnumauteuniversitairesoit mise a
contributionpour iden1ijier/esfacteurs en question. ll
souhaiteraitque I 'onparvienneaisolercesfacteurs que
les juges sont mal prepares a traiter et que les legislatures les conjient, si besoin est, a des instancesplus
appropriees.
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I. INTRODUCTION
This essay is an attempt to apply to Canadian constitutional law a root hypothesis
of old-fashioned American legal realism: that factors other than legal doctrine are
at least as influential as doctrine, and sometimes more so, in judicial decisionmaking.

*
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The suggestionis far from novel; virtually everyone who has taught Constitutional Law in Canada for at least the last thirty years has engaged her or his class
in discussions about what ''really'' was decisive to the outcome of problematic
cases. The reasonI considerthe topic worthyof furtherexaminationat this late date
is that despite apparent widespread acceptance of the realist hypothesis at the
academic level over many years, little was ever done about it. Instruction in
ConstitutionalLaw is still organizedchiefly in terms oflegal doctrine, and examinations still focus almost exclusivelyon students' abilityto apply those doctrines.
With rare exceptions, Canadianjudges eschew any reference in their decisions to
factors other than doctrinal ones, and lawyers wishing to address other issues in
their submissions to the courts are often forced to use clandestine means. The
situation is similar to that of map-makers in the ancient world who, though aware
of convincing evidence that the world is round, continuedto produce maps based
,.on the flat world hypothesis because their customers, and the church, were more
comfortable with the old approach.
I think that the time has come for Canadian constitutional scholarship to give
serious attention to the realist hypothesis. The hypothesis should be subjected to
rigorousacademicinvestigation,and it shouldbe rejectedif it cannotbe confinned.
If it is confirmed, its ramificationsmust be studied carefully, and its lessons acted
upon by judges, lawyers, scholars, and politicans.
This paper is speculative, rather than scientific. It expresses my belief that the
realist hypothesis is valid, so far as-itapplies to Canadian constitutionallaw, and
. jtprovides a few examplesof the impressionisticevidence upon which that belief
is based. It then attemptsto identifysomeof the morecommonnon-doctrinalfactors
I believe to be involved, and some of the major consequencesof the hypothesis.
My argument has four components. The first is an.assertion that law is not
detemrinativealone. The secondexaminesthe contributionthat law does make to
·;·theprocessof constitutionaldecision-making.The third speculatesaboutthe nature
of the non-legal factors involved. The fourth addresses the consequences of the
hypothesis, if valid.
II. IMPORTANTJUDICIAL DECISIONSABOUT CONSTITUTIONALLAW
ARE SELDOM DETERMINED BY LEGAL DOCTRINE ALONE
-.A quarter century of studying and teaching Canadian Constitutional Law has
convinced me of this proposition. The evidence, circumstantialbut overwhelming, consists of a large body of judicial decisions on constitutionalquestions that
cannot be adequatelyexplainedin tenns of legal doctrine, but can be quite readily
accountedfor if other, non-legal factors, are considered. To present a sufficiently
large sample to be statisticallysignificant would be impossiblein the space available for this essay, so I will offer only two introductory examples, to be supplemented by a few additional illustrations later in the discussion.
The first case in point is Temple v. Bulmer, 1 a decisionof the SupremeCourt of
Canada, confirmingholdingsof the OntarioCourt of Appeal and the OntarioHigh
Court. The case involved a claim by a Torontoresident for an order that a writ be
1

I. [1943) 3 D.L.R. 649 (S.C.C.). 1 am grateful to Lee Gibson for her assistance concerning the background to this case.
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issued for a by-election in his constituency to fill a long vacant seat in the Provincial Legislature. The previously elected member for that constituency had died,
and two sessions of the Legislature had passed without a by-election having been
called to choose a replacement. By the time the Supreme Court of Canada ruled
upon the matter, almost three years had elapsed.
The relevant section of the provincial Legislative Assembly Act read, in part,
as follows: 2
[I]f the seat of a member of the Assembly has been vacant for three months and no Writ has been
issued, the Clerk of the Crown in Chancery shall issue the Writ forthwith.

The plaintiff sought an order of mandamus against the Clerk of the Crown in
Chancery, ordering the Clerk to issue an election writ. The claim was rejected by
Greene J., of the Ontario High Court, and, unanimously, by both the Ontario Court
of Appeal and the Supreme Court of Canada. The decision of the latter court, written
by Chief Justice Sir Lyman Duff, was based upon only one of the grounds stated
in the reasons of the Court of Appeal: that to issue the requested Order ''would
constitute an intrusion upon the privileges of the Legislative Assembly.' ' 3 The
Court of Appeal had added the observation that: 4
The Legislative Assembly has itself the right to declare when and by whom elections shall be
held ...

Although not quoted by the Supreme Court, this statement was undoubtedly
approved by it.
As a basis for refusing to enforce an unequivocal statutory obligation, this
rationale was patent nonsense. The calling of elections is neither a function nor a
privilege of the Legislative Assembly itself; it is an executive responsibilty. As the
trial judge pointed out, the task normally falls to the Lieutenant-Govemor-inCouncil. It is for the Legislature to lay down the general principles relating to when
and how elections should be conducted, of course, and the Ontario Legislature had
done precisely that in this case. It had declared, to use the words of the Court of
Appeal, ''when and by whom elections shall be held'', if a vacancy occurred. What
the plaintiff was seeking was an order against an officer of the executive branch
of government for refusing to do precisely what he had been told to do by the
Legislature itself.
The denial of this remedy ignored a compelling line of judicial decisions confinning that the legality of administrators' actions is subject to review by the courts.
In particular, it overlooked the old decision of Ashby v. White, 5 which confirmed
the right of a citizen to sue election authorities ifunlawfully denied the right to vote.
Most egregiously of all, the Temple decision, by excusing the executive from its
statutory responsibilities concerning elections, violated the principle of the rule of

2. Election Act, R.S.O. 1937, c.12, s.34.
3. Supra, note 1 at 651. The Court of Appeal had used the expression "functions and privileges", rather
than just "privileges", but the contraction by Duff C.J.C. would not appear to be significant. The
Supreme Court declined explicitly to deal with the Court of Appeal's primary reason - that the applicant had no "status" (standing). Neither court commented upon the reasons of Green J. that it would
be impossible for the Clerk to comply with the statutory obligation because of another statute giving
the power to call elections to the Lieutenant-Governor-in-Council, and (much more plausibly), that
mandamusis a discretionary remedy which a court may refuse if it sees fit.
4. Ibid.
5. (1703), 2 Lord Raymond 938, 92 E.R. 126 (H.L.).
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law, which the Supreme Court of Canada has recently assured us has always been
a foundation of the Canadian Constitution.6
In the face of the Supreme Court's failure to explain its decision satisfactorily,
some legal academics have attempted to provide a different doctrinal rationalization than that which the Court offered. They have suggested that the case constitutes a Canadian application of the American ''political questions'' doctrine. This
principleis to the effectthat questionswhich, though fonnally couchedinjusticiable
fonn, are primarily political in their essence, are not appropriate for judicial
detennination. 7 Although it is often explained in tenns of the American constitutional doctrine of '' separation of powers'', the ''political questions'' principle
could also be explained, perhaps more realistically, by an observation attributed
to Solon:8
Laws are like cobwebs in that if any little thing falls into them they hold it fast, but if a thing of
any size falls into them, it breaks the meshes and escapes.

The problem with a ''political questions'' explanation of Templev. Bulmer is
that the Supreme Court of Canada sometimes undertakes to deal with intensely
political issues. It did not hesitate, for example, to apply the Canadian Charter of
Rights and Freedoms to a federal Cabinet decision pennitting the testing of Cruise
missiles in this country by American military forces,9 or to rule on the existence
of a non-legal constitutional convention prohibiting the Government of Canada
from seeking an amendment to the Constitution of Canada over the objections of
eight provincial governments.10 There is, moreover, nothing in the reasoning of
the Templedecision, at any level, that supports a ''political questions'' rationale;
and there is no authoritativeCanadianjurisprudence that recognizesthe legitimacy
of such a principle.
All doctrinal explanations of this unanimous decision by distinguished judges
seem, therefore, to fail. Can a non-doctrinal rationale be found? I believe so.
The case was decidedduring the darlcestdays of WorldWarII. A new, left-wing,
political party, the Cooperative Commonwealth Federation (predecessor of the
N.D.P.), was flexing its muscles in Ontario.11To the astonishment of many, a
C.C.F. candidate had recently defeated no less a political giant than fonner Prime
Minister Arthur Meighen in a federal by-election in that province.12 The plaintiff,
Temple, was a C.C.F. supporter. He and his political colleagues sensed that the

6. PatriationReference (1981), 125 D.L.R. (3d) 1 (S.C.C.).
7. See G. Sawer,"PoliticalQuestions" (1963)15U.T.L.J.49; L. Henkin,"Is ThereAn Internal"Political
Question" Doctrine?" (1976)85 YaleL.J. 597; B.L. Strayer, 1he CanadianConstitu1ionand Courts,
(3rd ed.) (Toronto: Butterwonhs, 1988)at 216 ff. Strayer does not treat the Templeas having been
determined on the basis of the political questions principle, however.
8. Quoted in W. Seagle, Men of Law from Hammunabito Holmes, (New York: Macmillan, 1947)at 42.
9. OperationDismantleInc. v. The Queen (1985), 18 D.L.R. (4th) 481 (S.C.C.). Strayer, supra, note
7 at 338-9 suggeststhat the SupremeCourt may have "rejected" the politicalquestionsnotionaltogether
in this case. That may not be a safe assumption. In the Quebec VetoReference (1983), 140 D.L.R.
(3d) 385 at 395 (S.C.C.), the Court declined an opportunity to apply the doctrine, but only because
it regarded the question before it as not being "purely political". The Court's treatment of the issue
in that case appears intended to preserve the possibility of invoking the political questions doctrine
if it should appear appropriate in some future case.
10. Supra, note 6.
11. L. Zakuta, A ProtestMovementBecalmed(Toronto:Univ. of TorontoPress, 1964)at 62, cites figures
showing a remarkable growth in party membershipbetween 1941and 1943.
12. Toronto Globe and Mail, February 10, 1942.
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federal by-election might signal mushroomingC. C.F. fortunes at the provincial
level as well. (Subsequentevents proved them,right; when a provincial election
was finally held, the C.C.F. won 32 seats in the provincialhouse and 32 percent
of the popular vote. Temple himself ran a close.second to Conservative leader,
George Drew.)13 Those who seek an explanation for the courts' refusal to order
the Clerk of the Crownin Chancery(the provincialCabinet, in reality)to abideby
the statutory obligation to call a by-election need look no further than to these
political realities.
Mitchell Hepburn resigned as Premier of Ontario immediatelyafter the Court
of Appeal decision in Templev. Bulmer, havirigremained in office until he was
sureof thejudicial results. In a letterwrittento two of his politicalalliesat that time
Hepburn explained his reasons for refusing to countenance by-elections in the
prevailing circumstances:14
I am proud of the fact that I did not succumbto the demand for a general election and have this
province in a turmoil when the . . . blood-bath in Europe is about to take place. There would
be created, among other.things, a sha1pdivisionbetweenlabour and industryat a time when we
are trying to obtain maximumproduction.

Another,probablyequallyvalid, rationalewas expressedin a TorontoGlobeand
Mail editorial comment at about the same time:15
With the War MeasuICSAct, Ottawa has virtually complete·controlof the provinces, and there
is little left in purely provincialjurisdiction. There is no need for a disturbing general election
for this glorified county council, which the legislaturehas..become.

The courtsknew, as well as everyoneelse, that-aradicalizationof the electorate
was in progress,that a majorshiftin the distnbutionof politicalpowermightdisrupt
the single-mindedconcentrationon the war effort that most considereddesirable,
and that, in any event, the distractionof electioncampaigns would divert some of
the energy that might otheiwise be available for war work. No one should be (or
was) surprised that they decided the case as they did.
It might be objected that situations like those involved in the Templecase are
so unusualas to be abenations,and are nottypicalof constitutionaldecision-making
in general.They mightbe considered"exceptionsthat provethe rule," or the "hard
cases'' that are said to produce bad law. This .objectioncan be countered in two
ways. In the first place, many landmarkconstitutionalcases, if not most of them,
are ''hard'' cases.A very_highproportionof constitutionaldisputesinvolvetensions
between important·communitarian values and the equally important rights of
individualsor minorityg~ups. To acceptthat such ''hard'' cases usuallyproduce
bad law would be to damn!asubstantialportionof existingconstitutionaljurisprudence. The other response is that the phenomenonof doctrinallyinexplicablebutt'
practically understandable constitutional decision-making is as observable in
relationto garden-varietydisputesas it is in relation,topoliticallymomentousones.

13. TorontoGlobe and Mail, August 5, 1943.
14. Hepburnto Manionand Bracken,October17, 1942,quoted in N. McKenty,MitchHepburn(Toronto:
McClellandand Stewart, 1967)at 253. He went on to add a second reason: "There would have been
raised in all probabilitya bitter racial issue which.would have destroyed the last vestige we have of
nationalunity'!. This secondreasonpresumablyrefersto the possibilitythat a provincialelectionwould
somehowraise the conscriptionquestion,uponwhich manyQuebecerswere slwply dividedfromother
Canadians, but that risk would seem to have been quite remote.
15. TorontoGlobe and Mail, October 19, 1942.
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My secondintroductoryillustrationinvolvesa groupof' 'everyday'' cases: claims
to the right to counsel under s.lO(b) of the Canadian Charter of Rights and
Freedoms.

The successrateof Charter-based claimsand defencesvariesinterestinglyfrom
one right or freedomto another. The overall success rate, for all categories, over
the first four years of Charter litigation has been calculated to be 31 percent.16
Somerightshave fared much less well than the norm, however.Claimsto freedom
of conscienceand religionunder s.2(a), have been successfulin only 19.2percent
of cases, for example.17 Invocations of s.9, freedom from arbitrary detention,
were successfulin 28.5 percent of the cases, which coincidesalmost exactly with
the rate for "legal rights" cases generally.18 Where the right to counsel under
s. lO(b) of the Charter is concerned, however, the success rate soars to 45.3
percent.19
What can account for the remarkabletrack record of s .1O(b)before the courts?
One explanationcould be that the right to have legal advice is more fundamental
than other Charter rights, in the sense that it serves those other rights by ensuring
that they will be recognizedand acted upon in the most effective manner. Other,
less noble, explanationsare also available.One possibilityis thatjudges, as fonner
lawyers,are simplymorealiveto the importanceof a rightthat involvestheirfonner
professiondirectly,and affectsthe livelihoodof its members,than they are to other
rights and freedoms.
This suspicionof professionalbias gains plausibilityin light ofjudicial rulings
on othermatters,someof themof verylongstanding,that seemto displayfavoritism
toward the legal profession or the judiciary itself. There is, for instance, the rule
of evidence by which the legal profession is the only one whose memberscannot
be compelledundersubpoenato discloseprofessionalconfidencesin court. Jeremy
Bentham remarked about this rule that:20
English judges have taken care to exempt the professional members of the partnership from so
unpleasant·an obligation as that of rendering service to justice.

The exaggeratedgravity that Canadianjudges often attribute to criticisms of the
judicial process, and their sometimes heavy-handed use of the contempt power
to suppress-such criticism, is well known. In R. v. Vancouver Province, 21 for
example, a nationallyrespectednewspapercolumnist, Eric Nicol, and the newspaper that employed him, were found guilty of contempt of court for publishing
an article, in oppositionto capital punishment, that depicted Nicol himself (as a
memberof the public that tolerates capital punishment)being on trial before God
for the ''murder'' of a man recentlysentenced to be hanged. The article referred
to the jury as ''the people who planned the murder'' and to the judge as the one

16. F.L. Morton and MichaelJ. Withey, "Charting the Charter, 1982-1985:A Statistical Analysis" (1987)
Canadian Human Rights Yearbook65.
17. Basedon 52 cases: all those reported in CanadianCharterof RightsAnnotated up to December 1988,
supplementedby several reportedcases found in other sources. I am gratefulto AllanDomesand Donna
Molzan for compiling the statistics on sections 2(a), 9, and lO(b).
18. Based on 77 cases chosen as indicated in note 17. The general average for all legal rights was found
by .Professors Morton and Withey to be 28 percent: note 16, above.
19. Based on 64 cases, chosen as indicated in note 17, above.
20 .. J. Bentham, Rationale of Judicial Evidence (New York: Garland Pub., 1978, reprint of 1827 edn.).
21. (1954), 12 W.W.R. 349 (B.C.S.C.)
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''who chosethe time and place and causedthe victimto sufferthe exquisitetorture
of anticipation''. For this imaginative social criticism, both the author and the
newspaper were subjected to substantial fines.22
The SupremeCourt of Canada's recent ruling that courthouseemployees who
are lawfullyon strikemay not conducteven token picketingof the court buildings
without being in contempt of court also raises doubts about judicial objectivity
wherejudicial interests are involved.23 The same Court's holding in the Dolphin
Delivery24 case that judges are the only public officials exempt from obligations
under the CanadianCharter of Rights and Freedomshad providedan earlier basis
for similar doubts.
None of this proves that the remarkablesuccessrate of right-to-counselclaims
is the result of professionalfavoritism, of course. What is clear is that there is no
compelling doctrinal rationale for the discrepancy, and that the non-doctrinal
explanation of professionalbias has considerableplausibility.
ill. THE ROLE OF LEGAL DOCTRINE IS RESTRICTEDTO:
(A) DELIMITING THE RANGE OF JUDICIAL DISCRETION; AND
(B) ENCAPSULATINGSOME, BUT NOT ALL, OF THE FACTORS
TO BE TAKENINTO ACCOUNT

I do not denythat law plays a role in constitutionaldecision-making.The second
part of my argumentpostulatestwo uses for legal doctrine. The first of these is to
restrict the factors that may legitimatelybe taken into account by courts in determining particulartypes of disputes. The second is to contributesome, but not all,
of the substantive factors that are taken into account.
The delimitingfunctionnanuws the rangeof doctrinalmattersthat may properly
be considered. As section 1 of the Canadian Charter of Rights and Freedoms
subjects Charterrights to only those ''reasonable limits . . . in a free and democratic society'' that are ''prescribed by law'', for example, it would not be open
to a court to uphold a police policy denying access to lawyers until after suspects
have undergone an initial interrogation, even if it were considered completely
reasonable,unless the policy had been enshrinedin law.25 In this respect, law may
be thought of as a set of book-ends, supporting and defining the authoritiesthat
may legitimatelybe consulted for the purpose of solving the problem at hand.
Legal doctrinealso provides some, but not all, of the books betweenthe bookends. If, for example, a police policy restricting the right of detained persons to
counsel were ''prescribed'' in some statute or regulation, the courts would then
have the task of deciding whetherthat policy was ''reasonable''. In doing so they
wouldbe considerablyguidedby the factors which the SupremeCourt of Canada
set out in R. v. Oakes:26 whether the policy serves a ''pressing and substantial''
22. It must, in fairness, be noted that the Ontario Court of Appeal recently held that the law of contempt
of court must yield to the CanadianCharterof Rightsand Freedoms:R v. Kopyto,(1988) 147D. L.R.
(4th) 213 (Ont.C.A.). It is interesting to note, however, that the defendant in that case was a lawyer.
23. British ColumbiaGovernmentEmployeesUnionv. Attorney-Generalof British Columbia,et al. (1988),
53 D.L.R. (4th) 1 (S.C.C.).
24. R.W.D.S.U. v. DolphinDeliveryLtd., (1986)2 S.C.R. 573 (S.C.C.). See infra note 25, and associated
text.
25. R. v. Therens(1985), 18 D.L.R. (4th) 655 (S.C.C.).
26. (1986), 26 D.L.R. (4th) 200 (S.C.C.).
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social objective, and whether the means chosen to achieve the objective are
''rationally connected'' to the goal, are designed to achieve it with as little obstruction of constitutional rights as reasonably possible, and are not productive ofhann
''disproportionate'' to the objective sought to be achieved. As this example illustrates, however, the doctrinal factors are seldom if ever automatically detenninative. Most of them include discretionary components that invite the courts to make
socio-political value assessments.
Another feature of the legal doctrines found between the bookends is that many
of them come in matched sets, each being paired by a logical opposite. This
characteristic of many legal principles has long been observed. 27 Examples from
Canadian constitutional law are legion. To detennine whether a provinciallyimposed tax is ''direct'', and therefore within the constitutional authority of the
provincial legislatures unders.92(2) of the Constitution Act, 1867, the courts usually
adopt a functional test, originally enunciated by John Stuart Mill. 28 If, however,
the functional test does not produce a desirable result, it is alternately open to the
courts to apply the "historical" test, which ignores functional factors, and classifies taxes according to the manner in which they were generally categorized in
the past. 29 When applying these, or any other constitutional doctrines, it is usual
to look beyond the mere fonn of the law or arrangement in question to its real ''pith
and substance''. 30 If that would produce an unsatisfactory result, however, a court
may choose to look no further than the form.
A good illustration of all this is the Privy Council decision upon which the
constitutional authority of the provinces to impose sales taxes is based: Atlantic
Smoke Shops v. Conlon. 31 Sales tax is the classic example of an indirect tax. It
was precisely the type of tax that the drafters of the Constitution Act attempted to
prevent the provinces from levying. Its most undesirable feature was thought to
be its capacity to remain hidden. lflevied against retailers, it might be passed on
to consumers without their knowing the extent of the taxation to which they were
being subjected in actuality. By the ''historical'' test, therefore, sales tax would
not be within provincial jurisdiction. Nor would it be so if Mill's functional test
were applied, since that test finds any tax to be indirect which has a general tendency to be passed on from the person against whom it is initially assessed to
someone else. However, the political fact is that by the time of World War Il the
sources of revenue open to provincial governments under the 1867 Constitution had
ceased to be adequate for their growing governmental responsibilities. A way had
to be found that would pennit the provinces to impose sales taxes, and the direction was pointed by a tobacco tax created by the Nova Scotia legislature and held
to be valid by the Privy Council in the Atlantic Smoke Shops case.
The device employed was to phrase the tax as a ''purchase'' tax, levied directly
against the purchaser of tobacco products. The retailer was then designated as a
''collector'' of the tax on behalf of the government, rather than as the ''taxpayer''.

27. See. for example, W.L. Twining and D. Miers, How To Do Things With Rules (London: Weidenfeld
and Nicolson, 1976) at 210.
28. Bank of Toronto v. lAmbe (1887), 12 A.C. 575 (P.C.).
29. Halifax v. Fairbanks, (1928)A.C. 117 (P.C.).
30. Texada Mines Ltd. v. A.G. of British Columbia, (1960)S.C.R. 713 (S.C.C.).
31. (1943)A.C. 550 (P.C.).
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The effect of this scheme was identical to that of a classic sales tax. For the purchaser of a package of cigarettes, there was no discemable difference; the difference was simplyone oflegal fonn. If the ''pith and substance'' principlehad been
applied, the scheme would have been struck down. The Privy Council chose to
consider only the fonn, however, and the door was thereby openedto sales taxes
of manyvarieties(alwayscast as ''purchase taxes'', of course), includingcomplex
schemesin which manufacturersand wholesalersare designatedas ''collectors'',
and retailers as "deputy collectors". 32
Otherprinciplesof constitutionallaw alsocomein boxedsets, likematchingpairs
of duellingpistols.If, for example,a provincialstatutecontainsa provisionrelating
to a matterthat falls under federaljurisdiction, it may be invalidatedon the ground
that the Parliament of Canada has ''exclusive'' jurisdiction over the topic33 or it
may be permitted to survive on the ground that it falls within an area of ''overlapping'' federaland provincialjurisdiction,whereprovincialenactmentsare valid
unless they conflict with inconsistent federal legislation.34 If an otherwise valid
statutecontainsan unconstitutionalprovision,the offendingsectioncan be labelled
"severable", and can be surgically removed from the statute, 35 or it can be
characterizedas ''necessarily incidental'' to the rest of the statute,.and allowedto
remain in force.36 In the latter situation there is, in fact, a third pos·sibilityavailable as well: the invalid part can be treated as involvingthe' 'pith and substance''
of the legislation, and the entire statute can be accordinglystruck down.37
This promiscuityof constitutionaldoctrinedoes not render it meaningless.My
point simply is that legal principles are not absolutes. They are useful to the
detenninationof disputesonly after they have been given a weightingappropriate
to the context, and have been balanced against other principlesthat are also relevant to the question at hand. Their function is very similar to that of popular
proverbs. Proverbs also come in matched pairs (Absence makes the heart grow
fonder/Out of sight is out of mind. Penny-wise may be pound-foolish/A penny
saved is a penny earned. All work and no play makes Jack a dull boy/The devil
finds work for idle hands). This does not invalidatethe proverbs, however; they
each express, in capsule fonn, a considerationthat should be taken into account
when decisionsare being made. But none is conclusive;the finaldecisiondepends
upon the weightthat each factordeservesin the particularsituation,ahd the number
and weighting of all other relevant factorsJ 8 Constitutionaldoctrines operate in
precisely the same manner.
The doctrines seldom cover all the factors that judges take into account when
determiningconstitutionalquestions, however. Like proverbs, they account for
manyof the majorconsiderationsthat frequentlyarisein suchsituations,but neither
proverbsnor legalprincipleswill ever existin sufficientvarietyto encapsulateevery
1

32. See, for example, Re Lobe Inc. v. Ministerof Revenue (1987), 39 D.L.R. (4th) 723 (Ont.H.C.).
33. Switvnan v. Ebling, (1957) S.C.R. 28S (S.C.C.); Westemdorpv. R., (1983) 1 S.C.R. 43 (S.C.C.).
34. Bedardv. Dawson, (1923) S.C.R. 681 (S.C.C.); Nova Scotia Board of Censorsv. McNeil (1978),
84 D.L.R. (3d) 68 (S.C.C.).
3S. BreathalyzerReference,(1970) S.C.R. 777 (S.C.C.).
36. Referencere Minerals UnderRail Lines, (1958) S.C.R. 285 (S.C.C.).
37. Alberta Bill of Rights Reference,(1947) A.C. 503 (P.C.).
38. See, D. Gibson, "Blind Justice and Other Legal Myths: The Lies that Law Lives By" (1987) Dalhousie Review.
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considerationthat humanjudgment might regard as pertinent to either general or
legal decision-making. The purpose of this paper is to focus attention on those
factors that have not yet been (and, for the most part never will be) enshrined in
doctrine.
IV. IT IS POSSIBLETO IDENTIFY, STUDY, AND EVALUATE
MANY OF THE NON-DOCTRINALFACTORSTHAT
AFFECT CONSTITUTIONALDECISION-MAKING
While most of what has been asserted up to this point has long been regarded
as commonplaceby those whose work brings them into regular contact with the
legal system, remarkablylittle effort has been exerted by students of the system
to extend the analysis any further. No systematicattempt has been made to identify, much less to evaluate, the major non-doctrinalfactorsthat influencejudicial
decision-making.Little scholarlyattentionhas been given to the ramificationsfor
various sectors of the legal system if the commonlyheld belief that non-doctrinal
factorsare highly influentialis accurate.The third and fourthparts of my argument
relate to those neglected questions.
Thereare differencesof opinionas to the mostappropriatetenn by whichto refer
to the non-doctrinal factors. They are commonly called "policy" elements.
Sometimesthe tenn ''political'' (usuallywith ''small-p'' prefix)is used. Professor
Ronald Dworkinhas attemptedto distinguishconsiderationsof' 'policy'', which
he regards as illegitimate, from those of' 'principle'', which he treats as proper to
invoke.39 We shall return to Professor Dworkin's distinction a little later. In the
meantime,it may be convenientto avoid the issue by employingthe compendious
tenn '' P factors''. The compilationof a thoroughand convincingcatalogueof major
"P factors" in Canadian constitutional decision-making would be a massive
undertaking,requiringpainstakingexaminationof all the circumstancessurrounding a large and representativesampling of judicial decisions in the area. I do not
pretendto have undertakensucha study.Many years of contactwith constitutional
detenninationsby Canadiancourtshave, however,left me with an impressionistic
view of commonlyrecurring"P factors" at work. Someof these, alongwith a few
suggestiveexamples, will be outlined below. Those to be discussed fall into four
categories.
A. SURVIVALFACTORS
1. Survival of the Nation
Mr. Justice W.O. Douglas, a long-time champion of civil liberties on the
SupremeCourt of UnitedStates,uncharacteristicallysided withthe majorityof the
Court in rejectingthe first two constitutionalchallengesto the severe restrictions
to whichJapanese-AmericansweresubjectedduringWorldWarII. His biographer
explained his position as follows:40
39. R. Dworkin, TakingRightsSeriously (Cambridge, Mass.: Harvard University Press, 1978)at 22 and

82 ff.
40. J .F. Simon, IndependentJourney (New York: Harper and Row, 1980)at 243-4. As to the manner in
which Japanese-Americanswere generally treated during WorldWar II, see Peter Irons, Justicem War
(New York: Oxford Univ. Press, 1983).
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felt he owed primary allegianceto his country's survival

There are reasonsfor believingthat Canadianconstitutionaldecisionsmade in
circumstancesof real or perceivednational emergencyhave been influencedby
the same consideration.As far as the Canadiandecision upholdingorders made
under the WarMeasuresAct for the wholesaledeportationof Japanese-Canadians
at the end of World War II is concerned,41 the evidence of legal doctrine being
ovetbornby the survivalfactoris not as obviousas in the Americancases, because
there were fewer plausible legal argumentsopen to the Canadianplaintiffs. It is
noteworthy,however, that judges of the SupremeCourt of Canada who were to
become renowned in the next decade or so for their passionate defence of civil
liberties,42 like Mr. Justice Ivan Rand, could dispose of the case on coldly formalistic grounds, without a munnur, even by way of obiter dictum, about the
frightful impacttheir decision would have upon the lives of thousandsof human
beings.
More obviousevidenceof the skewingeffect of emergencyconsiderationscan
be seenin the fiist SupremeCourtof Canadadecisionconcerningthe WarMeasures
Act, Re Gray.43 The case involved a challenge to the validity of an Order-inCouncil, passed under the authority of the War Measures Act, 1914,imposinga
systemof militaryconscription.One effect of the Order-in-Councilwas to abolish certainexemptionsto militaryserviceestablishedby statutesof the Parliament
of Canada. The applicant,an individualagainstwhomthe conscriptionorderwas
soughtto be enforced, contendedthat a delegationof powers from Parliamentto
the executivebranch which was so sweepingas to grant the power to amend the
statutesof Parliamentwas too extensiveto be constitutionallyvalid.44 Only a year
later, in a case consideringthe constitutionalvalidityof a Manitobastatutepennitting lawsto be enactedby meansof a referenduminitiatedby citizensand approved
by a majorityof the provincialvoters, ViscountHaldaneexpressed, on behalf of
the Judicial Committeeof the Privy Council, grave doubt about the ability of a
Canadian legislativebody to delegate such sweepinglaw-making powers:45
Section92 of the Act of 1867entruststhe legislativepowerin a provinceto its Legislature,and
to thatLegislatureonly. No doubta body, witha powerof legislationon the subjectsentrusted
to it so ample as that enjoyed by a provincialLegislaturein Canada, could, while preservingits
own capacityintact, seek the assistanceof subordinateagencies . . . ; but it does not followthat
it can create and endow with its own capacitya new legislativepower not createdby the Act to
which it owes its own existence.

41. CooperativeConunineeon Japanese Canadiansv. A.G. Canada, [1947]A.C. 87 (P.C.), varying
Referencere Deportalionof Japanese, [1946)3 D.L.R. 321 (S.C.C.). See, generally,T.R. Berger,
FragileFreedoms(Toronto:Clarke, Irwin Co. Ltd., 1982)at 93 ff.
42. For an overviewof the SupremeCourt's activism in supportof civil libertiesduring the 19SO's,see:
F.R. Scott, Civilliberties and CanadianFederalism(Toronto:Universityof Toronto Press, 1959).
As to the role of Mr. JusticeRand, see, E.M. Pollock, ''Mr. Justice Rand - A Triumphof Principle''
(1975)53 Can.BarRev. 519;W.R. Ledennan, "Mr. JusticeRandand Canada'sFederalConstitution"
(1979-80)18 U.W.0.L.R. 31.
43. (1918),57 S.C.R. 150(S.C.C.).
44. It should be noted that the Order-in-Councildid, in fact, have the supportof a resolutionpassed by
both Housesof Parliament:Ibid. at 151.That fact had no legal significance,however. A resolution
is not a statute. Mr. Justice Idingtonnoted (Ibid. at 164)that "the fact that the Order-in-Councilnow
in questionwas supportedby a resolutionof the two Housesof Parliamentwas very properlydiscarded
by counselfor the Crown as failing to give any statutoryefficacy thereto".
45. Re Initiativeand ReferendumAct, [1919)A.C. 935 at 945 (P.C.).
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This was not the ratio decidendi of the decision; Viscount Haldane made it
clear that he was not prepared to deal with the question ''finally'' in that case
because it was not "strictly necessary" to do so. Nevertheless, there can be little
doubt that he considered the principle enunciated to be a significant one. It is a
principle that has been acted upon occasionally by Canadian courts. In Outdoor
Neon v. Toronto,46 for example, the Ontario Court of Appeal invalidated a provision of a provincial statute granting a regulatory board the power to validate
municipal bylaws, on the ground that it involved an excessive delegation of the
Legislature's own law-making function.47
In Re Gray the judges of the Supreme Court of Canada acknowledgeda similar
restriction on the ability of a legislature to delegate its law-making powers. Mr.
Justice Anglin, for example, considered a "complete abdication by Parliament of
its legislative functions'' to be ''inconceivable''. 48 Chief Justice Fitzpatrick, who
concurred with Mr. Justice Anglin and the majority in the case, also asserted that
'' Parliamentcannot, indeed, abdicateits functions . . . '' althoughit may, ''within
reasonable limits at any rate . . . delegate its powers to the executive govemment ". 49 The majority of the Supreme Court had no difficulty, however, accepting the validity of a delegation so sweeping as to empower the executive to make
new laws or amend existing statutes. This was considered to be well within the
'' reasonable limits'' of delegation to which the Chief Justice referred.50
How can it be that it would be unconstitutionalto delegate a law-making power
to the voters, but that it is quite pennissible to delegate so sweeping a law-making
power as the WarMeasuresAct involved to the executive branch of government?
The answer, I think, can be found in the reasons given by the majority judges in
Re Gray. Mr. Justice Anglin commented:51
The exercise of legislative functions such as those here in question by the Governor-in-Council
rather than by Parliamentis no doubt somethingto be avoidedas far as possible. But we are living
in extraordimuy times which necessitate the taking of extraordinary measures.

Chief Justice Fitzpatrick said:52
Our legislators were no doubt impressed in the hour of peril with the conviction that the safety
of the country is the supreme law against which no other Jaw can prevail. It is our clear duty to

give effect to their patriotic intention.

Students of the Canadian Constitution are indebted to Chief Justice Fitzpatrick
for his forthright acknowledgement that he regarded the "safety of the country"
to be our '' supreme law''. It is difficult to escape the impression that this view has

46. (1959), 16 D.L.R. (2d) 624 (Ont.C.A.), affirmed on other grounds, [1960)S.C.R. 307 (S.C.C.).
47. In R. v. Picard ()968), 65 D.L.R. (2d) 658, the QuebecCourt of Appeal declined to strike down legislation conferring upon a Commission of Inquiry the power to dictate the terms of certain coJJective
agreements, indicating that delegation would not be excessive unless it amounted to a "permanent"
abdication of power, includingan abandonmentof the Legislature's ultimate power to annul decisions
of the Commission. In Re ManitobaGovernmentEmployeesAssociationv. Governmentof Manitoba
(1978), 79 D.L.R. (3d) 1at 15(S.C.C.), however,RitchieJ. of the SupremeCourt of Canada suggested
that legislationdelegating to the Lieutenant-Governor-in-Councilthe power to decide upon the terms
of coJJectiveagreements would amount to "an abdication by the Legislature of its ultimate authority
to pass laws ... ".
48. Supra, note 43 at 176.
49. Ibid. at 157.
50. There was a strong dissent by Mr. Justice Idington: Ibid. at 161ff.
Sl. Ibid. at 181-2.
52. Ibid. at 160.
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been acted upon by Canadian courts in numerous other situations of perceived
nationalperil, but fewjudges have been as honest in admittingit as Chief Justice
Fitzpatrick.(If nationalswvival continuesto be accordedthe "supreme" priority
that Chief JusticeFitzpatrickand his colleaguesgave to it, an interestingquestion
is now raisedby s.52(1)of the ConstitutionAct, 1982,whichdeclaresthat it is ''the
Constitutionof Canada'' which is the '' supremelaw of Canada''.)
Althoughno otherjudge has expressedthe supremacyof nationalsurvivalquite
as unequivocallyas Chief Justice Fitzpatrick, a few others have been almost as
blunt. ViscountHaldane,who was responsiblefor developingthe ''national emergency" principlein a series of Privy Council decisionsin the 1920s,describedit
as followsin the pivotalcase, FortFrancesPulpand PaperCompanyv. Manitoba
Free Press Company:53
[I]n a sufficientlygreat emergency such as that arising out of war, there is implied the power to
deal adequately with that emergency for the safety of the Dominion as a whole. The enumerations in s.92 is not in any way repealed in the event of such an occurrence, but a new aspect of
the businessof Governmentis recognizedas emerging,an aspect whichis not coveredor precluded
by the general words in which powers are assigned to the Legislatures of the Provinces as
individual units.

While this emergencypower of the Parliamentof Canada has been widely interpreted as havingbeen intendedby ViscountHaldaneto be based on Parliament's
residualjurisdictionunder s. 91of the ConstitutionAct, 1867to deal with matters
concerning ''peace, order and good government'', there are some suggestionsin
his reasonsforjudgmentthat it may havehad a different,more fundamental,basis.
He referred, for example, to ''other powers which may well be implied in the
constitution'',54 and at another point he said:55
The kind of power adequate for dealing with [emergencies]is only to be found in that part of the
constitution which establishes power in the State as a whole.

This interpretation was adopted by Mr. Justice Beetz, of the Supreme Court
of Canada, in his famous and highly influential dissent in the Anti-Inflation
Reference:56
[I)fone looks at the practical effects of the exercise of the emergencypower, one must conclude
that it operates so as to give to Parliamentfor all purposes necessaeyto deal with the emergency,
concurrent and paramountjurisdiction over matterswhich would nonnally fall within exclusive
provincialjurisdiction.To that extent, the exerciseof that power amountsto a temponuypro tanto
amendmentof a federalConstitutionby the unilateralaction of Parliament.The legitimacyof that
power is derived from the Constitution: Whenthe securityand the continuaJionof the Constitution and of the nation are at stake,the kind of power commensuratewith the situation ''is only
to befound in thatpart of the Constitutionwhichestablishespower in the state as a whole . . .51

Beetz, J. seemsclearly to be asserting, and to be attributinga similarassertionto
Viscount Haldane, that when national survival is at stake, constitutionallaw is
somehowsuspended,to the extent necessatyto pennit federal authoritiesto deal
with the emergency.

53.
54.
55.
56.
57.

[1923) A.C. 695 at 315 (P.C.).
Ibid. at 703.
Ibid. at 704.
(1976), 68 D.L.R. (3d) 452 at 528 (S.C.C.).
Ibid., emphasis added.
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2. Swvival of Civil Order
One of the most unusual rulings ever made by the Supreme Court of Canada
occurred in the Manitoba Language Reference.58 Manitoba's constitution, the
ManitobaAct, 1870, requiredthat provincialstatutes be printed and published in
both English and French.59 This requirementwas compliedwith until 1890, when
a provincial statute, the OfficialLanguageAct, purportedto restrict the language
of legislation in Manitoba to English. The SupremeCourt of Canada eventually
ruled, in 1979,that the purportedamendmentof the dual-languagerequirementhad
been unconstitutional,60 but it did not indicate whether the unilingual English
statutes,enactedeveryyear since 1890,continuedto be legallyvalid. The Government of Manitobawas slow to remedythe defect, and in 1985,aftermuch legaland
politicalskinnishing, the SupremeCourt of Canada was called upon to rule on the
legality of Manitoba's still predominantlyEnglish statute books. The Court held
that statutes enacted in English only were constitutionallyinvalid. This left the
provincein a stateof almosttotallylawlessness,so far as provinciallegislationwas
concerned.In order to avoidthe legal chaos that wouldotheiwisehave ensued,the
SupremeCourt grantedtemporaryvalidityto the Englishlanguagestatutesfor such
minimum period of time as would be necessary to re-enact the laws in bilingual
fotn1. The Court put it this way:61
[B]ecauseof the Manitoba legislature's persistent violation of the constitutionaldictates of the
Manitoba Act, 1870, the Province of Manitoba is in a state of emergency: all of the Acts of the
Legislatureof Manitoba ... are and always have been invalid and of no force or effect, and the
Legislature is unable to immediately re-enact these unilingual laws in both languages. The
Constitution will not suffer a province to be without laws. Thus, the Constitution requiresthat
tempomy validity and force and effect be given to the current acts of the Manitoba Legislature
from the date of thisjudgment, and rights, obligationsand other effects which have arisen under
these laws . . . prior to the date of this judgment . . . are deemed temporarilyto have been and
continueto be effectiveand beyondchallenge.It is only in this way that legalchaos canbe avoided
and the rule of law preserved.

The Court's reliance on "the rule oflaw" is interesting. Earlier in its reasons
for judgment, the Court examinedtwo ''unwritten postulates' '62 of the Constitution: the '' doctrineof state necessity'',63 and the conceptof rule of law.64 As to the
necessity doctrine, the Court commented:
Necessity in the context of governmental action provides a justification for otherwise illegal
conduct of a government during a public emergency. . . .65 The doctrine of state necessity has
also been used to uphold laws enacted by a lawful government in contravention of expressed
constitutional provisions under extraordinaty circumstanceswhich render it impossible for the
government to comply with the Constitution.66

58. {1985),19D.L.R. {4th) 1{S.C.C.).See D. Gibson, "The Ruleof Non-law:Implicatiomof the Manitoba
Language Reference", Transactions, Royal Society to Canada, {5thSeries, Vol. I 1986).
59. Section 23.
60. Attorney General of Manitoba v. Forest {1979),101D.L.R. (3rd) 385 (S.C.C).
61. Supra, note 58 at 35-6.
62. Ibid. at 25.
63. Ibid. at 29 ff.
64. Ibid. at 21 ff.
65. Ibid. at 29-30.
66. Ibid. at 32.
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As to the rule oflaw, it noted:67
[I)nthe processof constitutionaladjudication,the Court may have regard to unwrittenpostulates
which fonn the very foundationof the Constitutionof Canada. . . . in the present case it is the
principleof ruleof law.

The Court claimedthat the two ideas are related, and that they operatedin tandem
to produce the result, in that case, that Manitoba's illegal laws must be granted
temporary legality:
''The doctrineof necessityis not used . . . to supportsome law which is abovethe Constitution;
it is, instead, used to ensure the unwrittenbut inherentprincipleof rule of law which must provide the foundationof any constitution.''68
''The Provinceof Manitoba would be faced with chaos and anarchy if the legal rights, obligations and other effects which have been relied upon by the people of Manitobasince 1890were
suddenlyopen to challenge.The constitutionalguaranteeof rule of law will not toleratesuchchaos
and anarchy.
Nor will the constitutionalguaranteeof ruleof lawtoleratethe Provinceof Manitobabeingwithout
a valid and effectual legal system for the present and future."69

When consideringthe validityof this line of reasoning,it shouldbe borne in mind
that s.52(1) of the ConstitutionAct, 1982, stipulates that the Constitution is the
''supreme law'' of Canada. Accordingtothat ''supreme law'' all Manitobastatutes
were illegal. If the ''rule of law'' is a ''fundamental postulate'' of the Constitution, it must demand that the illegality ofunilingual Manitoba statutes be recognized. The Court's refusal to do so during the period of' 'temporaryvalidity'' must,
therefore, involve a denial, not an application, of the rule of law.
What the Court was actuallydoing was applyingthe otherconstitutionalpostulate
it invoked: the doctrine of state necessity. Far from being a part of the rule of law,
the doctrine of state necessity is its antithesis. Whereas the rule oflaw requiresthat
everyone and every institution in the country, however highly placed they might
be, must abide fully by the stricturesoflaw, the doctrine of state necessity relieves
governmental authorities of that responsibility when necessitous circumstances
create perceived overwhelming reasons for doing so. In the case of Manitoba's
unilingual statutes, a massive violation of the law by the Government and Legislature of Manitoba was temporarilyoverlookedin order to avoid the ''anarchy and
chaos'' the Court thought would otherwise prevail.
The allegedbridge between the antitheticalconceptsof necessityand rule of law
is the fact that the rule of law cannot be said to prevail in a society where no laws
exist. That is true, of course, but it does not follow that whatever illegal norms
happen to exist in that society must therefore be regarded as law. The Court's
reasoning may be paraphrased as follows:
(a) The law requires statutes to be bilingual.
(b) The statutes of Manitoba, being in English alone, are illegal.
(c) Respectfor the rule of law thereforerequiresthat those statutesbe considered
void.
(d) But this would deprive the province of most of its laws, and the rule oflaw
cannot prevail in a jurisdiction without laws.
67. Ibid. at 25.
68. Ibid. at 35.
69. Ibid. at 29.

1990]

THE REAL LAWS OF THE CONSTITUTION

373

(e) To preseive the rule of law it is accordingly necessary that unilingual statutes
not be considered void until there has been an opportunity to rectify their
illegality.
(f) Therefore, the law does not require statutes to be bilingual for the time being.

The defect in this reasoning is that the term ''law'' is being used in two different senses. The first concerns scrupulous compliance with the procedures that
society has established for governing itself; the second concerns the norms that
regulate the day-to-day conduct of citizens in their relations with each other. While
the latter are essential to an orderly society, and while many of them have the status
of law in most societies, it is a contradiction in terms to refer as ''laws'' to those
which lack proper legal sanction.
What the Supreme Court of Canada was really doing by ensuring that its ruling
would not create "a local vacuum" 70 and leave Manitoba "without a valid and
effectual legal system'', 71 was attempting to ''preseive normative order''. 72 Normative order does not necessarily involve law. Normative order may be created by
the informal rules of a club, or by the dictates of a Mafia Don. Order is one thing,
law is quite another. What the Supreme Court of Canada accomplished in the
Manitoba Language Reference was to ensure that strict enforcement of the law
would not result in civil disorder. It came very close to acknowledging this when
it stated that: 73
[T]he courts will not allow the Constitution to be used to create chaos and disorder.

If one substitutes the term '' supreme law'' for ''Constitution'', it becomes obvious
that the Court was giving priority to order over law.
My point is not that it was necessarily wrong to do so, but that by doing so in
the name of'' law'', rather than forthrightly acknowledging the ''supremacy'' of
the non-legal suivival factor, as Chief Justice Fitzpatrick had in Re Gray, The
Court obfuscated the meaning of ''law'', and damaged the vital principle of the
ruleoflaw.
3. Suivival of the Courts
Some constitutional decisions seem easier to explain in tenns of the courts' desire
to protect themselves, or their jurisdiction, from external attack, than in any other
way. It has often been contended that the sharp change of direction that occurred
in the approach of the Supreme Court of the United States to the constitutionality
of New Deal social welfare legislation was precipitated by President Roosevelt's
threat to "pack" the Court with appointees sympathetic to his policies in 1937.74
There is some reason to suspect that the Supreme Court of Canada might have
succumbed to similar pressure as long ago as 1880, when it also executed what some

10. Ibid. at 25.
71. Ibid. at 29.
72. The Court used this expression, ibid. at 35, in reference to a decision of the Pakistan Federal Court
which granted temporary validity, under the "state necessity" principle, to laws that would otherwise
have been unconstitutional. The Supreme Court of Canada considered "the rule of law" to have been
upheld in that instance also.
73. Ibid. at 35.
74. W. McCune, 7he Nine Young Men (1947), c. 3.
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have consideredan ''about face'' at a time when it was underpoliticalattack. The
change of heart concernedthe Federal Parliament'sjurisdiction over ''the regulation of trade and commerce'' under s. 91(2)of the ConstitutionAct, 1867.Early
rulingsby the SupremeCourtof Canadahad given a quite generousinterpretation
to that power.75 The Court was under seige from severaldirectionsat the time. In
1879,and againin 1880,a privatemember'sbill had been introducedin Parliament
calling for the Court's abolition.76 One of the criticismslevelled at the Court was
that it was exhibitingtoo centralistan approachin its interpretationof the respective constitutionalresponsibilitiesof the Parliamentof Canadaand the provincial
legislatures. When the Court was next called upon to interpret the federal trade
and commercepower, it took a much less generous approach.77 The possibility
that this was, in part at least, a responseto the external pressures the Court was
experiencing,has been noted by some commentators.78 While the suggestionhas
been rejected by a distinguishedconstitutionalscholar,79 its plausibilitylingers.
A suspicion of death-bed repentance also hangs over the Privy Council's
celebratedchange of heart in A.G. Ontariov. Canada,TemperanceFederation80
as to the federalParliament's ''peace, order and good government'' jurisdiction.
A line of previous rulings by the Judicial Committeeof the Privy Council, commencingwith the Board o/CommerceReferencein 1922,81 had imposedprogressively narrower interpretationson the power, culminating in a series of rulings
striking down most of the ''Bennett New Deal'' legislation of the 1930's on the
ground, amongothers, that not even the Great Depressionconstituteda sufficient
''national emergency'' to justify federal legislativeaction.82 Those decisionshad
provoked more insistent demandsthan ever before for the abolitionof Canadian
appeals to the Privy Council, and the Law Lords were fully aware of these sentiments. Even beforethe "New Deal" casesweredecided,LordHailsham,the Lord
Chancellor, had expressed his concern to Lord Atkin, who presided on those
appeals, about ''the paramount importanceof retaining the appeal to the Privy
Council from the dominions'', and thereforethe importanceof ensuring that the
decisions of the Privy Council ''will inspire confidence . . . in all parts of the
Empire". 83 It was soon obvious that the Privy Council decisions in the "New
Deal" cases did not "inspire confidence" in Canadians. The government of
MackenzieKinghad not yet decidedwhetherto abolishPrivyCouncilappealswhen
the CanadaTemperanceFederationcase came beforethe Privy Councilin 1946.84
15. Severnv. TheQueen(1878),2 S.C.R. 70 (S.C.C.); City of Frederictonv. 1he Queen(1880),3 S.C.R.
505 (S.C.C.).
76. J.G. Snell and F. Vaughan,TheSupreme CourtofCanada-Historyofthe Institution(Toronto:Univ.
of TorontoPress, 1985)at 28 ff.; F. MacKinnon,"The Establishmentof the SupremeCourtof Canada..,
in W.R. Ledennan(Ed,), TheCouns andthe CanadianConstitution(Toronto:McClellandand Stewart,
1964)at 106.
11. Citizens' Insurance Company v. Parsons (1880), 4 S.C.R. 215 (S.C.C.), affinned (1881), 7 A.C.
96 (P.C.).
78. A. Smith, TheCommercePower in Canadaandthe UnitedStales (Toronto:Buttetworths, 1963)at 36.
19. Ibid. at 41-2.
80. [1946)A.C. 193 (P.C.).
81. [1922)1 A.C. 191(P.C.).
82. For example, "Unemployment Insurance Reference, [1937)A.C. 355 (P.C.).
83. Quoted in: R. Stevens,Law andPolitics - TheHouse of Lords as a Judicial Body, /800-1976(Chapel
Hill: Univ. of North Carolina Press, 1978)at 241 n. 141.
84. Snell and Vaughn, The Supreme Court of Canada - Historyof The Institution, supra, note 76 at 189.
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The Privy Council held in that case that its previous narrow interpretations of
Parliament's ''peace, order and good government'' power had been mistaken, and
it upheld a much broader interpretation, to the effect that the power justifies federal
legislation on any topic having a ''national dimension''. Whether or not the
uncertainty of the Privy Council's fate as Canada's court oflast resort inspired the
ruling may never be known, but it would be unrealistic not to consider the
possibility.
Even where the issues raised by a case do not affect the courts' actual suivival,
there is reason to believe that a desire to protect their jurisdiction or their prerogatives may sometimes influence decisions. The most notable recent indication of
this nature came in the Supreme Court of Canada's much-discussed rulings in Retail
Wholesale and Department Store Union v. Dolphin Delivery Ltd. 85 The issue in
that case was whether the common law prohibits secondary picketing, and, if so,
whether such prohibition offends the Charter guarantee of free expression. The
Court held that secondary picketing is prohibited, that this prohibition does deny
freedom of expression, but that the denial is constitutionally pennissible as a
''reasonable limit ... in a free and democratic society'' within the meaning of
s .1 of the Charter. Although there was no need to do so, the Court took the opportunity to settle some unresolved questions about the scope of the Charter. Two of
these ''clarifying'' rulings seem86 to have been to the effect that:
(a) The judicimy is not subject to the obligations imposed by the Charter because
its functions are not ''governmental'' in nature; and
(b) The common law, being a creature of the judiciary, is not subject to Charter
constraints except where it arises in situations where governmental activities are involved.

Mr. Justice MacIntyre, who wrote for the majority of the Court in Dolphin,
acknowledged that the word ''government'' in the application section of the
Charter, s.32, is capable of more than one meaning. The "generic" 87 or "political science" 88 meaning of the tennis broad enough to include the courts. He
chose to reject that broad meaning, however, and instead construed the word to refer
only to ''the executive or administrative branch of government''. 89 Accepted principles of constitutional interpretation provided much stronger support for a broad
interpretation of s.32 than for this narrow one. The Court has generally adopted
a ''puiposive'' approach to the interpretation of the Charter, seeking the meaning
that will best seive the apparent objective of the particular Charter right in question. 90 It has also frequently applied the common law interpretative presumption

85. (1986), 33 D.L.R. (4th) 174 (S.C.C.). See D. Gibson, "What Did Dolphin Deliver?", in G.-A. Baudoin
(Ed.), Your Clients and the Charter - liberty and Equality (Montreal: Yvon Blais, 1988) at 75.
86. The language employed by MacIntyre J. on behalf of the Court was not altogether clear, and some
room remains for varying interpretations. See P. Hogg, "Who Is Bound By The Charter?", J.-L.
Baudouin, "Qu'en est-ii du droii civil?", D. Gibson "What Did Dolphin Deliver?", all in G.A.
Beaudoin, ibid.
87. Supra, note 85 at 194.
88. Ibid. at 196.
89. Ibid. at 194.
90. Hunter v. Southam Inc. (1984), 11D.L.R. (4th) 641 at 650 (S.C.C.).
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that ambiguities should be resolved in favour of the liberty of the subject many
times. 91 What is the purpose of providing special constitutional protections
againstthe actionsof'' government'' whichare not availablewithrespectto private
sectoractivities?Surelyit is to compensatefor the fact that governmenthas (or was
perceived by the drafters of the Charter to have) greater potential for oppressing
the citizen than private sector actors have. Are courts different than executive
agencies in this respect? If so, it is because they have more, not less, power than
their executivecounter-parts. Courts are capable, after all, of exercisingjudicial
reviewoverbothexecutiveandlegislativeactions,and of beingthe final detenniners
of citizens' constitutionalrights. A ''pwposive'' interpretationof s.32 wouldtherefore have included the courts within its ambit. The presumption in favour of the
liberty of the subject would also lean heavily against an interpretationthat would
denycitizensconstitutionalprotectionfromoppressivebehaviorby this very powerful group of public authorities.
Whatconsiderationscouldhavepersuadedthe SupremeCourtof Canadato abandon its nonnal interpretativepracticesin favourof a constructionthat excludeditself
and other courts from the obligationto respect Charter rights and freedoms?If it
was anythingother than that which springsreadilyto the cynicalmind, there is no
indication of it in the reasons for judgment of Mr. Justice MacIntyre.
4. Survival of the Constitution
Thereis considerableevidencethat the courtshavebeen motivatedin theirchoice
of applicable constitutionaldoctrines by a desire to keep federal and provincial
powers roughly in equilibrium, and thereby to preserve the federal nature of the
Constitution. While this motivationis not frequentlyarticulatedexpressly by the
judges, its influence was unmistakeablein the 1981PatriationReference.92 The
questionbeforethe Court in that case was whetherthe Governmentof Canadahad
the right, either legal or conventional, to request a major amendment of the
Constitutionof Canadaby the British Parliamentwithout the consent of eight out
of the ten provinceswhosepowerswouldbe affectedby the amendment.The Court
held that althoughfederal authoritieshad the legal right to do so, their exerciseof
that right would violate constitutionalconvention.
Beforethis case was decided,there was wide-spreadagreementamongconstitutional authoritiesthat the judicial function was restrictedto questionsof law, and
that non-legal norms, such as constitutional conventions, were matters to be
determinedpoliticallyrather than juridically. In ReferenceRe Disallowanceand
Reservation,93 for example, the SupremeCourt of Canada was asked whetherthe
power of the Governor-General-in-Councilto disallowprovinciallegislationwas
subject to any "limitations" or "restrictions". In holding that there were none,
the Court made it clear that it did not consider itself free to take non-legal limita-

91. For example, ManitobaFisheriesl.Jd. v. R. (1978), 88 D.L.R. (3rd) 462 (S.C.C.); Abbas v. The Queen
(1985), 14 D.L.R. (4th) 449 (S.C.C.), per Dickson C.J.C. and Lamer J.
92. (1981), 125 D.L.R. (3rd) 1 (S.C.C.).
93. [1938]S.C.R. 71 (S.C.C.).
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tions into account.94 In the Patriationcase, however, the Court had no compunction about venturing into non-legal territory. Its justification for doing so appears
to have been its concernthat if both the federalgovernmentand the objectingprovincial governmentswere not accordedpartial victory (and thus armed for the negotiations that finally broke the patriation deadlock)the ''federal principle'' would be
endangered. It pointed out that:95
The federalprinciplecannot be reconciledwith a state of affairs wherethe modificationof provincial
legislative powers could be obtained by the unilateral action of the federal authorities.

In a later case, the Supreme Court made the following comment about its rulings
in the PatriationReference:96
(l]n theprocessof constitutionaladjudication,theCourtmayhaveregardto unwrittenpostulates
which fonn the veiy foundationof the Constitutionof Canada. In the case of the PatrialionReference
this unwrittenpostulatewas the principleof federalism.

Much evidenceof the courts' concernabout the need to adjustthe federal/provincial power balance from time to time can be found in the often-noted ''pendular''
or ''cyclical'' patterns in the interpretationof major federaljurisdictional responsibilities such as '' regulationof trade and commerce'' and ''peace, order and good
government''. These and other sources of federal jurisdiction have undergone
periods of narrow interpretation,and periods of liberal interpretation.It is obvious
that something other than strict doctrinal considerations influence the swings of
the interpretative pendulum. While judicial sensitivity to the federal balance of
powers is not likely to have been responsible in every case, it does appear to have
been influentialon some occasions. The marked change of emphasis from federal
to provincialconcernsthat occurred in about 1977or 1978,and continuedfor some
years thereafter, can probably be attributed to a desire to preseive the federal
principle.
B. JUSTICIABILITYFACTORS

Courts are loatheto be drawn into disputeswith whichthey are not well equipped
to deal. An issue may hinge upon factors that are highly political in nature, or are
otherwise alien to customary legal norms. The issue may not be sufficiently ripe
for judicial determination, extra-legal recourses not having been fully exhausted.
Perltapsthe evidence necessaryto decide the matter satisfactorilyis not available.
Alternatively, the dispute may be such that the court lacks the remedial resources
necessary to enforce or supeivise its decision. For any of these reasons, or many
others, an issue under litigation may lack ''justiciability' '. In such circumstances
it is not surprising that courts sometimes seek to avoid making decisions.
Proceduralrules concerningevidence, mootness, and standing, when combined
with the discretionaryqualityof many remedies,providenumerousformalmethods
by which issues of questionablejusticiability can be side-stepped. Occasionally,
however, a dispute which satisfies formal rules of procedure is nevertheless con-

94. ..We are, of course, concerned here only with legal limitationsand restrictions ... (Crocket J. at 87);
" ... we are not concerned with constitutional usage or constitutional practice ... (Duff C.J .C. at
78); "the circumstances under which the powers referred to may be exercised are not matters upon
which this Court is constitutionally empowered to express an opinion ..... (Kerwin J. at 95).
95. Supra, note 92 at 104.
96. Manitoba LanguageReference (1985), 19 D.L.R. (4th) I at 25 (S.C.C.).
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sidered inappropriate for judicial determination. A case in point is Calder v.
Attorney Generalfor British Columbia,et. al.97
The question that the SupremeCourt of Canada was called upon to answer in
the Caldercase was one that had been plaguing both legal and political authorities for a very long time: whether the descendantsof Canada's native population
could legallyenforceaboriginalrights that had neverbeen fonnally extinguished,
and whetherthe rights of a certain group of British ColumbiaIndianshad, in fact,
ever been extinguished.Of the seven SupremeCourt of Canadajudges who heard
the case, three were of the view that unextinguishedaboriginal rights are legally
enforceable,and that the particularrights in questionhad neverbeen extinguished.
Three othersdisagreedon both issues, holdingthat aboriginalrightsare not recognized by the Canadianlegal system, unlessgrantedafterEuropeansettlement,and
that in any event, the particular rights had been extinguishedif, indeed, they had
ever been granted. The seventhjudge, Mr. Justice Pigeon, rejected the claim on
purely procedural grounds, without any considerationof the merits.
Giventhat the case had been severalyears in preparation,that it had cost a large
sum of money to take to the SupremeCourt of Canada, and that it involveda very
importantlegal and social issue, the SupremeCourt's inconclusiveresponsewas
surprising to many, and painfully disappointingto Canada's native population.
Pigeon J. could not have been unaware of the distress his refusal to deal with the
substantiveissues raised by the case would cause. The likelihood is accordingly
high that he, and perhapshis colleaguesas well, consciouslydeclinedto settlethe
questionof aboriginalrightsbecauseof a beliefthat suchmattersare moreappropriatelyresolvedby politicalnegotiation.A hint of this maybe foundin his concluding
words:98
I am deeply conscious of the hardship involvedin holding that the access to the Coun for the determination of the Plaintiffs claim is barred by sovereign immunity from suit without a fiat.
However, I would point out that in the United States, claims in respect of the taking of lands outside of reservesand not covered by any treaty were not held justiciable until legislative provisions had removedthe obstacle created by the doctrine of immunity. In Canada, immunity from
suit hasbeen removed by legislation at the federal level and in most Provinces. However, this
hasnot yet been done in British Columbia.

Whilethis commentdirectlyaddressesonlythe proceduralpointuponwhichPigeon
J. chose to base his reasons for judgment, there is some reason to believe that it
was intendedto conveyanothermessageas well: that the politicalprocess is more
suitable than legal adjudicationfor determinationof this type of problem.
C. DECENCY FACTORS
There have been a number of doctrinally questionable, though applaudably
humane,Canadianconstitutionaldecisionsthat appearto havebeenmotivatedmore
by considerationsof decency or inter-party fairness than by any concern for the
developmentof effective and consistent constitutionaljurisprudence. .
The most noteworthy series of decisions to which that obseivation is clearly
applicable was the group of cases in which the SupremeCourt of Canada, in its
first decade of independentresponsibilityfor the Canadian Constitution, struck

97. (1973), 34 D.L.R. (3d) 145 (S.C.C.).
98. Ibid. at 226.
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down several laws and practices which violated the religious freedom of the
Jehovahs' Witnesses in the province of Quebec.99 Several of these cases, along
with an earlier decision of the Supreme Court of Canada in which they were doctrinally rooted, 100 ruled that provincial restrictions on freedom of expression and
religion invaded the Parliamentof Canada's exclusivelegislativejurisdiction over
the subject of ''criminal law''. While the outcome of the decisions - protection
of civil liberties from provincial encroachment at a time when no direct constitutional protection of that kind existed - was commendable, the attendant distortion of Canadian constitutional law (and aggrandizementof federal powers) was
regrettable. Considerations of justice and decency had produced fair resolutions
of the immediate disputes, with unfortunate constitutional sequelae.
The Supreme Court of Canada·'sdecision in CanadianIndustrial Gas and Oil
Ltd. v. Governmentof Saskatchewan, et. al. 101 is open to the same criticism. At
issue in that case was a controversialattempt by the Governmentof Saskatchewan
to confiscate by taxation one hundred percent of the increase in petroleum profits
resulting from skyrocketing oil prices in the early 1970's. The Supreme Court's
ruling- that this was a fonn of' 'indirect tax'', which provinces are constitutionally prohibited from imposing - would be difficult to fault in terms of simple
justice, but it involved a very dubious application of the distinction between
"direct" and "indirect" taxes that has resulted in added confusion for Canadian
constitutionaljurisprudence. It is difficult to believe that the outcome of the case
would have been the same if the government had imposed a less rapacious rate of
taxation on the windfall oil profits.

D. EXPEDIENCYAND POLICYFACTORS
The considerations discussed under the heading of '' Justiciability'' involve
questions of juridical expediency, relating to the practicality or the suitability of
employingjudicial machinery to resolve certain kinds of disputes. The outcome
of constitutional litigation can also be sometimes affected by considerations of
expediency that are not peculiar to the judicial process. The factors that were
decisive in Templev. Bulmer,102probably fell into this category, for example. The
courts in that case seem to have shared the view of Premier Hepburn and others
that it would have been unwise to hold a potentially divisive election at that point
in Canada's wartime crisis. The considerations of expediency involved had a
political, rather than a juridical, character.
Other illustrationsaboundof importantconstitutionaldecisionsbeing apparently
based upon considerationsof politicalexpediencyor publicpolicy. One of the most
notorious concernedthe function of the CanadianBill of Rights as guardian of the
equality rights of native people. In R. v. Drybones103Mr. Justice Ritchie lead the
Supreme Court of Canada in a bold new direction by holding that the equality
guarantee in the Bill of Rights overrode a provision of the federal IndianAct which

99. For a commentary on the cases by a close and sometimes involved observer of the Quebec scene at
the time, see F.R. Scott, Civil Liberties and Canadian Federalism, supra, note 42.
100. Reference Re Alberta Statutes, (1938)S.C.R. 100 (S.C.C.).

101. (1977), 80 D.L.R. (3d) 449 (S.C.C.).
102. Supra, note 1.

103. (1970), 9 D.L.R. (3d) 473 (S.C.C.).
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prohibited Indians being drunk off a reservation. As the first instance of legislation being invalidated because of inconsistency with the CanadianBill of Rights,
the case was widely celebrated, and Mr. Justice Ritchie was regarded by some as
a Messiah of equality. Only a few years later, in Attorney General of Canadav.
Lavelle, 104 the same judge again wrote the leading judgment for the Supreme
Court of Canada in a dispute involving a section of the Indian Act which denied
equality to a large group of native people. In Lavelle, however, Justice Ritchie and
the Court declined to apply the Bill of Rights in preference to the Indian Act. The
provisionsof the Act that were under attackin that case stipulatedthat Indianwomen
who married non-Indians would thereby abdicate their status and rights as Indians
under the Act, whereas Indian men who did the same thing would not suffer any
such consequences. In ruling that this discrepancy between the treatment of men
and women did not violate the equality protection of the CanadianBill of Rights,
Ritchie J. attempted to distinguish the Drybones case, but his tortured reasoning
was entirely unpersuasive.105 Since judges rarely articulate their real reasons for
such radical and doctrinally inexplicable changes of direction, one can only guess
about the motivationof RitchieJ. and his colleaguesin this case. There is, however,
strong reason to speculate that the decision was based upon an acceptance of the
view, held by the many male-dominatednative organizationsthat inteivened in the
case, and stressed by their counsel, that the discriminatorymarriage provisions of
the Indian Act were essential to the preseivation of native cultures in Canada.
V. RAMIFICATIONS
Severalconsequencesflow from the foregoing obseivations. Some of these will
depend upon confinnationof my impressionisticconclusions;others are applicable
whetheror not those conclusionsare valid. Some ramificationsaffectjudges, others
apply to legal scholars; still others ought to be of concern to politicians.
A. THE JUDICIARY
The application of realist analysis to Canadian constitutional decision-making
ought to have both stylistic and substantive implications for the courts. Each will
be addressed briefly.
Stylistically, it is important that judges be more willing in the future than in the
past to articulate the fall reasoning behind their constitutional determinations,
including the matters I have designated as "decency", "expediency", and
''policy'' factors. Karl Llewellyn once said that: 106
''An institution we could not honor naked we should not dare to strip''.

The attitude exhibited by that statement, and by the traditional reluctance of the
judiciary to admit to reliance upon factors other than legal doctrine in their determinations, is unfortunate. Surely an institutionthat would not be honoured if fully
exposedto public view is, in a democracy,wgently in need of being strippednaked.
Democracy demands accountability of its public institutions, and misrepresenta-

104. (1974), 38 D.L.R. (3d) 471 (S.C.C.).
105. See Dale Gibson, The I.Aw of the Chaner: Equality Rights (Toronto: Carswell 1990) at 32-6.
106. Quoted in W.L. Twining, Karl I1ewellyn and the Realist Movement (Oxford: Clarendon Press) at 227.
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tion or obfuscation of the real reasons for judicial decision-making prevents full
accountability.
Perhaps the most important contribution made to jurisprudence by Lord Alfred
Denning in the latter stages of his brilliant and controversial career was his frankness in exposing the non-legal policy preferencesupon which his legal conclusions
were often founded. 101 Particular policy justifications he offered were often of
questionablevalidity, which is precisely why it was desirable for them to be openly
acknowledged. Once they had been exposed to view they could be evaluated, criticized, and then accepted, modified, or rejected by higher or later courts. The
common law's vaunted capacity to "work itself pure" through constant reevaluation over time cannot operate effectively without an awareness on the part
of subsequentcourts of the decisionalactualitiesthat were at work in the cases under
review. If my unscientific belief that those actualities frequently include non-legal
''P factors'' is mistaken, a full and forthright explanation of judicial reasoning
would establish that fact, and would permit the hypothesis to be discarded. If the
hypothesis should be confirmed, on the other hand, the data would be available
to pennit appropriate responses to be made by lawyers, courts, and politicians.
Stylistically,therefore,judicial frankness is called for whether or not my assertions
about the role of "P factors" is correct.
The substantive importance to judges of a realist approach to constitutional
adjudication is that it would permit them to give the overt attention to '' P factors''
that will enable them to differentiate between those which ought to influence their
decisions and those which ought not to do so. This is a vital distinction. Professor
Dworkin's contrast of ''policy'' and ''principle'' provides a useful starting point,
but rationality in constitutional decision-making requires much finer tuning
than that.
The factors identified above as relating to ''justiciability'' would be regarded
by most judges and scholars as appropriate constraints to be taken into account by
courts. This view is reflected in the fact that fonnal principles of justiciability,
mootness, and timeliness are openly articulated in both legislative enactments and
judicial pronouncements.Those principleshave not yet been developedto the point
of pennitting courts to opt out of every case they believe to be inherently unsuited
forjudicial detennination, however. It would thereforebe desirablefor the Canadian
courts to consider the desirability of a full-blown ''political questions'' principle,
by which matters like the aboriginal rights questions put to the Supreme Court of
Canada in the Calder case could be overtly side-stepped on the ground that they
are more appropriate for political than for juridical settlement.
I also believe that courts will inevitably continue to be influenced by the "survival factors'' outlinedabove. It would be helpful, though, if they could do so under
the rubric of some special excusive standard analogous to the ''reasonable limits''
restriction which section 1 of the CanadianCharterof Ri,ghtsand Freedomsplaces
upon Charterrights. The existence of some such justificatory nonn would help to
ensure that survival factors would only be relied upon if it were clearly justifiable
to do so. Whether the Supreme Court of Canada could propound such an excusive

107. See, for example. Spartan v. Manin, (1972] 3 All E.R. 557 (C.A.). While this was not a constitutional decision, the forthright exposition of "policy" grounds in which Lord Denning engaged, would,
I believe, be equally desirable in Canadian constitutional decision-making.
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norm as a part of Canada's constitutionalcommon law may be doubtedby some,
though I would regard such a development as no more radical than the judicial
creation of several other fundamentalconstitutionalprinciples in the past. If the
Courtwere not preparedto createan explicitprincipleconcerningsUIVival
factors,
it would,of course,be possibleto createsuch a normby constitutionalamendment.
The likelihood of Canadian politicians ever agreeing to do so would not be very
high, however.
The other "P factors" identifiedabove ("decency", "expediency", "policy")
are, in the writer'sview, inappropriatemattersfor courtsto take intoaccount.These
are questions better left to the democratic process. When judges exercise political discretion, the power of the Constitutionto protect against abuses of political
discretion is seriously compromised. Open discussion of the validity of various
'' P factors'' couldbe expectedto producea consensusto roughlythat effectamong
thoughtful members of the legal community.
It is to be hoped, therefore,that a realistapproachto identifyingdecisivefactors
in constitutionallitigation would ultimately result in fewer instances of judicial
reliance on criteria the judiciary is ill-equipped to administer.If the judiciary did
not exercisesuch self-restraint,it wouldthen be the task of politiciansto detennine
whether appropriatereformscould be achievedby the impositionof institutional
changes.
B. THE ACADEMICS
A realist approach to constitutionallaw would place heavy reliance on legal
scholarship. To confinn or discredit the impressionisticviews of the writer and
others that inappropriate'' P factors'' too often influenceCanadianconstitutional
adjudicationwould require a prodigiousamount of quite sophisticatedempirical
research. If the research supportedthe hypothesis, as I stronglybelieve it would,
the professoriatewouldthen have a large role to play assistingthe courts and politicians to identifythe impennissible factors and to find ways of avoidingjudicial
reliance upon them. As teachers, too, academics owe a responsibility to their
studentsto help them understandthe factors that are truly crucial in constitutional
adjudication, and to learn how, as advocates, to address those issues effectively.
C. THE POLITICIANS
If the hypothesis presented in this paper should be confirmed by empirical
studies, it would become the responsibilityof Canadianpoliticiansto ensure that
appropriatecorrectivesteps were taken. If, as suggestedabove, thejudiciary itself
voluntarilyshiftedits emphasisfrom politicalor ''policy'' types of considerations
to matters more closely related to the nature of the judicial process (plus the
unavoidable ''survival'' factors) not much would be left for the politiciansto do.
Even in that case, however,the fact that courts will probablyalwaysbe influenced
by ''sUIVivalfactors'', oughtto causethe politiciansto ask whetherthe personsthey
appointto the bench representa sufficientlybroad philosophicaland experiential
spectrumto ensurebalancedconsiderationof such matters. One obvious first step
would be to ensure that the judiciary was composedof an equal number of males
and females.
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If thejudiciary remainedreluctantto abjure mattersof policy, expediency,and
short-tennequities,it mightbecomenecessaiyfor the politiciansto considera more
radical restructuringof the.courts.Why should constitutionaladjudicationon the
basis of factorsthat are non-legalin naturecontinueto be madeby courtscomposed
exclusivelyoflawyers? Tribunalsthat apply a mixtureoflegal principleand nonlegal policy criteria ought perhaps to be composed of a mixture of lawyers and
non-lawyers.Juries, after all, haveprovedbeyondall reasonabledoubtover several
centuriesthe viabilityof adjudicativetribunalscomposedof non-lawyers.So have
a varietyof arbitral and specialadministrativetribunals. If courts persist in basing
constitutionaldecisions on non-legal factors, it would be wise to devise ways in
which their memberscan exhibit the same expertise in those matters as they now
do on questions of law.

VI. CONCLUSION
There is a faddishnessto intellectualmovementsthat is every bit as silly as, and
considerablymoreregrettablethan, the constantshiftingof clothingstyles. A recent
book review has referred to legal realism as ''a finished chapter in intellectual
history''. 108 That makes no more sense than it would to say that conservatismor
optimismare dead. Basic waysof thinkingabout things do not disappearwhen the
spotlightof intellectualfashionshifts. The labelsby whichthey are identifiedmay
change, and the numbers and influence of their adherents may vary, but basic
intellectualapproaches,of whichlegalrealismis one, are indestructible.This paper
was intendedto serve as a reminderthat Canadianconstitutionaladjudicationhas
neverbeen subjectedto extensiveand intensivelegalrealistscrutiny,and to suggest
that when it is there will be profound lessons to be learned.
ProfessorLaura Kalman, whose book was the subject of the above-mentioned
review,has assertedthat Americanlegal realismneverfulfilledits promise. While
that may be both an exaggeratedand a prematureassessment, it cannot be denied
that it is substantiallytrue at this point in history.Most legal institutions,in Canada
as well as in the United States, continue to enjoy extensive immunity from the
pryingeyes of scientificand democraticscrutiny.It may wellbe, however,that this
immunityis more attributableto the potency of legal realismthan to its weakness.
Kalman's book concludeswith the observationthat the most importantrevelation
of Americanrealismwas '' a messageso arrestingthat even the realistsneverdared
face it - that all law is politics''. 109
It is time, at least in the realm of Canadianconstitutionaladjudication,that this
message be faced - and answered.

108. RalphS. Brown,reviewingLauraKalman,LegalRealismat Yale:1927-19()(),
(1988)6 Law and History
Review 191.
109. Ibid. at 231; see, fora fullerexaminationof this thought,J.A.G. Griffiths, 77rePoliticsof the Judiciary,
(3rd ed.). (G.D.: Fontana. 1985).

