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Like many struggles for equality, the struggle for equal treatment of gays, lesbians,
bisexuals, and trans-gendered persons in Canada has a long and arguably sordid legal history.
This is particularly true of gay and lesbian couples who seek state recognition of their
relationships by entering valid, state-recognized marriages.' Governments and the majority
of courts in Canada, like those in virtually every other country,” have — until now — held
fast to traditional definitions of marriage as exclusive unions between men and women.’

Several recent decisions and legislative pronouncements nevertheless mark a fundamental
change in the federal government’s perspective on same-sex unions. On 10 June 2003, the
Ontario Court of Appeal announced its decision in Halpern v. Canada (4.G.). The
unanimous ruling of the Court® declared that the common law definition of marriage violates
claimants’ s. 15(1) equality rights and does not constitute a reasonable limit on those rights
as contemplated by s. 1 of the Canadian Charter of Rights and Freedoms.® Immediate
declaratory relief was granted in Halpern, allowing the claimants to marry the following
morning. Shortly thereafter, the Right Honourable Jean Chrétien, Prime Minister of Canada,
announced that the Federal Government would not be appealing the decision.” On 8 July
2003, the British Columbia Court of Appeal cited an unworkable inconsistency in the federal
marriage law between the Provinces of Ontario and British Columbia.® In that supplementary
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judgment, the Court amended its earlier decision’ to suspend a remedy similar to that ordered
by the Court in Halpern and granted immediate relief to the appellants instead.'

Most recently, the Honourable Martin Cauchon, Minister of Justice and Attorney General
of Canada, announced that draft legislation allowing same-sex unions will be examined by
the Supreme Court of Canada. Parliament has sought a Reference from the Court to ensure
that its proposed legislation is in compliance with the Charter and at the same time maintains
religious freedoms."'

The Alberta Law Review has long been one of Canada’s leading generalist law journals
that publishes on the topic of gay and lesbian equality issues. The journal has published
several articles and case comments cited throughout the major decisions leading up to
Halpern and EGALE." 1t is our pleasure to sustain that dialogue by introducing the present
Forum on Same-Sex Unions and the Law. We are grateful for this opportunity, as well as to
our readers for their ongoing interest and support, and to the three authors for their timely
efforts in furthering this critical area of legal discourse.

In his thorough analysis of Germany’s new Partnership Law, Greg Taylor assesses the
potential advantages, disadvantages, and implications of such alternatives to legal “marriage”
as a means of legitimating gay and lesbian relationships. By contextualizing his analysis of
the German law and related legal developments, he provides readers with an opportunity to
draw inferences about parallel developments in Canada and elsewhere. F.C. DeCoste

Y (2003), 225 D.L.R. (4th) 472.

These decisions echo equality analyses articulated by the Ontario Divisional Court a year prior in
Halpernv. Canada (4.G.), (2002), 215 D.L.R. (4th) 223, and the Quebec Superior Court in Hendricks
¢. Québec (P.G.) (2003) J.E. 2003-466.
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Justice, “Reference to the Supreme Court of Canada” Backgrounder, (Canada: Department of Justice,
17 July 2003), online: Department of Justice <www.canada.justice.gc.ca/en/news/nr/2003/
doc_30946.htmlI>, where the precise questions in the Reference submission, Canada — Privy Council
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1. Isthe... Proposal for an Act respecting certain aspects of legal capacity for marriage for civil
purposes within the exclusive legislative authority of the Parliament of Canada? If not, in
what particular or particulars, and to what extent?

2. If the answer to question 1 is yes, is section 1 of the proposal, which extends capacity to
marry to persons of the same sex, consistent with the Canadian Charter of Rights and
Freedoms? If not, in what particular or particulars, and to what extent?.

3. Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian Charter of Rights
and Freedoms protect religious officials from being compelled to perform a marriage between
two persons of the same sex that is contrary to their religious beliefs?
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establishes a liberal democratic framework from which to advance his critique of Halpern,
and to challenge the very basis for active state and judicial intervention within “the realm of
the social” — in this case, the institution of marriage. In her essay, Julie C. Lloyd considers
the predictability of the recent decision in Halpern. In light of the contextual history of
rights-based struggles among same-sex partners under the Charter, she suggests that the
decision was overdue as an inevitable application of Charter principles as they have been
interpreted by the courts.

Read together, the essays are clearly complementary. Ideally, however, they may serve a
bolder purpose. Our hope is that the following Forum on Same-Sex Unions and the Law will
encourage further reasoned, democratic debate and development in what remains a
contentious and vital area of law.

Sharon Roberts and Tim Outerbridge
Co-Editors-in-Chief
Alberta Law Review



