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I. CONTRACTUAL FREEDOM IN CORPORATE LAW 

A. MANDATORY AND ENABLING RULES 

There is a significant debate under way in the United States concerning the proper role 
and function of corporation Jaw. 1 The central question in this debate is a nonnative one: 
should corporation statutes be mandatory or enabling in nature. An enabling regime allows 
management and investors to establish their own system of governance without 
interference from a regulator. A mandatory regime sets out rules that cannot be waived 
or varied by the participants. Proponents of an enabling corporate law regime tend to have 
more faith in the ability of markets to inhibit the misuse of managerial power. 2 

Proponents of mandatory rules are more skeptical of the disciplinary power of markets. 
and are more inclined to rely upon legal regulation to prevent managers of corporations 
from acting against the interests of shareholders:' A curious feature of this debate is that 
there is little agreement on whether, a~ a matter of pure description, corporation law in 
the United States is mandatory or enabling.4 

In one sense. the evolution of corpordtion statutes in the United States can be seen as 
a movement towards a more enabling regime. Mandatory features that impeded corporate 
activity were progressively eliminated. Interstate competition for corporate charters 
provided the primary mechanism for this phenomena.~ On this view, a formal parsing of 
a corporation statute into mandatory and enabling_ provisions is not determinative of the 
issue. Many of the mandatory features may be unimportant because the rule would be 
universally adopted." or can be circumvented through other devices.7 A market for 
incorporations renders mandatory rules illusory because of the ease of incorporating in a 
jurisdiction with a more permissive rule.H 

This conception of enabling corporntion law is different from the notion of an enabling 
regime as a set of default rules which gives the parties contractual freedom to vary the 

A good cmss-scction of opinion can be found in a symposium on "Contractual Freedom in Corpor.tte 
Law" ( 1989) 89 Colum. L. Rev. 1395. 
Sec. for example, F.H. Ea.,;terhrook and D.R. Fischel. "The Corporate Contract" ( 1989) 89 Colum. 
L. Rev. 1416. 
Sec V. Brudncy. "Corporate Governance, Agency Cai.ts. and the Rhetoric of Contract" ( 1985) 85 
Colum. L. Rev. 1403; M.A. Eisenberg, "The Structure of Corporation Law" ( 1989) 89 Colum. L. 
Rev. 1461. 
See J.G. Maclntosh. "Should Canadian Corporate Law be Mandatory or Enabling" (paper presented 
at 22nd Annual Workshop on Commercial and C<lnsumer Law) (unpublished(. 
See R. Romano. "Law as a Product: Some Pieces in the Incorporation Puzzle" (1985) I J. of Law. 
Economics and Organization 225; R. Romano. "The State Competition Debate in Corpor.ttc Law" 
(1987) 8 Cardozo l.. Rev. 709. 
B. Black. "Is Corpor.tte Law Trivial'?: A Political and Economic Analysis" (1990) 84 Nw. U. L. Rev. 
542. 
R. Romano, "Answering the Wrong Question: The Tenuous Ca.1,e for Mandatory Corpor.ue Laws" 
( 1989) 89 Colum. L. Rev. 1599. For example. the rule that the shareholders of a corporation must 
approve a merger can be circumvented by incorporating u wholly owned subsidiary which merges 
with the target corporation. 
Ibid. 
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governance rules pertaining to the business organization. The unit of analysis is not the 
corporation statute (as an aggregation of revealed preferences for governance rules), but 
the individual firm which for unique reasons may wish to choose a governance rule that 
would not be chosen by other firms. The corporation statute is viewed a-; a standard form 
contract for corporate governance rules which reduces the number of items to be 
negotiated and the cost of negotiating them.9 The parties are free to "opt out" of these 
rules if they wish to choose a different governance rule.10 Partnership law provides the 
best example of this type of enabling regime. The Partnership Act sets out presumptive 
rules which are subject to variation in the pannership agreement. 11 The presumptive rules 
operate ac; "gap-fillers" or "default" rules which apply only in the absence of an express 
or implied agreement. 

The objective of this study is limited. It will not attempt to address the question 
whether or not Canadian corporation law is enabling in the sense of reflecting the 
governance rules that most finns would voluntarily choose. On this issue, there is good 
reason to suspect that the processes that shape Canadian corporation law are 
fundamentally different from the those at work in the United States.12 There is little 
evidence that inter-jurisdictional competition for incorporations has been a factor in the 
development of Canadian corporation law .13 In Alhena, the shift from the Companies 
Act model to the Business Corporations Act model of corporation legislation signalled a 
depanure from an explicitly contractarian corporations statute which wac; a direct 
descendent of the incorpontted partnership and joint stock company. 14 Under the older 
statute, the corporate constitution was regarded as a multilateral contract which bound the 
participants to the governance rules set out in the constitution.'~ The incorporators 
possessed a wide latitude to devise their own governance rules. u, By comparison, the 

Ill 

II 

I:! 

I.\ 

111 

F.H. Easterbrook and D.R. fh;chel. "Voting in Corporate Law" ( 1983) 26 J. of L. & Econ. 395 at 
401. 
See D.R. Chcffins, "An Economic Analysis of the Oppression Remedy: Working. Towards a More 
Coherent Picture of Corporate Law" ( 1990) 40 U. nf Toronto L.J. 775 al 783-88. 
R.S.A. 1980, c. P-2, s. 21 (presumptive rules governing the mutual rights and duties of panncn; in 
relation to one another may be varied by the consent of the partners), 
See R. Daniels, "Should Provinces Compete? The Case for a Competitive Corpor.ite Law Markel" 
(1991) 36 Ml.-Gill LJ. 130. 
Professor Daniels suggests that the rapid adoption of the Busine.u Corporations Act model provides 
strong evidence of interjurisdiciional competitions. However. this is equally consistent with other 
explanations (such as a desire on the pan of legislators to acheive uniformity in corporate-commercial 
law). Empirical research undenaken by Professor MacIntosh does nol find any evidence of 
jurisdiction !oohopping by corporations. See J. MacIntosh. "The Role of lnterjurisdictional Competition 
in Shaping Canadian Corporate Law: A Second Look" (Canadian Association of Law Teachers, 
Corporate Law Subsection 1992-3) !unpublished). 
Sec J.S. Ziegel. "The New Look in Canadian Corporation Laws" in Studie.t in Canadian Compm1y 

Law. Vnl. 2 (Toronto: Bunerworths, 1973) at 68. 
Comptmi<• ... Act, R.S.A. 1980. c. C-20. s. 21. 
The Compm,ie.'t Act provided a set of presumptive rules in Table A which applied unless a different 
rules contained in articles of association were filed. This contrc1ctual freedom war,; used to contrucl 
around u variety undesirable corporclte Jaw rules (reversal of the fiduciary rule preventing directors 
from entering self-dealing contracts: Transvaal umd.,· Co. v. New BelRi1tm (Trcms,•aCll) Land And 
De,•elopmeut Ct1 .• 119141 2 Ch. 488 (C.A. ); avoidance of the rule that the shareholders in a gener.il 
mc:eting can overrule the decisions of the directors: A11wma1ic Self-C/em;ing Filter Syndicate Ct>. v. 
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Business Corporations Act 17 provides less opportunity for variation. Furthermore, the 
movement in Canadian corporations law has been away from a regime of majoritarian rule 
towards a regime of mandatory minority shareholder protection. 111 

This study adopts the more restricted notion of enabling rules as "default" rules which 
apply unless displaced by the inclusion of an alternative rule in the corporate constitution. 
It will identify those provisions of the ABCA which permit variation in the articles of 
incorporation and it wilJ record the extent to which this ability has actually been used. In 
addition to mandatory and default rules, it is useful to identify constitutive provisions a~ 
a third category. Constitutive provisions are those which require as a condition of 
incorporation that a choice be made on certain matters and that this choice be specified 
in the corporate constitution (e.g .• the requirement that the articles of incorporation 
indicate the corporate name, the number of directors. the classes of shares and the rights 
allocated to each class). 

This study does not cover closely held corporations. Modern Canadian business 
corporations legislation is unquestionably enabling in relation to these corporations. This 
is a consequence of the wide latitude given to shareholders to construct alternative 
governance structures through the use of a unanimous shareholder agreement. 19 However. 
the use of a unanimous shareholder agreement is not feasible in the case of a publicly 
traded corporation where there are many shareholders and frequent transfers of shares. 
Canadian business corporations legislation in relation lo public corporc1tions is largely 
mandatory in nature. Although there is some scope for variation (such as cumulative 
voting for directors or increa.~ing the number of votes needed to constitute a special 
resolution), the salient features of corporate governance are mandatory. Furthermore. an 
analysis of these provisions indicates that in most cases choice is highly circumscribed. 
The default rules are not open-ended provisions which invite innovative governance rules. 
Rather, they typically involve a narrow choice between two alternative rules within the 
same ba.~ic framework of governance rules. 

Within this mandatory governance structure there no doubt exists a wide degree of 
choice over how the management of the corporation is to be organized (unitary centralized 
management structure or decentraJized multi-divisional structure) and how it is to be 
financed (debt or equity). The allocation of voting and other rights to various cla~ses of 
shares within this mandatory framework will be of critical importance in defining the 
allocation of power. However in drafting the primary constitutional documents, the 
incorporators are given only a limited number of instances in which the adoption of a 
different governance rule is permitted. 

17 

,~ 

l'I 

Cu11in,:lwme. 119061 2 Ch. 34 (C.A.); circumvention of the ultra ,•ire.~ doctrine by expansiv~ drafting 
of the objectt. clause: Bell Hm,.ws Lid. v. City WClll Pmptrtie:r Ltd .• 11966) 2 Q.B. 656 (C.A.)). 
S.A. 1981. c. B-15. as am I hereinafter ABCA J. 
These features include greater acccs!iibility of derivative litigation (s. 232 ABCA). the oppression 
remedy (s. 234 ABCA). the dissent and apprai!ial right (s. 184 ABCA) and special rcM>lution 
requirements for several kinds of fundamental change!i (e.g., ss. 167. 177, 183 ABCA). 
ABCA. s. 14(). The shareholders may use a unanimous shareholder agreement to vary the rights and 
liabilities of the shareholders to one another, provide an alternative method regulating the election 
of directors. restrict or wholly abrogate the powers of directors. 
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B. DEFAULT RULES IN THE ALBERTA BUSINESS CORPORATIONS ACT 

The ABCA adopts two kinds of default rules. The first variety provide that the 
modification to the default rule may be contained in the articles of incorporation or a 
unanimous shareholder agreement. The second variety provide that the modification may 
be contained in the bylaws. articles of incorporation or a unanimous shareholder 
agreement. The default rules which allow for modifications in the articles or bylaws are 
summarized below: 

Section 25( I ) 

Section 98( I ) 

Section 98.1 ( I ) 

Articles. bylaws or unanimous shareholder agreement may restrict 
the right of directors to issue shares. 

Articles. bylaws or unanimous shareholder agreement may restrict 
the power of directors to make. amend or repeal any bylaws. 

Article, bylaws or unanimous shareholder agreement may restrict 
power of directors to borrow money. issue debt obligations. give 
guarantees or grant security. 

Section 98.1 ( 2) Articles. bylaws or unanimous shareholder agreement may restrict 
ability of directors to delegate their powers to a committee of 
directors or to officers. 

Section 1()9(2) Articles or bylaws may provide a different quorum requirement 
respecting meeting of directors ( i.e.. other than the majority of 
directors quorum requirement). 

Section 112( I ) Articles, bylaws or unanimous shareholder agreement may restrict 
the use of a resolution in writing in place of a meeting of directors. 

Section 116 Articles. bylaws or unanimous shareholder agreement may restrict 
the power of directors to designate the offices of the corporation. 
appoint officers. specify their duties and delegate to them powers 
to manage the business. 

Section 120 Articles, bylaws or unanimous shareholder agreements may restrict 
the power of directors to fix the remuneration of directors, officers 
and employees of the corporation. 

Section 149( I) Articles. bylaws or unanimous shareholder agreement may provide 
that additional information respecting the financial position of the 
corponllion he included in the financial statements placed before 
shareholders at every annual meeting. 

In all but one of these sections. the alternative governance structure envisaged is one in 
which discretionary power that would normally be exercised by directors is constniined 
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by a structural device. 111 A survey of the publicly registered documentc; will not produce 
complete data concerning the incidence of use of these provisions because the provision 
may be set out in the bylaws of the corporcttion (which do not need to be registered). For 
this reason, the primary focus of the survey is on those modifications which must be set 
out in the articles of incorporation or a unanimous shareholder agreement. Because the 
shares are publicly traded. it is highly unlikely that the modifications might exist in a 
unanimous shareholder agreement. As a consequence. a survey of the articles of 
incorporation will provide accurate data about the frequency of their use. 

The default rules which allow for modifications in the articles of incorporation arc 
summarized below: 

Section 6( 1 )( c) 

Section 6( I )( e) 

Section 6(2) 

Section 6(3) 

Section 28 

Sections 32< I ), 
33( I) 

Section 45( 14) 

Section 100(2) 

Section JO I ( 4) 

Articles may restrict the transfer of shares 

Articles may include a restriction on the business that the 
corporation may carry on. 

Articles may set out any provision permitted to be set out in the 
bylaws. 

Articles or unanimous shareholder agreement may require a greater 
number of votes for directors or shareholders than that required by 
the Act to effect any action. 

Articles or unanimous shareholder agreement may provide existing 
shareholders with a pre-emptive right to acquire new shares in 
proportion to their holdings. 

Articles may restrict the ability of a corpor'cltion to acquire its own 
shares. 

Articles may provide that frctctional shares are entitled to exercise 
voting rights or to receive a dividend. 

Articles may require that a director hold shares issued by the 
corporation. 

Articles may provide for the appointment between annual general 
meetings of additional directors. 

The exception is s. 109(:?) which allows the articles or hylaws to provide a different quorum 
requiremcm for meetings of directors. 

{ 
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Section 101(9)(a) Articles or unanimous shareholder agreement may provide for the 
election or appointment of directors for terms expiring not later 
than the third annual meeting following their election. 

Section 101(9)(b) Articles or unanimous shareholder agreement may provide for the 
election or appointment of directors by creditors or employees of 
the corporation. 

Section 102 Articles may provide for cumulative voting. 

Section J 06( 4) Articles or unanimous shareholder agreement may provide that a 
vacancy among the directors shall only be filled by a vote of 
shareholders. 

Section J 09( I ) 

Section 126( 4) 

Articles may restrict the location for meetings of directors. 

Articles may provide that meetings of shareholders may be held 
outside Alberta. 

Section J 60(3) Articles may provide that a vacancy in the office of auditor shall 
only be filled by vote of the shareholders. 

Most of these provisions can be found in the Canada Business Corporations Acr 1 and 
the other provincial business corporations statutes.~ There are three major exceptions in 
the Alberta Act. The interim director provision which permits the appointment of 
additional directors otherwise than to fill a vacancy is not found in most other statutes. 
though Ontario has a somewhat similar provision. :?3 The employee or creditor appointed 
director was originally unique to Alberta. but subsequently has been adopted in 
Salikatchewan. :i.i Finally. the legislators in Alberta chose not to adopt the amendment to 
the CBCA which provided that the articles could eliminate the need for a separate class 
votes on certain kinds of amendments to the articles of incorporation.:?.'i 

For the purposes of analysis these enabling provisions have been divided into the 
following four categories: (I) restrictions on activities of the corporation; (2) modifications 

11 R.S.C. 1985, c. C-44 I hereinafter CBCAI. 
The Nen· Brum,wi<"k 811si11ess Corporation.'> Act contains major departures from the model in its 
treatment uf pre-emptive rights and cumulative voting. See S.N.B. 1981, c. 8-9.1. ss. 27 and 65. 
The Ontarit1 811sine.ts Corporation.t Act. R.S.O. 1990, c. 8.16, ss. 124(2). 125(3) provide a more 
comple.x formulation under which a corpomtion which provides for a minimum and maximum 
number of dirccton. may appoint additional directors if a special resolution ha.o. been pa1,sed which 
allows the directors to establish the number of directors. 
S.S. 1984-85-86. c. 44, s. 4. The amendment did not modify the fiduciary obligations uf such 
directors as wa-. done in s. I 17(4) of the ABCA. 
Section 176( I) of the CBCA provides that the cla-.s vote requirement can be eliminated in the case 
of an increase or decrea.~ the authorized capital of the class or of another class having equal or 
superior rights. effecting an exchange. cancellation of all or pan of that class or creating a new class 
having equal or superior rightc;. 
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relating to directors: ( 3) modifications to shareholder voting: and ( 4) modifications to 
shareholder's rights. The survey does not record or evaluate choices made under 
constitutive rules (rules which require that a choice be made on matters such as the 
number of directors. the classes of shares and rights pertaining to each class). In one 
sense. the rule permitting the articles to set out a limit on authorized capital26 and the 
rule that unless the articles provide otherwise each share of a corporc1tion is entitled to 
votc:?7 might be regarded as default rules which can be varied. However. because these 
matters are so closely connected with share rights definition, they were classified as 
constitutive rules. 

JI. METHODOLOGY AND SUMMARY OF RESULTS 

The master lists for the Alberta Stock Exchange (ASE) and the Toronto Stock 
Exchange (TSE) containing the names of all corporations listed on the exchange were 
obtained. These lists were cross-referenced against the list of corporations obtained from 
the Alberta Corporate Registry. which contains the name of every corporation 
incorporated. continued or amalgamated under the ABCA. This produced a list of 553 
corporations which were incorporated under the ABCA and which were listed on one or 
both of the ASE and TSE as of April 28. 1990. 

The articles of incorporation for each of the 553 corporations were analyzed and the 
incidence of use of each type of modification recorded. The resultc.; of the survey are 
presented in Table A. Ninety-nine of the 553 corporations were listed on the TSE. Table 
A also sets out the incidence of use of constitutional modification in respect of these 
corporations. The corporntions listed on the TSE (including those listed on both 
exchanges) tend to be larger and more established than those listed only on the ASE. A 
comparison of those corporations listed only on the ASE and those listed on the TSE may 
therefore provide some evidence as to the incidence of constitutional modifications as a 
function of enterprise size. 

The corpomtions listed on the TSE were then classified in accordance with the level 
of share ownership control. The classification was based upon pure shareholder voting 
power and did not attempt to take into account interlocking directorships which have been 
taken into account in other studies and reports. 2K The following three categories were 
constructed: 

( 1 ) controlled corporntions: corporntions in which a person controls 50% or more of 
the shareholder voting power. 

(2) dominant shareholder corporations: corporations in which a person controls more 
than 20% but less than 50% of the shareholder voting power. 

ABCA. s. 6( I )(a). 

ABCA. s. I 34( I ). 
Royal Commission on Corporale Concenlralion. Emerprise Strucllm.' ,md Corporate Cl1ncentrt11im1. 
(Study No. 17) (Ottawa: Queen·s Printer. August 1976): lnterc:nrporate Ow11ers:hip (Onawa: Statistics 
Canada, 1990) at xvii-xviii. 
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(3) widely held corporations: corporations in which no person controls more than 20% 
of the shareholder voting power. 

The sources used to create this list were primarily the Statistics Canada lntercorporate 
Ownership publication for 1990,29 which is a compilation of ownership (voting equity) 
information based upon returns under the Corporations and Labour Unions Return Act 
(CALURA), supplemented by the 1990 Financial Post Survey of Mines and Energy 
Resources and the 1990 Financial Post Survey of Industrials. This survey was restricted 
to corporations listed on the TSE since insufficient data was available for those 
corporations listed only on the ASE.~ Blocks of shares held by a security depository 
(such as Canadian Depository for Securities Ltd.) were not included for the purposes of 
determining the level of control.31 The incidence of constitutional modification as a 
function of ownership control is presented in Table B. 

Corporations are not required to provide in their CALURA returns the names of 
individuals owning shares or the names of corporations holding less than 10% of any 
share class. This factor and the fact that the survey does not attempt to take into account 
other possible forms of control will mean that the survey may underestimate the level of 
control that actually exists. It would be a mistake to assume that the corporations 
classified as "widely held" closely resemble the large widely held corporations in the 
United States described by Berle and Means. ='2 The Financial Post Surveys, which 
contain information concerning major shareholders including non-corporate shareholders, 
indicate that in many of these corporations top-ranking managers and directors hold 
significant blocks of shares. 

.10 

.II 

Ibid . 
Ct,rpt1roti"ns 11nd Labour Unions Return At·t. R.S.C. 1985. c. C-43. The coverage of the CALURA 
repons arc restricted to those corporations that carry on business in Canada or that arc incorporated 
under a law of Canada or a Province. whose gross revenue for a reporting period exceeded $15 
million, or whose ao;.,;ets exceeded $IO million. 
This may have the effect of underestimating the level of control because it is possible that the 
depositary holdi. u large portion of the block for a single person. 
A.A. Berle & G.C. Means, The Modem Corpt1ra1io11 cmd Prfrate Property (MacMillan: New York. 
1932) at R-9. These corporations arc char.tctcrized by widely dispersed shareholding such that no 
shareholder owns u significant ponion of the shares in which the managers own a small fraction of 
the stock. This produces a situation in which the interest,; of the owners (shareholders) and the 
managers diverge. 
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Shares 
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~TINGTO 
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Shareholder Vote 

Needed to Fill 

Vacancy 

Interim Direclon; 

Extended Director 

Terms 

Employee and 

Creditor Directors 

Director Share 

Qualifications 

Re.,;triction on 

Location of Directors 

Meetings 

Table A 

Contitutional Modifications 
ASE and TSE Corporations 

I ASE I TSE 

ONLY 
',., 

::;',-:;·.i ; ' 

: k,CJ10N 
I N~': ~ ~'. 

(ABCA) (454). (9') 

6( l)(e) I 0.2 2 

32(1). 0 0 0 

33(1) 

106(4) 0 0 0 

101(4) 257 57 65 

101(9)(11) 58 13 3 

l0)(9)(b) 0 0 () 

100(2) () 0 0 

109(1) 0 0 0 

TOTAi. 

(ASE & TSE) 

, •. ·.1 

,.:~. N1JMBBlt CJh,, 
.. 

(553) 

2 3 I 

0 0 0 

0 0 0 

65 322 58 

3 61 11 

0 0 0 

() 0 0 

0 0 () 
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I 
ASE 

I 
TSE TOTAi. 

ONLY (ASE & TSE) 

DEscRIPTION SBC110N NUMBBR ., NlJMBBR " NtJMBBR ., 
OF PROVISION (ABCA) (454). (9') (553) 

MODIFICA'nONS TO 

SIIA.REROLDER 

VOTING 

Increased Special 6(3) 12 3 24 24 36 7 
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111. ANALYSIS OF RESULTS 

A. RESTRICTIONS ON ACTIVITIES OF CORPORATIONS 

I. Business Restrictions 

The ABCA brought about a major change in corporate law by the abolition of the ultra 
vires doctrine. The earlier statute required that the objects of a corporation be set out in 
its memorandum of association. A trdnsaction that fell outside those powers was not 
enforceable against the corporation and could not be rntified by the shareholders. 33 The 
ABCA eliminates the need to state the objects of a corporation and grdnts to a corporation 
the capacity and the rights, powers and privileges of a natural person. 34 

It remains possible to restrict the powers of a corporation under the ABCA. The articles 
of incorponttion may set out "any restriction on the businesses that the corporation may 
carry on":' 5 A corporation may not carry on any business that is restricted by its 
articles, Jfl and a shareholder, creditor or other complainant may obtain a compliance 
order directing the corporation to comply with a business restriction. :n A contravention 
of a restriction is also expressly mentioned as a ground for a court ordered dissolution of 
the corporation. ~K If the corporation acts in violation of a business restriction, the 
transaction is not void by reason only that the act is contrary to its articles. 39 A business 
restriction is only effective against a third party who deals with the corpomtion if the third 
party knew or ought to have known of the existence of the business restriction. 40 

Registration of the articles of incorporation in the corporate registry is not deemed to 
constitute knowledge of its contents."'' As a consequence, the burden of monitoring a 
corporation's compliance with a business restriction falls upon the shareholders of the 
corporation rather than with third parties who deal with it. unless the third party knows 
of the restriction. 

There are two potential groups who may be affected by business restnct1ons: 
shareholders and creditors. A business restriction gives shareholders and creditors of the 
corporation an assurance that the corporation will not engage in a restricted line of 
business. The shareholders may by special resolution amend the articles to delete or alter 
the business restriction,-'.? but this will trigger the appraisal right which permits a 
dissenting shareholder to exit by requiring the corporation to purchase the shares at fair 
value."'·' The creditors of the corporation are less likely to be influenced by the presence 
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of a business restriction in the articles of incorporation. The creditors have no assurance 
that the shareholders will not subsequently delete or alter the business and engage in a 
previously restricted line of business. It is therefore highly unlikely that creditors would 
rely upon the existence of a business restriction in assessing the riskiness of the debt. A 
creditor who wishes co restrict the production or investment activities of a corporation will 
do so by negotiating a covenant in the debt instrument. This device is also more effective 
since a violation of it will usually be designated as an event of default. 

There was a very low incidence of use of business restrictions in the corporations 
surveyed. Business restrictions were found in the anicles of incorporation of only three 
corporations. In one case, the articles restricted the business of the corporation to a list 
of broadly described objects which concluded with the power to "engage in any lawful 
business in which companies incorporated under the laws of the Province of Alberta may 
engage". This fonnulation has the effect of completely nullifying the restriction and the 
result is the same as if no restriction at all had been included in the articles. The provision 
is similar to an objects clause that was commonly used under the earlier statute, and its 
inclusion is an example of a failure by the incorporators to fully appreciate the changes 
brought about by the ABCA. In the other two cases, the business of the corporation was 
restricted to the holding of securities in other corporations. 

2. Purchase of Corporation's Own Shares 

A corporation was prohibited from purchasing its own shares under early corporation 
law.44 The rule against share repurchases by a corporation was originally formulated out 
of a concern for creditors. Share repurchases were regarded as an unlawful reduction in 
capital. This idea was directly tied to the conception of limited liability. In place of the 
liability of its members, creditors of a limited liability corporation were given an 
assurance that the paid in capital, unless diminished by expenditures made in the ordinary 
course of business. would be available to satisfy their obligations. 

The ABCA rejects an outright prohibition of share repurchases in favour of a two tier 
solvency test designed primarily for the protection of creditors.45 The purchase is 
prohibited if there are reasonable grounds for believing that the corporation would be 
unable to pay its liabilities as they become due (the liquidity test). It is also prohibited if 
the realizable value of the corporation's assets would after the payment be less than the 
aggregate of its stated liabilities and stated capital of all classes (the assets test).46 The 
assets test is relaxed where the reason for the repurchase is to settle or compromise a debt 
or claim against the corporation, to eliminate fractional shares, to fulfil an agreement to 

TreVt1r v. Whitworth ( 1887), 12 A.C. 409. 
ABCA, s. 32(1) and (2). The Companie.'i Act, R.S.A. 1985, c. C-20, ss. 42-45 contained similar 
provisions which authori1.ed share purchases if a solvency test was satisfied. 
The stated capital (i.e .. the full amount of consider.ition received by the corpor.ition for the shares 
it issues) provides <.-rediron. with an additional "cushion". Wherea'I a conventional fraudulent 
conveyance test pnwidcs creditors with a remedy if liabilities exceed the value of the assets at the 
date of the transaction, the ABCA prohibit,; the repurchase if the liabilities and the stated capital 
exceed the realizable value of the asseL<i. 
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purchase shares from a director, officer or employee, or where the repurchase is required 
to satisfy a shareholder's dissent and appraisal right where the repurchase is ordered by 
a court as a shareholder's remedy. 47 In such cases. it is sufficient if the realizable value 
of the corpordtion • s assets is not less than its liabilities and the amount required to satisfy 
the claims of senior equity holders on a liquidation . .is These special purposes are given 
special treatment because they were thought to be "in the interests of the corporation and 
less likely to be abused than are purchases of the corporation's own shares in general". 49 

On a repurchase. the corporation is required to reduce its stated capital account 50 and 
either cancel the shares or restore them to the status of authorized but unissued shares.~' 
A director who consents to a resolution authorizing a repurchase of shares prohibited by 
the insolvency restriction is liable to restore to the corporation the value of any property 
distributed. 52 In addition, a court may order a shareholder to restore to the corporation 
any money that was paid as a result of a prohibited repurchase if the court is satisfied that 
it is fair and equitable to do so. s'.\ 

Shareholders are also affected by share repurchases since the shareholders who stay 
will be treated differently from those who sell. If the repurchase is made at a price greater 
than fair market value, this will operate to the detriment of the remaining shareholders. 
The insolvency test will not protect the remaining shareholders from this form of 
discrimination. These shareholders may seek to invoke a remedy on the grounds that the 
repurchase is oppressive or unfairly prejudicial to the other shareholders. 54 

The ABCA permits a corporation to adopt a more restrictive rule against share 
repurchases than the regime set out in the statute by including a restriction in the articles 
of incorporation. 55 A corporation is only allowed to opt into a more restrictive regime; 
it cannot escape the two tier insolvency test by modification of its corpornte constitution. 
A corporation that is subject to a more restrictive share repurchase regime might be more 
attractive to both creditors and shareholders. Creditors might prefer a blanket prohibition 
against share repurchases. A flat prohibition is easier for creditors to monitor than an 
insolvency test which requires an assessment of the realizable value of the corporation· s 
assets. However. a creditor is unlikely to rely upon such an assurance so long as the 
shareholders may unilaterally alter the corporate constitution 56 and adopt the more 
pennissive regime set out in the ABCA. Reliance by creditors on such a share repurchase 
restriction would only be tenable if the corporate law regime did not permit variation of 
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ABCA. ss. 33( I ),(2). 

ABCA, s. 33(3). 
Alberta Institute of Law Research and Reform. Propmwls For a New Alberta Bu.dneJ.,· Corporations 
Ac:r. Vol. 2 (Edmonton: The Institute, 1980) at 55-56. 
ABCA. s. 37( l ). 
ABCA. s. 37(6). 
ABCA. s. l 13(1 ). 
ABCA. s. 113(6). 
ABCA. s. 234. 
ABCA. ss. 32< I). 33< I ). 
ABCA. s. 167. 
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it. Accordingly. one would expect that creditors who wished to restrict potential share 
repurchases would negotiate a restrictive covenant in the debt instrument. 

A prohibition against share repurchases might be attractive to non-controlling 
shareholders of the corpomtion. A prohibition against share repurchases could opernte as 
a fonn of bonding mechanism which gives the shareholders an assurance that management 
will not engage in opportunistic behaviour to their detriment. ~7 Such behaviour may 
include the use of a share repurchase to buy off a potential acquisitor in a hostile take
over bid/K to use inside information to repurchase shares when they are relatively 
undervalued/'' or to engage in stock manipulation. 60 A number of commentators have 
suggested that there is rarely good reason for a public corpomtion to repurchase its 
shares.111 If this is so. a prohibition against share repurcha~es could be used ac; a low cost 
method (since it is more easily monitored) of limiting the opportunities for managerial 
misbehaviour. 

The survey of corporations indicates that none of the corporations elected to adopt a 
more restrictive share repurchase regime. The majority of these corporations surveyed are 
listed only on the Alberta Stock Exchange (82% of the corporations surveyed). It is 
possible that a permissive share repurchase regime may be more attractive in a Jess active 
market such as the ASE. since it will provide greater liquidity for major shareholders. 
However. none of the 99 corporations listed on the more active Toronto Stock Exchange 
adopted a more restrictive share purchase regime. 

B. MODIFICATIONS RELATING TO DIRECTORS 

I. Interim Directors and Filling Vacancies 

The ABCA provides that the articles of incorporation must set out the number of 
directors or the minimum and maximum number of directors of a corporation. 62 These 
directors will then be elected by the shareholders at the annual generdl meeting.6

·' There 
are two instances in which the directors are given the power to appoint other directors. 
A quorum of directors may fill a vacancy among the directorsM (this may occur upon 
the death, resignation, removal or disqualification of a director). If there is not a quorum. 
then a special meeting of shareholders must be convened. 65 This ability to appoint 

1111 

M.C. Jensen & W.H. Meckling, "Theory of the Firm: Managerial Behaviour, Agency Costs and 
Ownership Structure" ( 1976) 3 J. Fin. Econ. 305. 
See R.C. Clark, Corporate Lt,w (Boston: Little, Brown & Co., 1986) ut 631-33. 
MJ. Barclay & C.W. Smith, "Corpor.ttc Payout Policy: Cush Dividends versus Open-Market 
Repurcha.-.cs" ( 1988) 22 J. Fin. Econ. 61 at 65. 
L. Getz, "Some Aspects of Corporate Share Repurchase" ( 1974) 9 U.B.C. Law Rev. 9 at 32-37. 
Clark. supra note 58 at 626; Iacobucci. Pilkington & Prichard, Canadian Bu.fines.,· Corf1(1ration:r 

(Ontario: Canada Law Book, 1977) at 119-21. But 11ee Partleu and Burton, "The Share Repurchase 
Albatross and Corporation Law Theory" (1988) Aust. Law J. 139. 
ABCA. s. 6( l)(d). 

ABCA. s. 101(3). 
ABCA. s. I06( I ). 
ABCA. s. 106(2). 
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directors to fill vacancies can be withdrawn by including in the articles of incorporation 
a requirement that the vacancy only be filled by a vote of shareholders or other voting 
constituency .M In addition, if the articles of incorporation so provide, the directors may 
between annual general meetings appoint one or more additional directors of the 
corporation to serve until the next annual general meeting so long as the number of 
directors so appointed does not exceed 1/3 of the number of directors appointed at the last 
meeting. 67 This feature is not found in the other jurisdictions that have adopted the BCA 
model.68 The reason for its inclusion was to permit a corporation to make a seat on its 
board of directors available to a lender or other participant.69 

The survey of corporations indicates that no corporation adopted a provision that 
required that the shareholders or other voting constituency to fill a vacancy. but that 322 
corporations (58% of the corporations surveyed) introduced a provision pennitting the 
directors to appoint interim directors. In every case. the articles adopted a minimum and 
maximum number of directors rather than a fixed number of directors. This associated 
feature is necessary because the power to appoint interim directors can only be exercised 
if there are additional positions available under the articles of incorporation. 

The Alberta Institute for Law Research and Reform which proposed enactment of the 
ABCA recognized that the appointment of interim directors might be considered to be an 
infringement upon corporate democracy and the right of the shareholders to elect the 
directors. However, it was of the view that the potential for abuse was limited because the 
contents of the articles of incorporation were under the control of the shareholders and the 
directors were subject to a fiduciary obligation to act in the best interests of the 
corporation. 70 In light of the widespread use of the provision. this issue should given 
careful scrutiny. 

The question should be analyzed across two dimensions. The first involves agency 
problems that exist between managers and shareholders. The second involves the potential 
for opportunistic behaviour directed by a majority shareholder against a minority 
shareholder. In relation to agency problems between managers and shareholders, one may 
begin with the observation that the issue is largely irrelevant where a corporcltion with a 
control group is involved. The controlling shareholder is well-positioned to exercise tight 
control over the selection of directors (who in many cases will be drawn from the control 
group), to monitor their perfonnance and to remove them where necessary. In such cases, 
the addition of individuals with expert knowledge concerning specific projects may be 
highly beneficial. In addition. the appointment of directors from non-shareholding 
constituencies may reduce the problem of information assymetries when dealings with 
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ABCA, s. 106(4). 
ABCA, s. 101(4). 
Ontario has adopted u somewhat similar provision which requires that the authority to designate 1hc 
number of directors must be conferred by special resolution. See Ontario Busine.~s Corp"rations Act, 
S.O. 1982. c. 4, ss. 124(2) and 125(2). 
Supra, note 49 Vol. I at 62-3. 
Ibid. 



MODIFICATIONS TO CORPORATE CONSTITUTIONS IN ALBERT A 281 

such constituencies. The issue becomes more critical in the case of widely held 
corporations. 

In widely held corporations the board of directors can be regarded as a form of 
governance device designed to limit the agency costs which are incurred when managers 
deviate from the interests of the residual claimants (the shareholders). The role of the 
board is not to review the day to day decisions of management. but to monitor the 
performance of the chief executive officer. 71 to ratify and monitor major policy 
decisions. to set executive compensation levels and to search for replacements for top 
managers. n A particularly acute agency problem exists when the managers propose some 
transaction which has an element of self-dealing such as entering into a self-interested 
contract, embarking upon a management buyout or engaging in defensive manouevers to 
a hostile take-over bid. The ability of the board to monitor such activities requires that the 
outside directors be independent of management. 

The ABCA requires that at least two of the directors of a distributing corporation be 
independent of the managers of the corporation or its affiliates. but does not mandate that 
a majority of the directors be independent. 73 There is evidence that a majority of 
directors on Canadian corporations are independent directors. 74 The presence of a 
majority of independent directors on a board provides some assurance that self-dealing 
transactions will be scrutinized. The ability to alter the composition of the board without 
a shareholder vote may give rise to opportunistic behaviour. The inside directors may 
attempt to orchestrate a change in the board in order to give themselves the balance of 
power prior to announcing to the board a proposed project that has a self-dealing element 
to it. 

It is important not to overstate this problem. Although complete data is not available. 
it would appear that there is a controlling or dominant shareholder in a majority of cases 
in which the provision was included. Indeed. in one instance in which a large widely held 
corporation adopted the provision. it restricted the number of additional interim directors 
that could be appointed to one. It is unlikely that the adoption of such a provision is 
motivated by a desire to tamper with the composition of the board in order to undercut 
the influence of the independent directors. There may be many real benefits in the 
flexibility that it provides which outweigh the possibility that the device may be abused. 

There is a second kind of agency problem that is of even greater significance in 
Canada. In the United States the analysis of agency problems between managers and 
shareholders is central in the debate over corpornte law. The higher concentration of 
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corpordte control in Canada 7~ implies that agency problems between managers and 
shareholders is of Jess significance. The risk is not that the managers will have an 
incentive to act in their own interests but that they will align their interest too closely with 
a controlling shareholder and cause the corporation to engage in conduct that benefits the 
controHing shareholder at the expense of other shareholders. It is possible that the use of 
independent directors (i.e., directors who are not associated with the controlling 
shareholder) may operate as a bonding mechanism that provides some a<;surance to non
controlling shareholders that the directors consider their interests before approving 
fundamental changes which may confer unequal benefits among the shareholders. The 
inclusion of an interim director provision in this context gives rise to a similar potential 
for mid-stream changes to the composition of the board which undermine its 
independence. 

2. Extended Director Terms 

Shareholders usually elect directors for a term expiring not later than the close of the 
next annual meeting of shareholders.7'' If a term of office is not expressly stated, then 
the director ceases to hold office at the close of the next annual meeting following his or 
her election.77 An annual meeting must be called not later than 15 months after the 
holding of the last annual meeting. 78 The articles of incorporation may alter this default 
rule by providing for the election of directors for terms not later than the close of the third 
annual meeting following the election. 79 

Extended director's terms can be used to establish a staggered board of directors in 
which one third of the board come up for election at each annual meeting of shareholders. 
A staggered board of directors may be set up to retain continuity. Staggered boards have 
been adopted by corporations in the United States as a shark repellant (i.e., a device to 
inhibit unfriendly takeover bids).Ko This tactic will not succeed under the Canadian 
business corporation statutes because the shareholders are given the right to remove 
directors at any time without having to establish that the removal was "for cause" a<; is 
the case in some American jurisdictions. The three year term can also be used to eliminate 
the need for annual elections in corporations in which the board of directors is not 
regarded a<; an important governance device. This might occur where the controlling 
shareholder is active in the management of the corporntion and is regarded as one of the 
corporation's key assets. 

The survey of corponttions indicates that 61 corporations included a provision in the 
articles of incorporation which permitted extended terms of office. An analysis of the 
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contents of these provisions revealed that in only two cases did the articles expressly 
establish a staggered board of directors. In the other cases the articles merely provided 
that the directors could be elected for terms expiring not later than the close of the third 
annual meeting after their election. Although the failure to specify a staggered board in 
the articles does not preclude the corporation from setting up a staggered board, the 
profile of these corporations strongly suggest otherwise. The corporations were primarily 
junior resource corporations or junior capital pools which traded solely on the Alberta 
Stock Exchange and which had relatively small boards (an average board size of 4.5 
directors). By comparison, the two corporations which expressly adopted provision for a 
staggered boards were larger in size, traded on the TSE. and had an actual board size of 
7 and 8 directors. All 61 of the corporations which adopted extended director's terms also 
adopted an interim director provision. 

3. Employee and Creditor Directors 

The ABCA contains a provision not contained in other Canadian business corporation 
statutes. Although the directors are normally elected by the shareholders entitled to vote. 
the articles of incorporation may provide for the election or appointment of directors by 
creditors or employees of the corporation or by a class or classes of those employees.111 

The statutory duty of a director to act honestly and in good faith with a view to the best 
interests of the corporation 112 is modified slightly in the case of a special constituency 
director. Such a director in considering whether a particular transaction or course of action 
is in the best interests of the corporation may give special but not exclusive attention to 
the interests of the special constituency."~ A director who represents a special 
constituency may only be removed by those persons having the power to elect or appoint 
that director.114 

The survey of corporations indicates that none of the corporations have elected to set 
up special constituency directors. This is not particularly surprising. Although participation 
by creditors and employees on the board of directors may be desirable in certain cases."~ 
the special constituency mechanism may be cumbersome because it requires that the 
corporate constitution identify the members of the special constituency and specify some 
further mechanism through which they appoint or elect the directors. Furthermore, the 
shareholders will always possess the ultimate power to remove the special constituency 
directors by amending the corporate constitution by special resolution so as to remove the 
special constituency director provision.Kc, If the presence of special constituency directors 
is thought desirable. they may be voted in by the shareholders in the normal manner or 
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appointed as interim directors by the board in cases where the articles of incorporation 
contain an interim director provision. The disadvantage of this approach is that the 
director would not by statute be entitled to give special consideration to the interests of 
the special constituency. This may not be of great significance because there is Canadian 
authority for the proposition that the directors may give some consideration to interests 
other than those of the shareholders. K

7 

4. Director Share Qualifications 

Many of the early Canadian corporations statutes required that a director hold shares 
in the corporation. The purpose of such a provision was to give the director "a personal 
interest in the affairs of the company. and to induce him to attend to them in a way very 
different to what he would do if he had no interest in them at all". 118 In other jurisdictions 
this requirement applied only if the articles of association set out a share qualification. K

9 

The ABCA adopted this latter approach and provides that unless the articles provide 
otherwise, a director of a corporation is not required to hold shares in the corporation. 90 

The survey of corporations indicates that none of the corporations have included a 
director share qualification. This is consistent with the changing role of the director. It is 
recognized that the board of directors of public corporations no longer are involved in the 
day to day operations of the corporation. The current trend has been towards structuring 
executive compensation schemes in such a manner as to align the interest of the managers 
with those of the shareholders.'" In addition, a simple share qualification is too crude a 
device. The Dickerson Report made the point that unless the share qualification is 
substantial. it is meaningless. 9:? 

5. Location of Directors· Meeting 

The ABCA provides that unless the articles provide otherwise. the directors may meet 
at any place and on any notice the by-laws require."·' The survey of corporations shows 
that none of the corporations specified the location of directors' meetings. It is possible 
that this provision was designed primarily for closely held corporations, since the choice 
of locations might be used a~ a form of squeeze-out technique designed to exclude one 
of the participants from the decision-making of the corporation. 
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C. MODIFICATIONS TO SHAREHOLDER VOTING 

I. Increased Special Resolution 

The ABCA requires that certain kinds of structurdl changes to the corporntion be 
approved by a special resolution of the shareholders. These changes include amendments 
to the articles of incorporation (known a~ fundamental changes), 94 continuance of the 
corporation in another jurisdiction."' dissolution or voluntary liquidation,96 reduction of 
its stated capital."7 amalgamations,'111 and sale or lease of substantially all the assets of 
the corporation. 119 In some cases the change will also trigger the appraisal right of 
dissenting shareholders. uN, A special resolution is defined as a resolution passed by a 
majority of not less than 2/3 of the votes cast by the shareholders who voted in respect 
of that resolution. 1111 The ABCA provides that the articles may require a greater number 
of votes of directors or shareholders to effect any action. 1

"
2 There is one exception to 

this rule: the articles may not require more than a vote of a simple majority of 
shareholders to remove a director. ,m 

The survey indicated that 36 corporations provided for an increased voting majority. 
In all but two cac;es the corporation was in existence prior to the coming into force of the 
ABCA. These corporations were either continued under the ABCA (i.e., incorporated 
under the earlier corporntions statute and later brought into the ABCA) or were 
subsequent amalgamations of corporations that had been continued under the ABCA. In 
virtually all of the cases. the articles specified 75% as the threshold needed to pass 
amendmentc; to the anicles. This increac;ed supermajority provision was included only in 
respect of the preferred shares (and not in relation to the common shares). 

The earlier Companies Act of Alberta defined a special resolution as a majority of not 
less than 75% of the shareholders who vote. 104 The retention of the 75% voting 
requirement in relation to the preferred shares is likely explained by the special 
continuance rules of the ABCA. which have no counterpart in other Canadian business 
corporation statutes. The ABCA required unanimous consent to anything that would 
amount to a change to the corpordtion · s memornndum of association or anicles of 
a~sociation. u~ The memonmdum of association would typically specify a 75% voting 
requirement in the case of the amendments to the rights of pref erred shares. but would be 
silent in relation to the common shares. As a result. unanimous consent of the preferred 
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shareholders was required in order to effect a continuance unless the 75% rule was 
perpetuated in the anicles of incorporation. The results therefore indicate a near universal 
preference for the lower 2/3 rule of the ABCA, since the 75% rule was retained only 
where a failure to do so threatened to prevent continuance. The greater incidence of use 
of such a provision by corporations listed on the TSE as compared with corporations 
listed only on the ASE simply reflects the fact that the firms listed on the TSE are 
relatively more established and there is a greater likelihood that they would have issued 
preferred shares prior to continuance. 

ln the United States, supermajority chaner amendments have been used as shark 
repellents designed to frustrate the use of two tier takeover bids. A two tier takeover bid 
involves a bid for less than 100% of the shares and the shareholders anticipate that the 
remaining shareholders will be squeezed out on less advantageous terms. A supennajority 
charter amendment is used to raise the number of votes needed to approve the second tier 
merger and is usually accompanied by "lock-up" charter amendments which prevents the 
supermajority provision from being deleted unless the same supermajority is obtained. tot, 

The survey of corporations indicated that there was not a single instance in which the 
supermajority provisions of the ABCA were used to create a shark repellant provision. 
There are several contributing reason for this difference. The corporations Jaw of most 
states require only a majority vote for fundamental changes. The 2/3 special resolution 
requirement for fundamental changes under the ABCA therefore adopts higher voting 
threhold as a mandatory rule (although it would be possible to raise the supermajority 
even higher by utilizing a supermajority provision). In addition the greater concentration 
of corpornte control in Canada means that there are far fewer widely held corporations 
which are potential targets of a hostile takeover bid. Finally, the use of two tier 
transactions has received a chilly reception in Canada with the result that there is less 
need to take action to discournge such bids. m7 

2. Entrenched By-laws 

The ABCA provides that the articles may set out any provision permitted by the Act 
or by law to be set out in the bylaws of the corporation_HJM Ordinarily, an amendment 
to the bylaws must be confirmed by the shareholders by ordinary resolution at the next 
meeting of shareholders. 100 The effect of including in the articles a provision that would 
ordinarily be contained in the bylaws is that it will require a special resolution rather than 
an ordinary resolution to amend or repeal it. 
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The survey of corporations revealed that I 07 corpon1tions included in the articles 
provisions that would ordinarily be found in the bylaws. In every case the articles were 
modified by the inclusion of two provisions. The first was an authorization to the directors 
to borrow money, issue debt obligations, give guarantees and create security.-interests in 
the property of the corporation. The second was a provision granting to the directors the 
power to delegate the director's obligation to manage the corporation to a director, a 
committee of directors or an officer. The curious thing about this fonn of modification 
is that it is not strictly necessary. The ABCA gives the directors these powers without 
requiring that such a provision be included in the bylaws, 1 '° but provides that the 
articles or bylaws may provide otherwise. Accordingly, there is no need to restate this 
power in the articles, except that it will prevent an amendment of it by anything other 
than a special resolution of the shareholders. 

The frequent use of this provision may be intended to make it easier for major lenders 
and financiers to verify that the corporate director or officer has the actual authority to 
enter into the transaction. Under the ABCA a lender is permitted to rely upon the apparent 
authority of the director or officer to bind the corporation. 111 Nevertheless, in major 
transactions the third party may prefer an assurance that the person has actual authority 
in order to minimize the possibility of litigation. This can be provided by a review of the 
articles of incorporation entrenching the borrowing power together with a resolution of 
directors authorizing the transaction. 

3. Cumulative Voting 

Under the normal shareholder voting system, control of a majority of the shares of the 
corporation will pennit that shareholder to elect the entire board of directors. The ABCA 
pennits the use of a cumulative voting regime if the articles provide for it. 112 Under a 
cumulative voting system, each shareholder is given votes equivalent to the number of 
shares he or she holdli multiplied by the number of directors to be elected. The 
shareholder may then distribute these votes among the candidates. This will often result 
in candidates of minority shareholders being elected. The articles must specify a fixed 
number of directors rather than a minimum and maximum number. Other provisions of 
the ABCA prevent a cumulative voting system from being defeated by an amendment to 
the articles reducing the number of directors or by a special meeting of shareholders 
called to remove a director from office.' B A cumulative voting system may be 
eliminated by special resolution. 114 

The advantages of cumulative voting is that it can give a minority shareholder a 
presence on the board and may cause other directors to weigh their decisions more 
carefully because of the presence of an independent self-interested director on the board 
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who will be alert for signs of self-dealing.115 The argument against cumulative voting 
is that "it encourages the election of directors representing particular interest groups who, 
by virtue of their partisan role, encourage dishannony in the management of the affairs 
of the company" .116 The Dickerson Report took the view that the use of cumulative 
voting may be "more appropriate to small closely held corporations where shareholder 
control is considered important than to large publicly-held corporations where stability and 
harmony is considered the dominant interest.117 A further argument against cumulative 
voting is that its use gives disproportionate weight to minority shares thereby creating an 
agency cost by impeding changes in control. 118 

The survey of corporations indicates that three corporations adopted a cumulative 
voting system. The number of directors specified by the articles for these three 
corporations were 5. 11 and 12 directors. In none of these cases did the articles provide 
for interim directors or extended director tenns. This is sensible since these features would 
tend to frustrate the use of a cumulative voting system. 

3. Fractional Voting 

The ABCA provides that a holder of a fractional share issued by a corporation is not 
entitled to exercise voting rights or to receive a dividend in respect of the fractional share 
unless the fractional share results from a consolidation of shares or the articles of the 
corporation provides otherwise. 119 Fractional shares may result from a consolidation of 
shares (or reverse stock split) such as when 100 shares are consolidated into a single 
share. Fractional shares may also arise out of dividend reinvestment plans in which the 
corporation issues shares instead of cash to shareholders. The survey of corporations 
indicate that four corporations included a provision in their articles of incorporation which 
provided that fractional shares had the right to vote (but were silent as to their right to 
dividends). 

D. MODIFICATIONS TO SHAREHOLDERS' RIGHTS 

1. Pre-emptive Rights 

The ABCA provides that the articles may set up a system of pre-emptive rights under 
which a new issue of shares must first be offered to the shareholders holding shares of 
that class who may acquire them in proportion to their holdings of the shares. 121

, 

Notwithstanding the inclusion of pre-emptive rights in the articles. pre-emptive rights are 
not available to shareholders where the issue is for a non-money consideration, such as 
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a share dividend or pursuant to the exercise of conversion privileges or other such 
rights. 121 

The use of pre-emptive rights is a response to the potential financial dilution and voting 
control dilution which may occur when an existing shareholder does not participate in new 
issuance of shares. 122 Pre-emptive rights were regarded ac; a proprietary right which 
attached to the shares in the United States, but this was cut back by the introduction of 
state legislation which permitted the exclusion of the ru1e in the corporate charter. 123 

The English and Canadian approach did not recognize pre-emptive rights as a proprietary 
right in the absence of an express provision creating such a right. Instead, the shareholder 
was granted relief where the directors were found to be acting in breach of their fiduciary 
obligations in approving the new issue. 124 This approach has been retained by the 
ABCA. 

The survey of corporations indicates that none of the corporations include pre-emptive 
rights in their articles. Indeed, in 59 cases the articles expressly excluded pre-emptive 
rights in setting out the rights of the preferred shares (but not in relation to the common 
shares). This exclusion is not strictly necessary since pre-emptive rights are not conferred 
unless the articles so provide. The complete absence of pre-emptive rightc; provisions is 
not at a11 surprising since the use of pre-emptive rights by public corporations will greatly 
increase the costs of obtaining new capital. 1 

?!I 

2. Share Transfer Restrictions and Constrained Shares 

The ABCA provides that a distributing corporation shall not restrict the trc1Dsfer of its 
shares.' 26 An exception is made in the case of constrained shares. A distributing 
corporation may amend its articles in accordance with the regulations to constrain the 
issue or transfer of its shares to persons who are not resident Canadians or to enable the 
corporation to qualify under any law of Canada referred to in the regulations to obtain 
licences to carry on business, become a publisher of a Canadian newspaper or periodical 
or to acquire shares of a financial intermediary. 127 Regulations defining the parameters 
of the constrained share system have never been promulgated in Alberta with the result 
that the constrained share option is not available. 

Notwithstanding that share transfer restrictions on distributing corporations are not 
permitted in Alberta, seven corporations purported to limit the transfen1bility of their 
shares. Three of these corporations required approval of the board of directors, one 
provided restrictions in order to protect its status as a Canadian corporation for income 
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tax purposes, one restricted transfers that might in the opinion of the directors adversely 
affect the status of the corporation. one restricted transfers until a specified date. and one 
provided that the shares were constrained such that not more than 20% of the shares could 
be owned by non-resident Canadians. The first three appear to be share transfer 
restrictions which were originally contained in the articles of a non-distributing 
corporation but which through inadvertence were not removed when the corporation 
became a distributing corporation. The others appear to have resulted from a 
misapprehension concerning the operation of the constrained share provisions. 

3. Lien on Shares 

The ABCA provides that the articles may provide that the corporcttion has a lien on a 
share for a debt of that shareholder to the corporation. 1211 The lien is ineffective against 
a transferee who has no actual knowledge of the lien unless reference to it is noted 
conspicuously on the security certificate. 129 The earlier Alberta Companies Act was 
structured so that a share lien provision was included in the corporate constitution unless 
it was excluded. no The ABCA alters this by requiring this feature to be expressly 
included in the articles. The survey of corporations indicates that 113 corporations have 
adopted a share lien provision. 

4. Shareholder Meetings Outside Alberta 

The ABCA provides that meetings of shareholders shall be held at any place within 
Alberta, but permits meetings to be held outside Alberta at one or more specified places 
if so provided in the articles. 1·'

1 The survey indicates that the articles of incorporation 
of 97 corporations made provision for shareholder meetings outside of Alberta. 

5. Vacant Auditor 

The ABCA provides that an auditor is to be appointed by the shareholders of a 
corporation. '-'2 An auditor ceases to hold office when he or she dies or resigns or is 
removed by resolution of the shareholders. DJ The directors are empowered to fill the 
vacancy unless the articles require the office of auditor to be filled only by vote of the 
shareholders. ,:ii The survey of corporations indicates that none of the corporations have 
articles which require a shareholder vote to fill a vacancy. 
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IV. CONCLUSION 

Incorporators of publicly traded Alberta corpon1tions have a limited set of opportunities 
to contract around the rules of corporate governance by modifying the articles of 
incorporation. This study finds that most of these opportunities are never utilized. Only 
six classes of modifications were found to be used to any significant extent. The total 
incidence of use among all corporations in the survey was as follows: 

Interim directors (58%) 
(20%) 
(19%) 
(18%) 
(11%) 
(7%) 

Lien on shares 
Entrenchment of bylaws 
Shareholder meetings out~ide Alberta 
Extended director terms 
Increased special resolution 

Modifications that increase special resolution thresholds can be of great importance. 
The study finds that the special resolution threshold was increased only when its inclusion 
was necessary to achieve continuance under the ABCA. A provision normally contained 
in the bylaws can be entrenched by setting it out in the articles. A special resolution (2/3 
majority) is thereafter needed to alter the rule. The study reveals that the provision is used 
solely to entrench the power of directors to borrow or delegate authority, provisions that 
shareholders of publicly traded corporations would be unlikely to vary. 

Many of the default rules permit the use of modifications that restrict the powers of 
directors•~~ or that give minority shareholders or other constituencies a voice. •Mt These 
types of provisions are virtually never included in corporate constitutions. Of the six 
modifications that are frequently adopted, four are used to expand the power of 
directors. m 
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This includes business restrictions, share purchase restrictionll, restrictions on location of meetings 
of directors, pre-emptive rights, and shareholder voting to till vacancies for directors and auditors. 
Increased special resolution requirements should also be included because these make it more difficult 
for directors to effect fundamental changes. 
This includes cumulative voting schemes and special constituency directors. 
The following powers are obtained by directors: ( I ) the power to appoint interim directors~ (2) the 
power to hold shareholder meetings outside Albenu; (3) the power to create extended terms for 
directors: (4) the power to borrow unless deprived of this power by special resolution. 


