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THE LIMITSOF DERIVATIVE ACTIONS:
THE APPLICATION OF LIMITATION PERIODS
TO DERIVATIVE ACTIONS
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Limitation periods are an integral and significant
aspect of the litigation process in Canada. Although
the application of limitation periods may often seem
harsh, they are generally considered to be beneficial
by bringing stability to society and by providing an
incentive to plaintiffs not to “ sleep on their rights.”
However, in corporate derivative actions (actions
brought by a shareholder against directorsor officers
of the corporation on the corporation’s behalf), the
application of a limitation period presents certain
issues that could result in such goals not being
advanced. Specifically, two mainissuesarise, namely;
who is the claimant for the purposes of limitation
periods, and how do limitation periods apply to leave
applications? The authors propose that the Canadian
judiciary should adopt the adverse domination
doctrine, applying themajority test, and explicitly hold
that the filing of the leave application is sufficient to
bringthederivativeactionwithinthelimitation period.
This approach would be consistent with the separate
corporate existence principle and the purposes
underlying limitation periods, as well as providing
certainty and predictability to the adjudication of
derivative action claims.

Lesdélaisde prescription sont un aspect intégral et
important du réglement delitigesau Canada. Bien que
I application desdél ai sdeprescription sembl e souvent
sévere, on estime généralement qu’ils sont bénéfiques
pour apporter une stabilité ala société et éviter quele
plaignant ne«dormesur sesdroits». Cependant, dans
le monde des actions dérivées des entreprises (actions
lancées par un actionnaire contre les administrateurs
ou les dirigeants d’'une entreprise au nom de cette
entreprise), I’application de ce délai de prescription
souléeve quelques questions qui risguent de
compromettre les progres vers|’ atteinte des objectifs.
Deux questions surgissent tout particuliérement,
notamment qui est le plaignant pour les besoins des
délais de prescription et de quelle maniére ces délais
s'appliquent-ils aux demandes d'autorisations?Les
auteurs suggerent que les tribunaux canadiens
adoptent la doctrine appel ée adverse domination, en
appliquant I’ épreuve de la majorité et en insistant sur
le fait qu'il suffit de déposer la requéte pour que
I'action dérivée soit considérée dans le délai de
prescription. Cette démarche serait conforme au
principe d’ une entité constituée en société en tant que
personne morale indépendante, a la raison d' étre des
délais de prescription et assurerait une certitude et
prévisibilité quant a I'adjudication des demandes
d’ actions dérivées.
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|. INTRODUCTION

Limitation periods have long been an integral and significant aspect of the litigation
process in Canada, which is due in large part to the ability of limitation periods to single-
handedly preclude actions from being pursued successfully against an otherwise liable
defendant. Although this result can often seem harsh, limitation periods are generaly
considered to be beneficial by bringing stability to society and providing an incentive to
plaintiffs not to “sleep on their rights.”* The operation of limitation periods, however, must
be questioned in those instances where these goal's are not advanced.

One instance where such a concern arises is the application of limitation periods to
corporate derivative actions. In its simplest terms, a derivative action is an action that is
brought in acorporation’s name, with leave of the court, yet is commenced by a sharehol der
or creditor (usualy referred to as complainant in the business corporation legislation) on
behalf of that corporation. A derivative action arises when a corporation has suffered injury
at the hands of its directors and officers or others, but the directors and officers refuse to
cause the corporation to commence the appropriate legal action, which in most caseswould
be against themselves.

Aswill bediscussedin greater detail bel ow, two mainissuesarisewhen limitation periods
are applied to derivative actions. The first relates to when the corporation discovers the
elements of the action and whether it is the knowledge of the directors and officers or the
knowledge of the complainant that isrelevant. The second i ssue rel ates to the application of
the limitation period to the two-stage process; the first stage being the leave application and
the second stage usually being the filing of the statement of claim.

In respect of thefirst issue, it appears that Canadian courts have cal culated the limitation
period based on when the complainant discovered the elements of the action, without a
discussion of whoseknowledgeisrelevant under thelegisation. Further, if thecomplainant’s
knowledge is found to be relevant to the corporation’s discovery of the elements of the
action, then the same claim can result in two different limitation periods applying depending
on whether the corporation or the complainant brings the action. This finding is not only

1 Novak v Bond, [1999] 1 SCR 808 at para8 [Novak], citing Peixeiro v Haberman, [1997] 3 SCR 549 at
para 34.
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inconsistent with the separate corporate existence principle,? but isal so inconsi stent with the
interpretation of applicable legislation and the fact that limitation periods are substantive as
opposed to procedural.

Asit doesnot appear that Canadian juri sprudence hasthoroughly addressed thisissue, the
American jurisprudence, which is generally consistent with the law in Canadain respect to
derivative actions and limitation periods, should be given prominence in articulating the
appropriate Canadian approach. Specifically, Canadian courts should adopt themajority test
of the" adverse domination doctrine” in cal cul ating thelimitation periodsfor derivate actions.
Under this approach, it is the knowledge of the corporation that is relevant for determining
limitation periods and, the limitation period would not begin to run in respect to the
corporation’ s claim against the wrongdoers so long asthe magjority of the board iscomprised
of wrongdoers or the board is otherwise subject to the control of those wrongdoers. This
doctrineisconsistent with theidentification theory and general agency principles, which hold
that a corporation is not imputed with the knowledge of the directors' and officers' own
wrongdoing. Rather, it is not until amajority of the board is comprised of non-wrongdoers
that the corporationisin ameaningful position to protectitsinterestsand it isat thistimethat
the corporation isimputed the knowledge of such wrongdoing. Accordingly, itisat thistime
that the limitation period should begin to run.

In respect to the second issue, areview of the caselaw suggeststhat Canadian courts have
not taken a consistent approach as to what conduct is required to bring the claim within the
limitation period. Specifically, Canadian courts have been inconsistent in respect of whether
it isthe date of filing the leave application or the date of filing the statement of claim that is
relevant to satisfying a limitation period. This inconsistent approach is particularly
problematic since the two dates are often far enough apart that significantly different results
can arise in respect to an argument that a claim is time-barred depending on which date is
applied to the analysis. In order to avoid any potential injustices, the filing of the leave
application should be considered sufficient in order to ensure that the derivative action isnot
time-barred.

This article is broken into two parts. In the first part, the theoretical concerns with the
application of limitation periods to derivative actions are explained. This part includes a
summary of the applicable provisions of the Alberta corporate and limitation legislation and
the policy and purpose underlying these provisions.® The Canadian experience in applying
limitation periods to derivative actionsis also reviewed. A suggested interpretation of the
applicable provisionsillustrates that it is the corporation’ s knowledge which is relevant for
discoverability purposes. This part also contains asummary of the American jurisprudence
in tolling the limitation periods, including the development and application of the adverse

2 Salomon v Salomon & Co, [1897] AC 22 at 30 (HL (Eng)) where Lord Halsbury stated:
But short of ... proof [of non-compliancewith the statute authorizing the creation of the company]
it seems to me impossible to dispute that once [a] company is legally incorporated it must be
treated likeany other independent personwithitsrightsand liabilitiesappropriatetoitself, and that
the motives of those who took part in the promotion of the company are absolutely irrelevant in
discussing what those rights and liabilities are.

8 The Alberta provisions are used as an example of the existing Canadian principles asthe legisationis

similar across the country.
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domination doctrine. The section concludes with a discussion of which American approach
is most consistent with existing Canadian corporate and limitation principles.

The second part summarizes the practical complications that arise when applying a
limitation period to a two-stage process such as a derivative action. Two principles are
developed which support suspending or extending the limitation period while the leave
application is being considered.

Il. THEORETICAL CONCERNSWITH LIMITATION PERIODS
AND DERIVATIVE ACTIONS

A. APPLICABLE LEGISLATION

1 CORPORATE LEGISLATION — ROLE OF THE COMPLAINANT AND
CORPORATION IN A DERIVATIVE ACTION

At common law, the case Foss v Harbottle* stands for the proposition that for awrong
done to the corporation, only the corporation can sue.® Thisis anatural consequence of the
separate corporate existence principle. This principle has been adopted widely by Canadian
courts and continues to serve as a basisto strike actions commenced by a shareholder in his
or her personal capacity where the wrong was in fact done to the corporation.® Three
concerns motivated this rule: (1) judicia reluctance to get involved with disputes over
business palicy; (2) a belief that disputes among members of a corporation should be
resolved by the members themselves according to the applicable legidation and corporate
articles; and (3) afear of amultiplicity of proceedings.’

Over time, equity provided limited exceptions to the rule in Foss, including where the
wrong doneto the corporation was perpetrated by those who control it. AsLord Denning MR
stated in Wallersteiner v Moir (No 2):®

Theruleiseasy enough to apply when the company isdefrauded by outsiders. The company itself istheonly
person who can sue.... But supposeit is defrauded by insiders who control its affairs — by directors who
hold amajority of shares— who then can suefor damages? Thosedirectorsare ... thewrongdoers. If aboard
meeting is held, they will not authorise ... proceedings to be taken by the company against themselves....
Y et the company isthe ... one person who is damnified. It is the one person who should sue. In one way or
another some means must be found for the company to sue. Otherwise the law would fail in its purpose.
Injustice would be done without redress.®

These exceptions provided by equity, however, imposed onerous obligations on the
shareholders and the right to bring aderivative action could be lost if the acts complained of

(1843), 67 ER 189 (Ch) [Foss].

Ibid at 202-203.

See Hercules Managements Ltd v Ernst & Young, [1997] 2 SCR 165 at paras 58-62.

See generally Kevin P McGuinness, Canadian Business Corporations Law, 2d ed (Markham, Ont:
LexisNexis Canada, 2007) at §13.199.

8 [1975] 1 QB 373 (CA).

° Ibid at 390.

~ o a &
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were ratified. Eventually, the legislatures responded and enacted a flexible procedure and
expanded the basis on which a derivative action could be launched. As contemplated in
section 240 of the Business Cor por ations Act (Alberta),*° acomplainant will begranted leave
to “bring an action in the name and on behalf of a corporation” where (1) “the complainant
has given notice to the directors of the corporation,” (2) “the complainant is acting in good
faith,” and (3) “it appears to be in the interests of the corporation ... that the action be
brought, prosecuted, defended or discontinued.”**

In Richardson Greenshields of Canada Ltd v Kalmacoff,* the Ontario Court of Appeal
held that derivative actions serve two purposes. First, they ensure that shareholders have a
right to recover property or enforce rights for the corporation if the directors refuse to.
Second, they help ensure adegree of accountability over directors who have breached their
duties to the corporation.™

In granting leave to bring a derivative action, acourt must balance two competing policy
objectives— “maintaining theintegrity of the corporate governance process’ and “avoiding
undue interference with corporate management that is being conducted in good faith.”**

Onceleaveisgranted, areview of the evolution of the derivative action showsthat while
the complainant may bethe defacto plaintiff, the corporationisthedejure plaintiff. Thefact
that a court has power under the ABCA to direct payment to a person other than the
corporation does not change the parties’ roles.’®

In the United States, it has been said that the complainant sues as a trustee to redress
corporateinjuries.’® I nthesesituations, the corporationswhich suffered theinjuriesarejoined
as the defendants, rather than the plaintiffs.'” In England, at common law, a shareholder
brought an action in the shareholder’ s name on behalf of himself and all other shareholders
against the wrongdoing directors and the company.*® The sharehol der brought thisaction “in
a representative capacity seeking redress for the company.”*® This was abolished with
amendments which permitted a shareholder to bring the action in the name of the company
itself.0

10 RSA 2000, c B-9 [ABCA].

1 Ibid, s 240. In Alberta, leave to commence a derivative action can also be granted in an oppression
remedy case at s 242(3)(q).

12 (1995), 22 OR (3d) 577 (CA).

3 Ibid at 584.

1 McGuinness, supra note 7 at §§13.207-13.208.

1 Whilethisarticlefocuses on thederivative action, areview of the oppression remedy cases suggeststhat
aderivativeactionisnot required to obtain derivative damages. Seee.g. Sparling c Javelin Inter national
Ltd, [1986] RJQ 1073 (SC); Malata Group (HK) Ltd v Jung, 2008 ONCA 111.

16 Discovery Enterprises Inc v Ebco Industries Ltd, [1999] 4 WWR 561 (BCCA) at para 5 [Discovery].

v Ibid.

18 Ibid at para6.

1 Discovery Enterprises Inc v Ebco Industries Ltd, 2001 BCSC 235, 86 BCLR (3d) 120 at para 46
[Discovery I1].

2 Discovery, supra note 16 at para 6.
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As noted in Discovery, the authors of the Dickerson Report of 1971 had recommended
that Canadafollow the English model; however, the authorsdid not go further to provide any
discussion as “to the workings of the derivative action in practice or the role’ of the
corporationthat isbeing represented by asharehol der “ but still being managed by thealleged
wrongdoers.”# In First Edmonton Place Ltd v 315888 Alberta Ltd,? Justice McDonald
quoted the following excerpt from the Dickerson Report which provides some guidance on
the role of the complainant:

481. Subsection (1) of s. 19.02 confers upon a complainant the right to apply to acourt for consent to bring
or intervene in aderivative action in the name and on behalf of the corporation or one of its subsidiaries to
enforce aright of the corporation. This provision islargely self-explanatory, but two points merit special
emphasis. First, it is most important to keep in mind that this provision relates only to the enforcement of
rightsof thecorporation. It isnot available asaremedy to enforcerightsof anindividual shareholder or even
agroup of shareholders, although a group of shareholders may bring, in representative form, a derivative
action in the name of the corporation if they can characterize the issue as the enforcement of aright of the
corporation. Typical examples of cases where a derivative action may be invoked are actions against
directors or officers for abreach of duty under s. 9.19 alleging self-dealing or negligence, an action for an
injunction to preclude a threatened injury to a corporation, or an action to restrain an act outside the scope
of the authority of the corporation, its directors or offi cers

It is unclear from this statement whether the Dickerson Report authors were referring to
a“representative” action asan action where one shareholder representstheinterests of other
similarly situated sharehol ders, or whether “representative” action in thiscontext meant that
the shareholder was acting in a capacity akin to a litigation representative® for the
corporation. Thelatter isthepreferredinterpretation and it isconsi stent with Professor Bruce
WEelling's commentary in his textbook Corporate Law in Canada: The Governing
Principles,® where he explains the capacity in which the complainant pursues the action:

A close analogueistheright of action given to aguardian ad litemto protect theinterests of achild in need
of protection.... So the shareholder isgiven ... [the] right of action, representing the corporation, to offset
theordinary principleswhichwouldlikely resultinthecorporation’ sseemingto giveupitsclaimvoluntarily.

... the complainant’ s action consists only of the statutory right to invoke ajudge’ sdiscretion. A favourable
ruling gives the complainant carriage of a different action — a corporate action —in which the complainant
will act as arepresentative on behaf of the corporation.26

2 Ibid at para7, citing Robert WV Dickerson, John L Howard & Leon Getz, Proposalsfor a New Business
Corporations Law for Canada, vol 1 (Ottawa: Information Canada, 1971) [Dickerson Report].

z (1988), 60 AltaLR (2d) 122 (QB).

= Dickerson, Howard & Getz, supra note 21 at para481, cited inibid at 135.

2 This person is sometimes referred to asa“ next friend” or “litigation guardian” or “guardian ad litem”
and is the person who undertakes the conduct of the suit on behalf of another party, usually a minor or
someone suffering from a mental incapacity. Depending on the jurisdiction, this person may also be
liable for cost awards. See e.g. Alberta Rules of Court, Alta Reg 124/2010, r 10.47.

= Bruce Welling, Corporate Law in Canada: The Governing Principles, 3d ed (London, Ont: Scribblers
Publishing, 2006).

% Ibid at 516-17 [footnotes omitted, emphasisin original].
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In fact, Professor Welling suggests that using the term “derivative action” isamisnomer
since thetermis based on the development of different common law principlesin the US.#
Professor Welling suggests that the proper term to refer to the right of a complainant to
redressacorporatewrong under Canadian statutesis* statutory representative action,” asthe
right is governed by extraordinary statutory rules.®

Further, by analogy to traditional representative actions (situationsinvolving minors and
incapacitated persons), most Canadian courts consider that the cause of action belongsto the
minor or incapacitated person rather than the litigation representative.”® As such, the
litigation representative’s conduct is rarely considered relevant to the adjudication of the
minor or disabled person’s claim.*

The overwhel ming authority suggeststhat the derivative action belongsto the corporation
and asaresult, all the substantive rules applicable to the action should be analyzed from the
position of the corporation. In the same way that the elements of the causes of action and
defences are determined with respect to the plaintiff and defendant, so too should the
limitation period be calculated with respect to the plaintiff and defendant. Thisis consistent
with the separate corporate existence principleand thefact that the directorsand officerswho
engaged in the wrongdoing have breached the duties that they owed to the corporation but
not necessarily to the complainant.

It appears, however, that the British Columbia Court of Appeal has not characterized the
derivative action as being representative. For example, in Discovery the British Columbia
Court of Appea held that the complainant was really the plaintiff and as a result, the
complainant did not owe any fiduciary dutiesto the corporation in conducting the derivative
action.® This is not the result you would expect if the complainant was acting in a
representative capacity. In Discovery, Discovery Enterprisesinc (Discovery) wasaminority
shareholder of Ebco Industries Ltd (Ebco) and was seeking leave to commence an action
against two directors of Ebco, in the name of and on behalf of Ebco. In considering therole
of Discovery in this action, the British Columbia Court of Appeal provided this guidance:

z Ibid at 526.

= Ibid at 527.

» Re Brick and Manitoba Public Insurance Corp (1983), 144 DLR (3d) 764 (MBCA) at 765 [Brick];
Lucas v Coupal (1930), [1931] 1 DLR 391 (Ont SC) at 391.

%0 Seee.g. Brick, ibid; Brosseau v Children’ sAid Society of the District of Sudbury, Inc (1986), 7 CPC (2d)
312 (Ont SC). But see Millard v Millard (1983) 65 AR 355 (CA) [Millard] where the Alberta Court of
Appeal held (at para 6) that minors are bound by the Alberta Rules of Court, supra note 24, and assuch,
the next friend's failure to address the Notice to Admit facts resulted in the minor’s claim being
dismissed based on thelanguage of the Limitation of Actions Act, RSA 1970, ¢ 209. In Jespersenv Small
(1988), 84 AR 270 (QB), Justice McFadyen did not outright dismiss the minor’s claim for his next
friend’ slack of diligencein pursuing the action. Justice M cFadyen ordered that the Public Trustee could
pursue the action on behalf of the minor if it took actionwithin 60 days of service of the order. It appears
that the serious nature of the minor’ sinjury may have prompted Justice M cFadyen to takeamorelenient
approach than the Alberta Court of Appeal in Millard sinceit was suggested that the minor had suffered
abrain injury and as aresult of his disability, might not have capacity to pursue the action when he
obtained the age of mgjority.

s Discovery, supra note 16.
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The fact that the company’ s nameis used as plaintiff, presumably to ensure that it receives any damages or
other sums ultimately awarded to it, should not obscure the substance of the litigation, which is a contest
between the Class D and magjority shareholders. Since Discovery has conduct of the action, it will be
instructing its counsel as plaintiff’s counsel — they will not take instructions from Ebco, and Ebco should
not seek advice from them.*

This holding is consistent with Justice Maczko's statement in Ginther v Rainbow
Management Ltd,® where he stated that in the context of derivative actions “a dispute
between shareholders and the Companies are merely vehicles though which the parties are
carrying out their dispute.”*

Two decisions have addressed theimplications of the British ColumbiaCourt of Appeal’s
decisionin Discovery. In Northwest Sports Enter prisesLtd v Griffiths,* Justice Smith stated
that the holding had to be taken in context.* The issue on appeal in Discovery was whether
leave should have been granted; the British Columbia Court of Appeal was not concerned
with the carriage of the derivative action itself.* To clarify the roles of the parties to a
derivative action and how rights should be analyzed, Justice Smith stated:

The cause of action alleged in the derivative action is one between the company astheinjured party and the
defaulting directors as the wrongdoers. It is this action that engages equitable principles and if the conduct
or the state of mind of the plaintiff is relevant to the material facts comprising the cause of action or to the
relief claimed, it is the conduct or state of mind of the company that is in issue, not that of the minority
shareholder %

Inthe second decision, afollow-up to Discovery, Justice Pitfield wasfaced with anumber
of issuesconcerning who could be examined for discovery asaresult of the British Columbia
Court of Appeal’s characterization of Discovery as the plaintiff. Relying on Northwest
Foorts, Justice Pitfield concluded that while Discovery was the de facto plaintiff, it was not
the de jure plaintiff.® Since Ebco was the de jure plaintiff, the discovery rules should be
approached as if Ebco was the plaintiff.

In summary, aderivative action isastatutory procedure that was created to overcome the
strict rules at common law which stated that only a corporation could sue for harm done to
it. A review of commentary and cases suggeststhat the cause of action advanced through the
derivative action belongsto the corporation and the complainant fulfillstherole of litigation
representative. As such, all substantive rules should be analyzed from the position of the
corporation.

2 Ibid at para 9 [emphasis omitted].

® 1990 CarswelBC 954 (WL Can) (SC).

i Ibid at para 3.

s [1999] BCJno 637 (QL) (SC) [Northwest Sports].
% Ibid at para9.

s Ibid.

3 Ibid at para 11 [emphasis added].

% Discovery |1, supra note 19 at paras 52-55.
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2. LIMITATIONS LEGISLATION — RULES AND DISCOVERABILITY

A plaintiff must bring its claim within the limitation period or the claim will be dismissed
for being time-barred. Originally, limitation periods were based on three rationales: (1) at a
certain point “a potential defendant should be securein his[or her] reasonable expectation
that he [or she] will not be held to account for ancient obligations”;* (2) claims based on
stale evidence should be foreclosed; and (3) plaintiffs should “bring suit in a timely
fashion.”*

Traditionally, limitations statutes were oriented towards the interests of potential
defendants.“” Over time, however, thetrend hasbeen to ensure* limitation statutesareframed
in amanner that addresses more consistently the plaintiff’s interests [and] not just those of
the defendant.”** As aresult of this modernization, limitation statues now possessthisfourth
purpose: to permit a court to “account for the plaintiff’s own circumstances, as assessed
through a subjective/objective lens, when assessing whether aclaim should be barred by the
passage of time.”*

While limitation statutes usually require the plaintiff to bring a claim within a specific
time period, they also provide a number of exceptions which either suspend or extend the
calculation of the time period. For example, al provinces include a provision which states
that a limitation period will not run against a plaintiff if he or she is a minor or mentaly
incapacitated.” Additionally, the Alberta Limitations Act includes a continuing course of
conduct provision which states that “a claim, or any number of claims ... resulting from a
continuing course of conduct or aseriesof related actsor omissions, ariseswhen the conduct
terminates or the last act or omission occurs.”* Further, most jurisdictions include a
fraudulent concealment provision which suspendsthe limitation period for the time that the
defendant fraudulently conceal sthewrongdoing.*’ Each province al so containssomeversion
of a discoverability principle and an ultimate time period in which to bring a claim. The
specifictime period, the exceptionswhich suspend or extend the cal cul ation, and the ultimate
limitation period reflect the delicate balance between the four purposes or rationales
underlying limitation periods.

Section 3(1) of the Limitations Act includes Alberta' s discoverability rule as well asits
ultimate limitation period. The discoverability rule is the principle the complainant and

a0 M(K) v M(H), [1992] 3 SCR 6 at 29.

4 Ibid at 30.

e Novak, supra note 1 at para 64.

e Ibid at para 65.

Ibid at para67.

* See Limitation Acts, 2002, SO 2002, ¢ 24, Sch B, s7 [ON Limitations Act]; Limitation of Actions Act,
RSNS 1989, ¢ 258, ss4-5 [NS Limitation Act]; The Limitation of Actions Act, CCSM, ¢ L150,s7 [MB
Limitation Act]; The LimitationsAct, SS2004, cL-16.1, s8[SK LimitationsAct]; Limitation Act, RSBC
1996, ¢ 266, s 7; Limitations Act, RSA 2000, ¢ L-12, ss5-5.1. Unless otherwise indicated, references
to the Limitations Act refer to the Alberta Limitations Act.

o Ibid, s3(3)(a).

a SeeNSLimitation Act, supranote45, s29; SK Limitations Act, supra note 45, s 17; MB Limitation Act,
supra note 45, ss 4-5.

S
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corporation are most likely to rely on when faced with a limitation issue in a derivative
action. Section 3(1) is summarized below:

3(1) Subject to section 11, if a claimant does not seek aremedial order within

(@ 2 yearsafter the date on which the claimant first knew, or in the circumstances ought to have
known,

(i) that theinjury for which the claimant seeks aremedial order had occurred,
(i) that the injury was attributable to conduct of the defendant, and
(iii) ... assuming liability on the part of the defendant, warrants bringing a proceeding,
or
(b) 10 years after the claim arose,

whichever period expiresfirst, the defendant, on pleading this Act asadefence, isentitled to immunity from
liability in respect of the claim.*®

The term “claimant” is defined as the “person who seeks a remedial order.”*® The term
“claim” is defined as the “matter giving rise to acivil proceeding.”* In Suffco v Suffco™
Justice Conrad adopted the Alberta Law Reform Ingtitute definition of “claim” asreferring
to the facts or circumstances giving rise to the alleged right to a remedy.*

Judicia interpretation of this provision also reflects the court's movement towards
balancing the four purposes or rationales in that it balances the defendant’ s repose against
the plaintiff’s unique circumstances. For example, when determining whether a claimant
“ought to have known” something, the claimant is required to exercise reasonable diligence
to acquire the necessary knowledge. “Although mere suspicion [will] not suffice, the
discoverability principle does not require perfect knowledge or certainty.”s®

B. INTERPRETATION OF THE RELEVANT LEGISLATION
AND THE CANADIAN EXPERIENCE

For the purposes of derivative actions, the first main issue that arises when applying the
Limitations Act isidentifying the claimant. Under the ABCA, as discussed above, two parties
are involved in pursuing the action — the complainant (the de facto plaintiff, usualy a
shareholder or creditor) and the corporation (the de jure plaintiff). The calculation of the

Limitations Act, supra note 45, s 3(1).

49 Ibid, s 1(b).

%0 Ibid, s1(a).

5t 2006 ABCA 317, 397 AR 111 [Stuffco].

52 Ibid at paras 25-27.

s Borchers v Kulak, 2009 ABQB 457, 479 AR 136 at para 38.
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limitation period could be very different depending on whether the claimant is the
complainant or the corporation itself.

If the claimant for the purposes of the Limitations Act is the corporation, then the
limitation period would begin to run from when the corporation first knew, or ought to have
known, of the wrongdoing attributabl e to the defendants. Thisraisesafurther issue asto the
corporation’ s knowledge. Generally, a corporation can only acquire its knowledge from its
directors or officers.> However, aswill be discussed in more detail below, there are certain
situations where the knowledge of adirector or officer will not be attributed or imputed to
the corporation.

If the claimant for the purposes of the Limitations Act is the complainant, the limitation
period would begin to run from when the complainant first knew, or ought to have known,
of the wrongdoing or breach attributable to the defendants. This approach eliminates the
additional issues that arise governing the corporation’s knowledge of the director’s or
officer’s breach of duty or wrongful conduct. As such, a different limitation period could
apply if it is the knowledge of the complainant that is relevant as opposed to that of the
corporation. As limitation periods are considered a substantive area of law, as opposed to
procedural ,*® consi dering the complainant to be the claimant isinconsistent with treating the
action as bel onging to the corporation. Nonetheless, it appearsthat the Canadian courtshave
adopted this latter approach. That is, they have used the knowledge of the complainant for
the purposes of determining the limitation period. For instance, in McAteer v Devoncroft
Developments Ltd,* Justice Rooke held:

DDL [the corporation] can only bring action through its officers, directors and shareholders. McAteer and
Billescertainly are not going to bring action, through DDL, against themselves: Park v. Sunrich Processors
Ltd., at para. 26, which citesDrovev. Mansvelt, ... [1998] B.C.J. No. 497 (S.C.), for the proposition that “to
expect a director to sanction an action against himself is unrealistic’. That only leaves Mason [the
shareholder] to do so, and the evidence that | accept is that she had no knowledge of the Loans, nor could
she reasonably have had such knowledge, until after the meeting with Sali on October 9, 1992 (see paras.
18 and 26 of the Statement of Claim in the Mason Action).

Following the Sali meeting Mason would have been in possession of all of the material facts. Accordingly,
the limitation period would have begun to run on or shortly after October 9th, 1992, expiring on or shortly
after October 9, 1998. Thus, as Mason would have had, or been able to discover, the knowledge of the
Officer’ sCertificatesand the $200,000 L oan from DDL on or before November 23, 1992, and the Derivative
Action was deemed to have been commenced as of November 24, 1998, | find that these claims are outside
the limitation date and, as such, are dismissed.>’

4 See HL Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd, [1957] 1 QB 159 at 172, where Lord
Denning comparesacorporation to the human body and draws anal ogi es between the different functions
performed by the body and the different roles performed by directorsand other employees. Thispassage
isfrequently cited as a basis for the identification doctrine which will be discussed in greater detail in
Part 11.D.

5 See Tolofson v Jensen, [1994] 3 SCR 1022.

56 2001 ABQB 917, 307 AR 1 [McAteer].

5 Ibid at paras 724-25 [emphasis added].
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This holding does not acknowledge the separate corporate existence principle. Even
though PamelaMason filed the statement of claim seeking aremedial order, theright to such
remedial order belonged to Devoncroft Developments Ltd (DDL). Given the guidance in
Northwest Soorts, thelimitation period should have been cal cul ated from the datewhen DDL
discovered al the elements of the action. However, in fairnessto the Court in McAteer, the
derivative action was not really argued,® and as such, it is understandabl e that the Court did
not address specifically who was the claimant for the purposes of the Limitations Act.

Carr v Cheng®™ is another example where the trial judge cal culated the limitation period
for the purposes of a derivative action from the point when the complainant knew of all the
elements of the action. Again, since the decision focused on the oppression remedy, it does
not appear that Justice Rice was presented with an argument that the calculation of the
limitation period should have been made with respect to when the corporation discovered all
the elements of the action.

Park v Sunrich Processors Ltd® is a further example. In this case, the wrongdoing was
committed in 1989 and, under the six-year limitation period, the action was time-barred in
1995. The complainant did not become aware of thewrongdoing until 1991. The petitionwas
filedin 1997. The complainant argued that under the discoverability principle, thelimitation
period was postponed until he became aware of the wrongdoing. Justice Holmes granted the
complainant leave to commence a derivative action.

The calculation of the limitation period in these cases may be explained by the fact that
many derivative actions are also tried at the same time as oppression actions and there
appears to be confusion in the case law as to whether certain claims must be addressed by
way of derivative action or by way of oppression remedy. Thisismainly dueto thewording
of the applicable legislation which suggests that derivative relief can be recovered in an
oppression action, and shareholders can recover persona damagesin aderivative action. In
many situations, the same wrongdoing will often result in harm to both the corporation and
the complainant. It must be remembered, however, that the two actions are distinct and
reflect the rights of different plaintiffs.

In summary, the Canadian jurisprudence suggeststhat the limitation period for derivative
actions is calculated from the time that the complainant, rather than the corporation, knew
all the elements of the action.

% Atpara712, Justice Rooke stated:
| must say at the outset that the Derivative Action, prosecuted by Mason on behalf of DDL, was
not prosecuted very actively in the evidence or argument. | believe this is so because it was
realized that no useful benefit would be obtained by DDL and Mason's recovery could be as
easily, or more easily, accomplished under the oppression remedy. | agree with thisrationale and
that result has turned out to be the case. Accordingly, | will be quite brief in my findings and
reasonsin this section.

% 2007 BCSC 1693, [2008] 6 WWR 348 [Carr].

& [1999] BCJIno 807 (QL) (SC).
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C. AMERICAN AUTHORITIES— THE DEVELOPMENT AND
APPLICATION OF THE ADVERSE DOMINATION DOCTRINE

1 HISTORICAL DEVELOPMENT OF TOLLING PRINCIPLES

The American jurisprudence on limitation periods has followed a similar path as the
Canadian jurisprudence and is based on similar underlying rationales.®* The courts were
originally faced with specific time periods in which plaintiffs had to bring their claims.®?
Over time, finding that these specific limitation periods provided unfair results, the US courts
relied on the equitabl e principle of laches and devel oped anumber of principlesto “toll” the
running of the limitation statutes.®® Such tolling principlesincluded fraudul ent conceal ment
and the discovery rule,% which are similar in principle to their Canadian counterparts.

However, unlike in Canada, the US courts specifically developed two tolling principles
to addresslimitation periods asthey applied to acorporation’sclaim. Thefirst principle was
developed by the Court of Chancery of Delaware in Kahn v Seaboard Corp® and applies
specifically to derivative actions. In Kahn, a derivative action was brought on behalf of
Seaboard Corporation against the controlling shareholder and three of the corporation’s
directors. It was aleged that the individual defendants caused the corporation to engage in
numeroustransactionswith arelated entity to the corporation’ sdetriment. Thesetransactions
were entered into in 1986 and the action was commenced in 1990. The applicable limitation
period was three years. The issue the Court of Chancery of Delaware had to address was
whether the statute of limitations could be tolled to bring the derivative action within the
limitation period.

The Court of Chancery of Delaware noted that the relationship of trust and reliance
between shareholder and management is such that the statute of limitations should not be
applied “woodenly or automatically to alleged self-interested viol ations of trust.”  The Court
held that the statute of limitations may be tolled in instances that extend beyond fraudul ent
concealment and specifically noted that “the statute of limitations applies, but is tolled in
derivativeactionscharging actionabl e self-dealing, until the sharehol der sknew or had reason
to know of the facts constituting the alleged wrong.”® This principle is consistent with the
Canadian approach where it is the knowledge of the complainant that is given prominence
inthelimitation period cal cul ation. Thisapproach rai sesthe samedifficultiesasthe Canadian
approach, in that the calculation of the limitation period may be different even though the
limitation period isasubstantiverule of law and itscal culation should bethe sameregardless
of who in fact brings the action.

& Michael E Baughman, “ Defining the Boundaries of the Adverse Domination Doctrine: |s There Any
Repose for Corporate Directors?’ (1995) 143:4 U Pa L Rev 1065 at 1069: “ Statutes of limitations
generally areperceived ashaving two purposes: a‘ substantive’ purposein granting reposeto defendants
and a‘procedural’ purpose in encouraging plaintiffs to bring suit in atimely manner.”

62 Ibid.

& Ibid at 1072.

64 Ibid at 1073-77.

& 625 A (2d) 269 (Del Ch 1993) [Kahn].

& Ibid at 275.

& Ibid at 276 [emphasis added)].
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Thesecond lineof authority deal swith the doctrine of adversedomination.®® Theprinciple
of adverse domination was summarized in Clark v Milam:®® “Adverse domination is an
equitable doctrine that tolls statutes of limitations for claims by corporations against its
officers, directors, lawyers, and accountants for so long as the corporation is controlled by
those acting against itsinterests.” ™

The adverse domination principle arose in response to the savings and loan crisis of the
1980s and 1990s.”* The Federal Deposit Insurance Corporation (FDIC) pursued claims
against directors and officers on behalf of failed banking institutions as a result of the
directors’ and officers improvident lending practices.”? Under the limitation rules that
existed at that time, amost al of these claims were statute-barred. In the pivota case of
FDIC v Bird,” the FDIC cited a handful of older cases that recognized a “domination and
control” tolling exception where the bank’s cause of action would not accrue “while the
culpable directors remain[ed] in control of the bank.”"

With the successin the savings and loan cases, the courts expanded the application of the
adverse domination doctrine to other corporate litigation situations, including bankruptcy
cases and shareholder derivative actions.” By the early 1990s, limitation periods were not
measured from the date of the director’ sor officer’ sbreach of duty but were rather measured
from the time that the corporation was in a meaningful position to police that misconduct.™

These early cases provided the following reasons which supported the adoption and
application of the adverse domination doctrine: as a practical matter, while the wrongdoers
control the corporation, the corporation is unlikely to sue them; such wrongdoers “have a
duty to disclose or police their own misconduct, which they [then] breach by failing to take
action against themselves’;”” and such wrongdoers are the only means for the corporation to
acquire notice of the corporation’s claims against them.™

A number of rationales have been advanced to support adopting the adverse domination
doctrine.” The first suggests that a corporation is under a decisional disability during the
period that the wrongdoers are in control of the corporation.®’ Just as the limitation period

&8 It appearsasthough numerousfederal courtsaswell asthestate courtsof Kansas, Pennsylvania, lllinois,
Kentucky, Maryland, West Virginia, and Massachusetts have adopted some form of the adverse
domination doctrine. States courtswhich have considered and declined to adopt the adverse domination
doctrine include Delaware, Arkansas, Georgia, and Virginia.

& 452 SE (2d) 714 (W Va Sup Ct App 1994) [Clark].

0 Ibid at 718.

n Matthew G Doré, “ Statutes of Limitation and Corporate Fiduciary Claims: A Search for Middle Ground
on the Rules/Standards Continuum” (1997) 63:3 Brook L Rev 695 at 706.

2 Ibid at 710.

73 516 F Supp 647 (DPR 1981).

“ Ibid at 651.

s Doré, supra note 71 at 713-14.

7 Ibid at 714-15.

i Ibid at 736-37.

8 Ibid.

" See Doré, ibid at 762 (it is said that these separate rationales are al rooted to varying degrees in
corporate fiduciary duty analysis).

& Ibid at 741-43.
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does not run against an individual while he or she is disabled, the same should be said of
corporations.

The second rationale relates to the power of the wrongdoers to conceal incriminating
evidence.®* Concealment inthisinstanceis not referring to fraudulent conceal ment; it relates
to the wrongdoers factual control over the information.®

Thethird rationaleisthe discovery rule, and suggeststhat so long aswrongdoers*“ remain
in control of acorporate entity, the corporation hasno ‘ notice' of [the] claimsthat implicate
them.”® As such, a corporation is “blamelessly ignorant” of the claims that implicate the
wrongdoers, at least while they control the corporation.® It is said that the adverse
domination doctrine “is akin to the discovery rule because [the] adverse domination
[doctring] is also based on the principle of ‘inherently unknowable harm. &

Under the USdiscovery rule, the courtsapply agency law to determinewhen acorporation
discoversor hasnotice of alitigation claim. The“imputed notice” rule statesthat aprincipal
is bound by the knowledge of its agents except in “ situations where the agent’ sinterests are
‘adverse’ to the principal.”® As such, the knowledge of amajority of directors of their own
wrongdoing is not imputed to the corporation, asthisinherent conflict of interest makesthe
directors adverse to the corporation with respect to the claim.®’

2. ISSUES AND APPLICATION OF THE ADVERSE DOMINATION DOCTRINE

Initialy, the only issuethat divided courtswasthe required level of domination. Oneline
of authority held that so long asthe majority of the board was comprised of wrongdoers, the
limitation period would be tolled.® Thisis referred to as the majority test or the “majority
disinterested director” test.?® A majority of jurisdictionsin the US apply the majority test.”
Thisversion of the adverse domination doctrine would require achange of control of aboard
of directors from a majority of wrongdoers to a majority of non-culpable directors before
notice of the claim would be imputed to the corporation.®

An alternate line of cases has held that adverse domination requires the wrongdoers to
have “full, complete and exclusive control” of the board of directors.”? Thisisreferred to as
the“ complete domination” test® or the* single disinterested director” test.** Under this|atter

8 Ibid at 748.

& Ibid at 749.

8 Ibid at 751.

8 Ibid at 752.

& Baughman, supra note 61 at 1093.
& Doré, supra note 71 at 752.

& Ibid at 752-53.

e Ibid at 711.

8 Ibid at 712.

% For asummary of the jurisdictions, see Wilson v Paine, 288 SW (3d) 284 (Ky Sup Ct 2009) [Wilson].
o Doré, supra note 71 at 753.

92 Ibid at 711.

o Ibid at 760.

o4 Ibid at 711.
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approach, the presence of asingle disinterested director on the board of directors would be
sufficient to start the limitation period since notice of claim to this disinterested director
would be imputed to the corporation.® However, the effectiveness of this approach is
guestionable in instances where this single disinterested director is unwilling to pursue an
otherwise valid claim against the other directors, or does not inform the sharehol ders about
the wrongdoing. In such a circumstance this disinterested director would also become
culpable for aiding or abetting the wrongdoing and as a result, the wrongdoers would
completely control the board of directors.

In Hecht v Resolution Trust Corp,* the Maryland Court of Appeal went so far asto state
that both versions of the adverse domination doctrine operated as rebuttable presumptions.
For example, under the majority test, until an independent majority takes control of the
board, the corporationisentitled to apresumption that it cannot discover its cause of action.®’
This presumption can be rebutted where the defendants show that there was someone who
had the knowledge, ability, and motivation to bring the claim during the period in which the
defendants controlled the corporation.®® The Maryland Court of Appeal felt that it is
appropriate that the wrongdoers bear the burden as “they have greater access to relevant
information.” %

Over time, different issues have arisen in the doctrine’ s application, which has resulted
injudicial restraint. Specifically, US courts are currently divided as to whether the adverse
domination doctrine appliesto toll claims based in negligence, or whether the directors and
officers must be guilty of “some sort of self-dealing or fraudulent conduct” before the
doctrine can be used to toll the limitation period.'®

For example, in FDIC v Dawson,'® the Court summarized its concern with giving the
adverse domination doctrine too broad a reach:

To [alow anegligence standard] would effectively eliminate the statute of limitationsin all casesinvolving
acorporation’s claims against its own directors.... [I]t could almost always be said that when one or two
directors actively injure the corporation, or profit at the corporation’s expense, the remaining directors are
at least negligent for failing to exercise“every precaution or investigation.” ... If adverse domination theory
is not to overthrow the statute of limitations completely in the corporate context, it must be limited to those
casesinwhich the cul pabledirectorshave been active participantsin wrongdoing or fraud, rather than simply
negl igent.102

o Ibid at 754; see Clark, supra note 69 (to permit the tolling in these situations, some US courts have

permitted the plaintiff to show that the disinterested director would not have been willing or ableto sue
in any event).

% 635 A (2d) 394 (Md Ct App 1994) [Hecht]. The presumption was also applied by the Supreme Court
of Kentucky in Wilson, supra note 90.

o Hecht, ibid at 406.

% Ibid.

o Ibid at 408.

10 Doré, supra note 71 at 716.

0L 4 F(3d) 1303 (5th Cir 1993).

02 |bid at 1312.
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The different rationales for the adverse domination doctrine may help reconcile the
converging opinions on these issues. For example, if acourt adoptsthe decisional disability
rationale, thenit will also likely adopt the magjority test and hold that the adverse domination
doctrine is applicable to all types of claims. This is because the corporation’s decision to
bring litigation typically restswith the majority of the board of directors, and under the“ duty
of loyalty principles, where directors act subject to a conflict of interest ... their decision
should not bind the corporation.”*® Thus, practically speaking, the “disability” exists until
an independent majority on the board of directorsis elected. Additionally, the type of claim
against the director should make no difference since “acorporationisno less ‘disabled’ by
[a] directors conflict of interest and power of control with respect to negligence claimsthan
it iswith respect to” fraud claims.’® Whether the claim isframed as negligence or fraud, the
directors may not wish to exposethe matter tolitigation. In principle, the adverse domination
doctrine should apply in al such situations.

3. PrRACTICAL CONCERNS OF APPLYING THE ADVERSE DOMINATION
DOCTRINE TO DERIVATIVE ACTIONS

Academic commentary also suggests that judicial restraint reflects the courts’ concern
with striking the appropriate balance between the specific limitation periods (referred to as
the rules approach) and the flexibility required to address a plaintiff’s unfortunate situation
(referred to as standards approach).’® Bright line rules provide better guidance to the
judiciary and result in resolution with fewer errors at a lower cost.® Bright line rules,
however, “will bar some claims where [the] plaintiff’sdelay in filing suit is reasonable and
[the] defendant isnot prejudiced.” **” The standardsapproach, in contrast, attemptsto provide
more equitable results.’®

As a practical matter, the adverse domination doctrine is fact intensive, and as such,
decisions relating to tolling the limitation period under adverse domination are rarely
determined before trial.’® Thus, it is inconsistent with the principles underlying limitation
periods in that the rule does not provide repose or bar litigation of stale claims in any
meaningful way.™°

The adverse domination doctrine may also permit the litigation of claimsthat fall outside
thetermsof corporate insurance policieswhich require that the claims be“based on conduct
that occurred within a defined time window.”*** This raises additional concerns for the
corporation and its board of directors.

103 Doré, supra note 71 at 760.
104 Ibid at 756.
105 Ibid at 763-64.

% lbid at 723.
07 Ibid at 724.
1% Ibid.

1 Seee.g. Doré, ibid at 765, where he suggests that the following information is relevant: the allegations
of wrongdoing; “the makeup of theboard of directorsanditsvariousmembers’ level of ‘ disinterest’ with
respecttothe ... allegations’ and “the ability of the‘interested’ board membersto exert control over the
corporation.”

1o Ibid at 764, 767.

M |bid at 768, n 276.
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The United States District Court for the District of Delawarein Re Marvel Entertainment
Group™? recognized another practical concern about the adverse domination doctrine. In
Marvel, the directors caused the corporation to enter into atax sharing agreement with the
majority shareholder. This agreement was disclosed to all shareholders and the public
through the annual reporting requirements. A number of yearslater when therewasachange
of control of theboard of directors, the shareholdersbrought aderivative action aleging that
theformer directors breached their dutiesto the corporation by entering into thistax sharing
agreement, as the mgjority shareholder benefited at the expense of the corporation.

In assessing the applicability of the adverse domination doctrine, the District Court of
Delaware focused on the ability of shareholdersto bring a derivative action on behalf of a
corporation. In fact, the Court noted that in Clark, the Court of Chancery of Delaware held
that the adverse domination doctrine does not apply once the shareholders learn about the
misconduct.™ Specifically, the District Court of Delaware noted that

when disclosures of the alleged harmful acts are made to shareholders, the corporate entity is no longer
without redress against thosewho control it because the sharehol dershave both the knowl edge and authority
to protect the corporation’srights, and that therefore, there is no reason to toll the statute of limi tations. 14

Indeed, the District Court of Delaware did not adopt the adverse domination doctrine and
noted the following:

Because the court believes that Delaware's [equitable] tolling mechanisms, in combination with the
availability of shareholder derivative actions, aready address the concerns that underlie the adverse
domination doctrine, the court declines to recognize adverse domination as a viable tolling mechanismin
Delaware.!®

Academic commentary suggeststhat shareholder notice may be asufficient alternativein
calculating limitation periods in derivative actions since it achieves the same goals as the
adverse domination doctrine; it determinesthe point at which acorporationisableto pursue
litigation against the directors and officers who have engaged in wrongdoing against the
corporation.*® It also avoids al of the difficulties with determining the corporation’s
knowledge and the debate between the majority test and the complete control test.*’
Additionaly, limitation issues based on shareholder knowledge can be readily resolved
before trial “since the information that controls the outcome ... will by definition be that
which the corporation has already made available.” 8

12 273 BR 58 (Del Dist Ct 2002) [Marvel].

M |bid at 76.

14 bid at 76.

us Ibid at 77.

18 Doré, supra note 71 at 785.
ur Ibid at 786.

M8 bid at 787.
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Other US cases have held that the shareholder’ s knowledge isirrelevant to determining
the limitation period for a corporation’s action against the wrongdoers.™® This is based on
a number of well-established corporate law principles. For example, a shareholder of a
corporation is not an agent of the corporation and his or her knowledge is not imputed to the
corporation.*®Additionally, asharehol der has no power to act for or bind the corporation.**
Lastly, ashareholder has no duty to protect the corporation or to institute aderivative action
on behalf of acorporation.?? Infact, the derivativeaction procedure, requiring good faith and
notice to the directors, “is designed to prevent [a shareholder] from interfering with
legitimate discretion in corporate governance.” '

Some US legal practitioners suggest that a shareholder who brings a derivative action to
assert acause of action for the corporation isasserting that claimin “the same representative
capacity asaguardian or parent who brings an action as‘ next friend’ on behalf of aminor”
or person under amental disability.*?*Inthese cases, the American jurisprudence consistently
adoptsthe view that the knowledge or lack of diligence by the “next friend” does not affect
the tolling of limitation periods for the minor or disabled person.'®

In summary, amajority of US courts recognize the adverse domination doctrine and use
the knowledge of the corporation for calculating the limitation period for the corporation’s
claim against its directors or officers for their wrongdoings. Further, a mgjority of these
courts apply the mgjority test in that a corporation is said to discover al the elements of the
cause of action when independent directorsarein control of the board. When thisoccurs, the
corporation isin ameaningful position to protect itsinterests. The courts are still divided as
to whether the adverse domination doctrine should apply to negligence claims or just fraud
and self-dealing. If fraud or self-dealing is required, then there is no practical difference
between the adverse domination doctrine and the fraudulent conceal ment doctrine. Assuch,
to provide any meaningful expansion to the common law, the adverse domination doctrine
must apply to negligence.

19 See Allen v Wilkerson, 396 SW (2d) 493 at 502 (Tex Ct Civ App 1965): “And where, as here, the
management of a corporation’s affairs are de facto under the domination and control of the adversary
of such cause of action, or the corporation is de facto powerless to sue on such cause of action because
of thelack of adisinterested majority of its board, mere notice to sharehol ders does not start running of
limitations against the corporate cause of action.” See aso Resolution Trust Corp v Fleischer, 890 F
Supp 972 (Kan Dist Ct1995) at 978 [Fleischer]: “ Generally, the knowledge of a particular shareholder
or shareholders is not material in considering the statute of limitations as a bar to a claim of the
corporation itself.” See also Liken v Shaffer, 64 F Supp 432 at 442 (ND lowa Dist Ct 1946): “The
knowledge or lack of knowledge of an individual stockholder not connected with a corporation other
than as a stockholder is not material in considering the statute of limitations as a bar to the claim of the
corporation itself.” See also Whitten v Dabney, 171 Cal 621 at 629 (Cal Sup Ct 1915): “So long asthe
corporation itself remains ... in the hands of aboard of directors accused of participation in the frauds,
the statute of limitations does not run against it.”

120 Fleischer, ibid at 977.

121 See Accent Energy Corp v Gillman, 824 SW (2d) 274 at 278 (Tex Ct App 1992).

12 Fleischer, supra note 119 at 978.

12 Eye Ste, Inc v Blackburn, 796 SW (2d) 160 at 161.

24 Fryar Law Firm PC, “Limitation Issuesin Sharehol der Derivative and Oppression Suits,” online: Fryar
Law Firm <http://www.fryarlawfirm.com/Shareholder/Texas/Limitations.html>.

25 bid.
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The Delaware approach, which is consistent with the existing Canadian approach, fails
to recognize the separate corporate existence principle and the fact that the derivative action
is used to pursue the corporation’s action against the directors and officers. It is also
inconsistent with the well-established corporate law principle that the shareholder’s
knowledge is not imputed to the corporation and a shareholder is under no duty to pursue a
derivative action. As such, the shareholder’ s knowledge of the wrongful conduct should be
considered irrelevant in determining the appropriate limitation period in aderivative action.

D. PROPOSED CANADIAN APPROACH

The majority test of the adverse domination doctrineis consistent with the principlesand
rational esunderlying Canadian corporateand limitation legislation, asdiscussed above. This
approach recognizes the separate corporate existence principle and provides a balanced
approach to recognizing thefour purposesor rational esunderlying limitation periods, in that
it balances the defendant’s right to repose against the plaintiff’s unique circumstances.
Additionaly, as al provincial jurisdictions have recognized some form of discoverability,
the adverse domination doctrineis alogical extension of the discoverability principle.

The adverse domination principle is consistent with the Canadian principles that govern
when adirector’ s or officer’ sknowledge of hisor her ownwrongful conduct is attributed to
the corporation and the well-established principles governing the relationship between
shareholders and corporations. |f adopted in Canada, the majority test of the adverse
domination doctrine should apply to negligence as well as fraud. Often the distinction
between fraud, equitable breach of fiduciary duty, and negligenceisafinelineto draw. For
the purposes of calculating a limitation period in a derivative action, there is no principled
reason to treat the causes of action differently.

1. KNOWLEDGE OF THE CORPORATION

Although acorporationislegally considered aperson, it can only act through the conduct
of others. It isonly through its employees, agents, and directors that a corporation can enter
into contracts and own property. A corporation can also commit crimes and regulatory
offences, aswell asintentional torts and negligence, which are also committed through the
conduct of others. In order to hold a corporation liable primarily for a mens rea criminal
offence or anintentional tort,'® the act and mental elements of the offence or cause of action
must still be made out. This posesaproblemin differentiating between the acts and thoughts
of the individual employee, agent, or director and those of the corporation. Cases have
considered this practical stumbling block in identifying the corporate mens rea or the

corporation’ s “thinking mechanism that did the intending.”**

Under theidentification theory, acorporation will befound to havetherequisite mensrea
and actusreus “so long as the employee or agent in question is[in] such aposition [within]
the organization and activity of the corporation that he or sherepresentsitsdefacto directing

126 Asopposed to holding the corporation liablefor astrict liability offenceor vicariously liablefor thetorts
committed by its employees, agents, or directors.
27 Welling, supra note 25 at 159.
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mind”’*® so that the corporation is identified with the act and mind of that individual.
Subsequent cases have held that the directing mind is the person or persons responsible for
policy-making functions as opposed to those responsible for purely operational functions.*
In these cases, one could say that the directing mind’ s conduct and mental stateis attributed
or imputed to the corporation. The Supreme Court of Canada recognized, however, that an
exception must be made where the directing mind is committing a wrong against the
corporation itself. As Justice Estey stated:

Wherethe criminal act istotally infraud of the corporate employer and wherethe act isintended to and does
result in benefit exclusively to the employee-manager, the empl oyee-directing-mind, from the outset of the
design and execution of the criminal plan, ceasesto beadirecting mind of the corporation and consequently
his acts [cannot] be attributed to the corporation under the identification doctrine.... [I]n my view the
identification doctrine only operates where the Crown demonstrates that the action taken by the directing
mind (a) was within the field of operation assigned to him; (b) was not totally in fraud of the corporation;
and (c) was by design or result partly for the benefit of the company.**

While this statement relates to a directing mind’ s wrongful acts, it is equally relevant to
the directing mind’ s knowledge of those wrongful acts. Asaresult, in derivative actions, a
directing mind’' sknowledge of wrongdoing committed against the corporation by himself or
herself should not be attributed to the corporation where the wrongdoing is acomplete fraud
on the corporation. As such, the limitation period should not begin to run the moment the
fraud is committed. Were it otherwise, the calculation of the limitation period under the
discoverability principle for wrongs committed by a directing mind would unjustly favour
the defendant. In Rv Rozeik,*** L ord Justice L eggatt provided the following rationale on why
adirecting mind's knowledge cannot be attributed to the corporation in these situations:

It is not a question of the manager having notice of the fraud: his state of mind is the state of mind of the
company, and the company is deceived unless the manager is party to the deception. The reason why the
company is not visited with the manager’s knowledge is that the same individua cannot both be [a] party
to the deception and represent the company for the purpose of its being deceived.*®

The identification theory is difficult to apply as modern corporations often no longer
follow a pyramid model where it is easy to identify the directing mind. Many corporations
are international conglomerates with multiple divisions and multiple layers of decision-
making. Additionally, the theory failsto hold a corporation accountable when employees or
agents in operational roles are responsible for serious misconduct.

The identification doctrine is also consistent with the circumstances where the law will
refuseto attribute knowledgeto the principal in agency situations. Generally, the knowledge

128 Canadian Dredge & Dock CoV R, [1985] 1 SCR 662 at 675 [Canadian Dredge] [emphasisin original].

129 Seee.g. Rhone(The) v Peter AB Widener (The), [1993] 1 SCR 497 at 526, where Justice | acobucci stated
that“[t]he key factor which distinguishes directing minds from normal employees is the capacity to
exercise decision-making authority on matters of corporate policy, rather than merely to give effect to
such policy on an operational basis.”

%0 Canadian Dredge, supra note 128 at 713-14.

131 [1996] 3 All ER 281 (CA).

2 |bid at 286.
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of the agent will be attributed to the principal where the agent’s knowledge was acquired
while acting within the scope of the agent’s actual or apparent authority; the knowledge is
relevant to the transaction in which the agent is employed; and the agent is under a duty to
communicate the knowledge to the principal.™** Knowledge will not be attributed to the
principal, however, wherethe agent isengaged in afraud or misfeasance against theinterests
of the principal .**

2. RELATIONSHIP BETWEEN SHAREHOLDERS AND CORPORATIONS

Corporatelegidation outlineswhat corporate powerscan beexercised by thedirectorsand
which can be exercised by the shareholders. This division of power prevailsin the absence
of aunanimous sharehol ders agreement. Under such legislation, shareholdersare entitled to
elect and remove directors,™® can attend annual meetings, and review the corporation’s
financial information.** They do not, however, gain any proprietary rightsin the corporation
by virtue of being a shareholder.™® The corporation owns its assets and in general, the
shareholders have no right to call for the property of the corporation.**® Additionally, the
shareitself consists of a bundle of rights which include, subject to the articles, the right to
adividend, the right to a portion of the assets upon winding up, and the right to vote.*

The mgority of corporate power, including the power of managing and carrying on the
corporation’s business, is vested in the directors.** The directors’ power to manage the
corporation is complete until the director is removed from office and is not fettered by the
shareholders.*** As a result, shareholders have no general power to bind the corporation
through a general meeting.**? Similarly, shareholders are not agents of the corporation and
cannot bind the corporation through agency principles.** Further, shareholders do not owe
the corporation any fiduciary duties and are not obligated to account for profits made at the
expense of the corporation or its other shareholders.'* Comparable to the American
jurisprudence, these principles suggest that the shareholder’s knowledge is similarly
irrelevant in Canadian law for the purposesof cal culating the corporation’ slimitation period.

The relationship between the oppression remedy and the derivative action is also hel pful
to explain the relevance of shareholder knowledge. A shareholder’'s knowledge of
wrongdoing would be relevant to the sharehol der’ s oppression action and would act asabar

133 Seegenerally Gerald Fridman, Canadian Agency Law, (Markham, Ont: LexisNexis Canada, 2009) at
§8§10.7-10.9.

B bid.

1% Seeeg. ABCA, supra note 10, ss 106, 109; Ontario Business Cor porations Act, RSO 1990, ¢ B.16, ss
119, 122 [OBCA]; Canada Business Corporations Act, RSC 1985, ¢ C-44, ss 106, 109 [CBCA].

136 See e.g. ABCA, ibid, Parts 11, 13; OBCA, ibid, Part VIl; CBCA, ibid, Parts XII, XIV.

3 Teck Corp Ltd v Millar (1972), 33 DLR (3d) 288 at 307 (BCSC) [TecK].

18 United Fuel Investments Ltd v Union Gas Company of Canada Ltd, [1966] 1 OR 165 (CA).

19 Bradbury v English Sewing Cotton Co Ltd, [1923] AC 744 at 753 (HL (Eng)).

140 Seee.g. ABCA, supra note 10, s 101; OBCA, supra note 135, s 115; CBCA, supra note 135, s 102.

41 Teck, supra, note 131 at 307.

2 McGuinness, supra, note 7 at § 2.13; see Grundt v Great Boulder Proprietary MinesLtd, [1948] Ch 145
at 157 (CA).

1 McGuinness, ibid, § 2.122.

4 SeeWilliam B Sweet & Associates Ltd v Copper Beach Estates Ltd (1993), 108 DLR (4th) 85 (BCCA);
McGuinness, supra note 7 at 1170, n 401.
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to relief if the shareholder failed to commence the oppression action within the requisite
period of time. However, a shareholder’s knowledge of the wrongdoing should not bar a
derivative action on behalf of the corporation since unlike the oppression remedy, the
plaintiff would be the corporation. One concern that arises with this approach is the
possibility that the shareholder will use the derivative action to obtain a personal remedy
when the limitation period under the oppression remedy expires.

A sharehol der should not be permitted to do somethingindirectly that it cannot do directly.
It is suggested that if a shareholder failed to commence an oppression action within the
limitation period and then commenced a derivative action seeking a persona remedy, the
courts should exercise their discretion and deny any personal remedy claimed by the
shareholder. Thus, the only relief available under the derivative action in these situations
should be relief directed towards the corporation. This is a fair result and reflects the
distinction between the different rights protected by the two actions.

In summary, the majority test of the adverse domination doctrine is consistent with the
identification theory, Canadian agency principles, and Canadian corporate principles
governing the relationship between shareholders and corporations.

I11. PRACTICAL CONCERNSWITHIN LIMITATIONS PERIODS
AND DERIVATIVE ACTIONS

A. BRINGING THE DERIVATIVE ACTION WITHIN THE LIMITATION PERIOD

Based on the discoverability rulein section 3 of the Limitations Act, in order for aclaim
to proceed and not be dismissed as time-barred, the claimant must seek a remedial order
within two years from the date the claimant knew or ought to have known all the elements
of the action.’ The majority of this article has focused on when the limitation period
commences under the discoverability rule and the complicationsthat arise when a court has
to determine the knowledge of a corporation controlled by wrongdoers. This part addresses
the practical difficulties in applying the limitation period to a two-stage process, and the
conflicting interpretations of what it meansto “seek aremedial order.” For the purpose of
this section, and for simplicity, the date that the claimant knew or ought to have known all
the elements of the action will be referred to as the “ Discoverability Date.”

In aderivative action commenced under the ABCA, acomplainant must seek |eave of the
court before it can file the corporation’s claim against the wrongdoers. However, as
discussed above, to bring the derivative action within the limitation period the claimant must
seek aremedial order within two years from the Discoverability Date. The issue created by
this two-stage process is whether applying for leave to issue a statement of claimisakin to
seeking aremedial order or whether the statement of claim must befiled within the two-year
period to prevent the claim from being time-barred. Depending on the approach, a further
problem is created when aleave application is delayed or appealed.

5 Limitations Act, supra note 45, s 3.
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1. GENERAL PRINCIPLES

Thefiling of a statement of claim iswidely recognized as being the conduct required to
bring the action within the limitation period.* That is, under the discoverability rule, if the
statement of claim is not filed within two years from the Discoverability Date, the claimiis
time-barred and the defendant is entitled to immunity from liability. Where an action is
commenced by originating notice, the originating notice must befiled within two yearsfrom
the Discoverability Date as well.*” Thus, the courts treat the two routes the same for
limitation purposes. The results are the same in other provincial jurisdictions. In Kemp v
Metzner'® the British Columbia Court of Appeal considered its provincial limitation
legislation and held that to “ bring an action” was synonymouswith theinitiation of the legal
proceedings, or in that case, the issuance of the writ.*

Thecourtsconsider thefiling of the statement of claim or originating noticeasthe conduct
required to bring an action within the limitation period since the filing of the statement of
claim or originating notice commences the proceedings or action under the Alberta Rules of
Court.™ In other words, courtssimply assumethat to“ seek aremedial order” issynonymous
with starting an action or commencing proceedings.’*

The leave requirement is not unique to derivative actions and how leave is treated in
genera isinstructive to how leave should be treated in derivative actions. In cases where
many procedural stepsare required before the statement of claimisfiled, including applying
for leave or giving notice of the claim, the courts have generally concluded that thefirst step
in this multi-stage process is sufficient to bring the action within the limitation period.***
However, as discussed below, these general principles have not been applied to derivative
actions.

146 SeeGarryvCanada (Minister of Justice), 2007 ABCA 234, 429 AR 292 at paras 19-20; Northey-Taylor
v Casey, 2008 ABCA 149, 429 AR 302 at paras 5, 19-24; Suffco, supra note 51 at para46; Gratton v
Shaw, 2011 ABCA 175, [2011] AJno 636 (QL) as examples of situations where the courts treat the
issuing or filing of the statement of claim as seeking aremedial order.

4 SeeYugraneft Corp v Rexx Management Corp, 2007 ABQB 450, 423 AR 241 at paras 20, 72, aff’ d 2008
ABCA 274, 433 AR 372, aff'd 2010 SCC 19, [2010] 1 SCR 649 [ Yugraneft].

8 2000 BCCA 462, 190 DLR (4th) 388.

9 bid at paras 27-30.

150 AltaReg 124/2010, s 3.2.

B See Yugraneft, supra note 147 at para42, where Justice Chrumka stated, “ The general rule pursuant to
the Limitations Act isthat an action must be commenced within two years of the knowledge of the cause
of action.” Inother jurisdictions, thelegislation explicitly includesthe phrase“ commence proceedings.”
For example, SK Limitations Act, supra note 45, s 5 states that “no proceedings shall be commenced
with respect to aclaim after two years from the day on which the claimis discovered.” Similarly, ON
Limitations Act, supra note 45, s 4 states “a proceeding shall not be commenced in respect of aclaim
after the second anniversary of the day on which the claim was discovered.”

%2 Seealso Dod v Kerr (1915), 25 DLR 577 (ONSC (AD)) where under the existing limitation period a
plaintiff was prohibited from bringing an action after the lapse of the prescribed period. The term
“action” wasdefined asincluding “any civil proceeding.” Theappellatedivision of the Ontario Supreme
Court held that an application for leave to issue execution was such a proceeding. But compare this
holding to Stubbs v Allen, [1934] 2 WWR 459 (Sask CA) where the Saskatchewan Court of Appeal
came to the opposite conclusion. That is, they held that the application for leave was not sufficient to
bring the execution within the limitation period.
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In Manitoba Hydro Electric Board v John Inglis Co™® under the M anitoba discoverability
rules, aplaintiff can apply for leave to commence an action within 12 months of when he or
she becomes aware of the elements of the claim outside the specific limitation period. Inthis
case, the plaintiff commenced the leave application within the requisite 12 months, but
because of procedural delay, the leave application was not heard until the expiration of the
ultimate limitation period. Thetrial judge held that the relevant date for determining whether
the ultimate limitation period had |apsed wasthe date of the order granting leave, and not the
date when the application for leave wasfiled. Thus, the application for leave was dismissed
as time-barred under the ultimate limitation period. This was overturned on appeal, as the
Manitoba Court of Appea was “unable to accept that the legidature intended the
[complainant] to be without remedy in such circumstances.”** The Court expressed further
concerns about defendants defeating claims by causing procedural delays.*®® Thus, the
Manitoba Court of Appeal held that leave should not be granted where an application for
leave is made after the expiration of the ultimate limitation period.**®

A similar approach was taken in Potter v Banks™’ where Justice Johnson held that “the
first step in the process to obtain ... leave is a ‘proceeding’” as the taking of such a step
shows that the plaintiff does not intend to sleep on its rights.™® Justice Johnson stated that
“[t]o hold otherwise would work grievous injustice in some circumstances.”**

In Ontario, the courts have consistently held that when a motion for leave isfiled to add
a new defendant or cause of action, the filing of the motion is sufficient to bring the new
claim within the limitation period.'*® Thisis because (1) the date that the motion is heard is
not entirely within the plaintiff’s control; and (2) the defendant or potential defendant ison
notice of the claim against him or her from the date of the motion.***

These holdings are consistent with the four purposes or rationales underlying the
limitation acts in that the filing of the application puts the defendant on notice that the
plaintiff intends to enforce its rights. Additionaly, the plaintiffs cannot be said to be
“deeping on their rights’ if the leave application is brought within the limitation period.
Lastly, such holdings do not result in unfairness to the plaintiff where the claim becomes
time-barred as a result of procedural delay or appeal even though the plaintiff has acted
diligently in pursuing his or her rights.

A few cases suggest that the filing of the application for leave may not be sufficient to
bring the action within the limitation period. However, in these cases, it appears that the
courts were simply following a statutory procedure or did not turn their minds fully to the

1 [1996] 4 WWR 547 (MBCA).

% |bid at para 20.

% |bid at para23.

1% |bid at para22.

157 [1971] SIno 92 (QL) (QB).

8 |bid at para 8.

% Ibid.

160 See Moss v Joseph Brant Memorial Hospital (2004), 10 CPC (6th) 1 (Ont Sup Ct) [Moss]; Wong v
Sherman, [1998] 78 ACWS (3d) 688 (Ont Ct J (Gen Div)). This also seems to be the approach in
Alberta. See Cartwright v Cartwright Canada Inc, 2007 ABQB 189, 156 ACWS (3d) 778.

1 Moss, ibid at paras 26, 33-38.
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issue. For example, in Newfoundland (Minister of Justice) v Fowler’®* the application for
leavewasfiled onthe date of the expiration of thelimitation period. The limitation provision
prescribed that no action could be brought against the Minister of Justice after the expiration
of one year from the date on which the cause of action arose. The Newfoundland Court of
Appeal considered whether it was appropriate to extend the limitation period so that the
plaintiff could filethe claim against the Minister of Justice.’® If the application for leavewas
akinto bringing the action, therewoul d be no need to extend thelimitation period. Similarly,
in Re Dependent Adults Act,*® it appears that Justice Deadid not treat the filing of the leave
application itself as sufficient to bring the plaintiff within the limitation period. In this case,
Justice Dea, out of an abundance of caution, ordered the public trusteeto apply for leaveand
then granted theleave application asthe limitation period was set to expirewithin afew days
of the application to determine which party would represent the dependant adult.® If the
leave application itself was sufficient, there would have been no hurry or concern.

2. APPLICATION OF THE GENERAL PRINCIPLES
TO DERIVATIVE ACTIONS

While the courts have not considered directly whether the filing of the leave application
issufficient to bring the derivative action within thelimitation period, afew derivativeaction
cases suggest that thefiling of the application wasinsufficient to bring the derivative action
within the limitation period and that some additional step was required.

In Carr, the defendants brought an interlocutory application seeking to dismiss the
plaintiff’s oppression remedy and derivative action. The shareholder was granted leave to
commence a derivative action on 24 May 2005; a writ of summons was filed for the
derivative action on 18 November 2005; and on 28 March 2006 a statement of claim was
filedinthederivativeaction.’® Theclaimsagainst thedefendant inthe derivative actionwere
based in fraud, negligence, and breach of duty in managing the corporation. A majority of
thisconduct related to the corporation’ sdealingswith an alleged affiliated entity in 1998. As
a result, the limitation period of six years expired some time in 2004. In discussing the
limitation period, the Court noted that “[t]he Derivative Action was not commenced until
November 18, 2005 [when the writ of summons was filed], more than six years after the
claims arose and were known to the [Plaintiffs].”*” Accordingly, Justice Rice did not
consider the leave application to be sufficient to commence proceedings.

In Winfield v Daniel,*® the defendants argued that leave to commence the derivative
action should be postponed until the oppressi on action wasresolved. The shareholder argued

2 (1993), 107 Nfld & PEIR 311 (Nfld CA).

168 Jtislikely that thisholding isbased on the wording of the statutein that in the second stage the plaintiff
isrequired to “bring and maintain an action” against the Minister. As such, the statute itself indicates
that the application for leave, or the first stage, is not sufficient to bring the claim within the limitation
period.

14 (1983), 43 AR 81 (QB).

% |bid at para 22.

166 Carr, supranote 59 at para 34 (the judgment did not indicate when the application for leave wasfiled,
athough the oppression action was commenced on 31 May 2004).

7 1bid at para 105.

18 2004 ABQB 40, 352 AR 82 [Winfield].
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that waiting could cause irreparable harm since the limitation period might expire. Justice
Gallant accepted this argument and granted leave to bring the derivative action. Thus,
implicitly, both the shareholder and Justice Gallant must not have believed that the filing of
the application for leave was sufficient to bring the derivative action within the limitation
period. But again, this point was not specifically decided. Thefindingsin Carr and Winfield
areinconsistent with the courts' treatment of |eave applicationsin other situations and they
are inconsistent with the principles underlying limitation periods.

3. STATUTORY INTERPRETATION

Thefiling of the application for leave should be considered a sufficient act to fall within
thelanguage of “seek aremedial order.” Theterm*“remedial order” isdefined as*ajudgment
or an order made ... inacivil proceeding requiring a defendant to comply with aduty or to
pay damages for the violation of a right.”*®° This phrase is broad and should be given a
corresponding broad interpretation.

Thephrase“remedial order” hasbeen consideredin procedural contextsbesidessituations
outside bringing atypical statement of claim or originating application. Case law currently
conflicts as to whether the taxation processis an application for aremedial order under the
Limitations Act, or whether something more is required. In Macleod Dixon LLP v Fazal,*™
the plaintiffs argued that because taxation was a prerequisite to ultimately obtaining
judgment, the taxation certificate should be treated as a remedia order. Master Waller
concluded that ataxation certificate was not aremedial order or an application for aremedial
order because under the rulesit was not an order or judgment of the court and nothing could
be done with it without further court intervention.*™ This finding was upheld on appeal.

In contrast, in Sharma v 643454 Alberta Ltd,'? Justice Slatter concluded that
“[a]ppointment for [t]axation [was] an application for a remedial order because the very
purpose of it [was] to obtain an enforceable judgment against the client.”*” Justice Slatter
determined that a“functional and pragmatic approach” was warranted to the interpretation
of “seek a remedial order” since the Limitations Act does not use traditional legal
terminology such as “issue a statement of claim.”*"* As aresult, Justice Slatter determined
that the mere fact that enforcement proceedings were started by an appointment of taxation
rather than by way of statement of claim did not make a difference.” Finally, Justice Slatter
determined that the purpose and rationales behind the Limitations Act were met by treating
the appointment for taxation as conduct sufficient to bring the taxation matter within the
limitation period.*™®

169 Limitations Act, supra note 45, s 1(i).

1o 2003 ABQB 744, 336 AR 198, aff'd 2004 ABQB 523, 30 Alta LR (4th) 202 [Macleod Dixon].
™ |bid at para12.

72 2006 ABQB 119, 392 AR 353 [Sharmal.

3 bid at para 35.

74 |bid at para 34.

5 |bid at para 36.

76 |bid.
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InAvramenkov Laurich & Associates,*”” Master Hanebury referred to Macl eod Dixon and
Sharma. Shedid not prefer one case over another but rather recogni zed that Sharma provided
theplaintiff an argument that her appointment for taxation may have been sufficient conduct
for her claimto not be statute-barred. Ultimately, the i ssue as to whether an appointment for
taxation was sufficient to “seek a remedial order” within the limitation period was left
unresolved since the plaintiff was required to obtain leave before the appointment was set
and she failed to do so.

Theinterpretation of “ seek aremedial order” in Sharma should beadopted asthe preferred
approach since it is consistent with the principles of statutory interpretation that limitation
periods attach a strict interpretation and any ambiguity should be resolved in favour of the
person whose rights are being truncated.*™®

Based on the reasoning in Sharma, the actions required to “ seek aremedial order” should
also include the filing of the leave application in derivative actions since the only purpose
of obtaining the leave is to proceed with a claim against the wrongdoers and ultimately
obtainjudgment.*”™ The casesthat treat “ seek aremedial order” assynonymouswith starting
an action or commencing a proceeding are reading restrictions into the provision which do
not exist. The phrase* commence proceedings’ iswell-known, and if thelegislatureintended
limitation periods to be satisfied by the filing of a statement of claim, it would have used
such language. Finally, section 2(1) of the Limitations Act includes both the phrases
“proceedings commenced” and “seek aremedial order” which further indicatesthat the two
phrases have different meanings.

In summary, thefiling of the leave application should be considered sufficient conduct to
bring the derivative action within the limitation period as this is consistent with how a
majority of cases already treat leave and notice requirements in other contexts. It is also
consistent with a functional and pragmatic approach to the interpretation of “to seek a
remedial order.”

B. SEEKING LEAVE ASA CONDITION PRECEDENT

If an application for leaveisnot itself considered an act sufficient to bring the corporation
within the limitation period, the corporation could be left without a remedy as a result of
procedural delay or appeal. Once the leave application is filed, it could be said that its
resolution is a condition precedent to commencing the action.*® That is, once the leave

77 2006 ABQB 489, 405 AR 355.

178 Berardinelli v Ontario Housing Corp, [1979] 1 SCR 275 at 280.

™ Whereleave to commenceaderivative action or derivative remedies are sought in an oppression action,
the filing of the oppression statement of claim should be considered the conduct that brings the
derivative action within the limitation period for the same reasons. It gives the defendant notice of the
claims against him or her, and it cannot be said that the plaintiff is sleeping on his or her rights.
Examples of conditions precedent are found in insurance legislation or insurance policies and require
the insured to do certain acts before he or she can file a claim against the insurer. In Peixeiro v
Haberman, [1997] 3 SCR 549 at para 34, Justice Mgjor referred to the requirements under the
discoverability rule as conditions precedent. In this context, a condition precedent refers to any
procedural requirement that must be satisfied before the actual claim isfiled.

180
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application isfiled, the limitation period is suspended until the final resolution of the leave
application.

In Costello v Calgary (City of),*® the Alberta Court of Appeal considered theinterplay of
the two-year limitation period and a municipal statute which stated that an action for
damages could not be commenced until one month after the associated bylaw, which gave
rise to the damages, had been formally quashed. In 1972 the City of Calgary purported to
pass a bylaw expropriating the plaintiffs land. In 1976 the plaintiff sued the city for a
declaration that the bylaw wasinvalid. Whilethe lower courts upheld the bylaw, in 1983 the
Supreme Court of Canadaheld that the bylaw wasinvalid. In 1985, two yearsto the day after
the Supreme Court of Canada decision, the plaintiff sued the city for damages.

Justice Coté held that the damages claim was not time-barred. While he did not endorse
explicitly the characterization of the municipal provision as a condition precedent, he did
state that “if [an] analogy must be used, a statutory condition for suit should postpone the
start of limitation periods.” *¥? |t appears that Justice Coté preferred the rational e provided by
other Canadian jurisprudence: a limitation period begins to run when the plaintiff has an
immediate right to institute and maintain his or her action'® or when the rights to institute
an action accrued to the plaintiff.®* Specifically, he stated that as a matter of policy in tort
law, it was better to have alimitation period that started to run very late as opposed to one
which may expire before the plaintiff could sue.*® Since the plaintiff was statutorily barred
from suing the city until one month after the Supreme Court decision, the limitation period
did not commence until 1983.

A similar result can befound in Gulliver v Canadian Broadcasting Corporation,*® where
on thefactsit was practically impossible for the plaintiff to give notice under the statute and
file the statement of claim within the limitation period. Under the Crown Liability Act,"® a
plaintiff wasrequired to give the Canadian Broadcasting Corporation (CBC) 90-days notice
of itsintention to sue. Under the Newfoundland Defamation Act,*® a plaintiff was required
to sue within three months of the defamation occurring. In the interests of fairness, the
Newfoundland Court of Appea held that “[t]he right of action has appended to it the
obligation to give 90 days notice.”**® As aresult, the plaintiff was required to sue no more
than three months after giving the CBC notice aslong as the notice was given within the 90-
day period.*®

A review of the American jurisprudence on the relationship of limitation periods and
notice periods shows a similar approach. For instance, in Barchett v New York Transit

B (1989), 97 AR 348, leave to appeal to SCC refused, 21643 (27 October 1989) [Costellq].
% |bid at para 22.

8 bid at para 25.

84 |bid at para23.

8 |bid at para 21.

1 (1998), 71 Nfld & PEIR 1 (Nfld CA) [Gulliver v CBC].

187 RSC 1970, c C-38.

168 SN 1983, ¢ C-63.

18 Gulliver v CBC, supra note 188 at para 21.

0 |bid at para4l.
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Authority,’ the plaintiff was required to file a notice within 90 days after the claim arose.
Thelimitation period at thetimewasoneyear. Under special circumstances, aplaintiff could
be granted |eave to serve alate notice outside that 90-day period but still within the one year
limitation period. In this case, the plaintiff filed for leave to extend the 90-day notice period
within afew days of the limitation period expiring. L eave was granted outside the one year
limitation period. The New York Court of Appeal held that the statute of limitations was
tolled from the time the plaintiff commenced the proceeding to obtain leave until the order
granting leave took effect.*® A similar result was reach in Re Hickman'®® where the New
Y ork Court of Appeal concluded that the “ petitioner was entitled to atoll of the limitations
period to commence her wrongful death action against the Motor Vehicle Accident
Indemnification Corporation during the period the Court was considering her application for
leave to file alate notice of claim.”**

In summary, both the condition precedent theory and the argument that the limitation
period doesnot commence until the plaintiff can actually bring the claim support the position
that the limitation period should be suspended from when the leave application isfiled until
theissueof leaveisconclusively resolved.' Both theoriesresolve the practical problem and
injustice that would otherwise arise if a complainant faces procedural delays or when an
appeal of theleave application causesthe actual filing of the statement of claim to be outside
the limitation period.

V. CONCLUSION

Canadian and Americanjurisprudenceillustratesthat the application of limitation periods
to derivative actionsis not a straightforward exercise. Two main issues arise, namely; who
is the claimant for the purposes of limitation periods, and how do limitation periods apply
to leave applications?

The application of the discoverahility principle to derivative actions is problematic
because of additional issues that arise, including: (1) the distinction between the de facto
plaintiff and the de jure plaintiff; (2) the rules governing when knowledge will be imputed
or attributed to acorporation; and (3) whether the situation is different when thewrongdoers
are negligent as opposed to engaged in self-dealing.

Currently, the Canadian courts avoid many of these additional issues by assuming that the
knowledge of the complainant, or de facto plaintiff, is relevant for the purposes of
determining discoverability. Thisapproach is consistent with the approach taken in the State
of Delaware. A majority of US jurisdictions, however, have adopted the majority test of the
adverse domination doctrine, which holds that so long as the majority of the board is

91 NY (2d) 1 (Ct App 1967).

% |bid at 6.

93 75 NY (2d) 975 (Ct App 1990).

1o4 Ibid at 975.

1% Where the derivative action is aremedy in an oppression action, the limitation period should be tolled
from when the oppression statement of claim isfiled to when the leave issue is resolved conclusively
for the same reasons
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comprised of wrongdoers, the limitation period is tolled for the purposes of a derivative
action against thewrongdoers. Thisdoctrine holdsthat acorporation is not imputed with the
knowledge of directors and officers acting adversely to it. This doctrine also recognizes the
separate corporate existence principle by not attributing the knowledge of the shareholder
tothe corporation. Thisshould also bethe preferred approach in Canadasinceit isconsistent
with the separate corporate existence principle. In addition, certain rational es underlying the
operation of limitation periods, namely the discoverability principle and that a plaintiff
should not be time barred from bringing an action for inherently unknowable harm, is also
consistent with the magjority test of the adverse domination doctrine. Further, the adverse
domination doctrine, particularly when applying the mgj ority test, isal so consistent with the
Canadian principles governing when knowledge will be attributed or imputed to the
corporation. Finally, it recognizes that limitation periods are substantive rules and, as such,
should be determined from the perspective of the corporation, the de jure plaintiff.

The application of limitation periodsto derivative actions al so causes apractical problem
given itstwo-stage process. While derivative action cases have failed to consider this point,
areview of the Canadian jurisprudence in other actions suggests the filing of the leave
application, the first of the two-stage process, is sufficient to bring the derivative action
within the limitation period. For instance, the Alberta Court of Queen’s Bench in Sharma
provides support for the argument that an application for leave is sufficient to “seek a
remedial order” asit startsachain of eventsleading to ajudgment. These casesillustrate the
unfairness that can arise where the leave application is delayed or appealed and the
complainant and corporation are blameless.

As an alternative argument, the limitation period should be suspended from the time that
the leave application isfiled to thefinal resolution of the leave application. Support for this
position can be found in treating the resolution of the leave application as a condition
precedent to the derivative action, or in therational e that time shoul d be suspended until such
time as the plaintiff can initiate and carry the action.

Both of these issues have not yet been addressed properly by the Canadian judiciary.
Furthermore, it seems the current approach of the Canadian judiciary too often relies on
unarticulated assumptions that, if taken to their logical conclusion, appear to conflict with
the purposesand rational esunderlying limitation periods, derivative actions, and the separate
corporate existence principle.

When the Canadian judiciary hasits next opportunity to review limitation periods in the
context of derivativeactions, it should nolonger glossover such concernsbut should actively
engage in the issues. In doing so, the Canadian judiciary should unequivocally adopt the
adverse domination doctrine, apply the majority test, and explicitly hold that thefiling of the
leave application issufficient to bring the derivative action within the limitation period. This
clarity is required to provide certainty and predictability to the adjudication of derivative
action claims.



