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CHARTERING OF OFFSHORE SUPPLY VESSELS IN THE
CANADIAN SPHERE — SOME LEGAL IMPLICATIONS

JAMES E. GOULD*

This paper contains a consideration of some common provisions of offshore supply vessel charter parties
inchating charter party provisions respecning seaworthiness, salvage, Aire. lowage and collisions.

I. INTRODUCTION

This paper discusses certain contractual terms which are particulariy
maritime in nature and which are commonly contained in charterparties
relating to offshore supply vessels and similar craft, as well as the law which
bears upon those terms and the charterparty contracts in which they are
contained or are incorporated by implication or by reference.

Charterparties, or charters, are simply contracts relating to the use of a ship,
and generally fall into two categories: charterparties by demise and those not
by demise. The first category relates to those charter agreements where
possession of the demised ship is in the charterer rather than the owner. Where
a ship is let to a charterer without master or crew, with the master and crew to
be supplied by the charterer, the applicable charterparty is generally referred to
as a bareboat charter. :

The second category of charters includes those situations arising under a
contract for the use of a ship where possession and control of the ship are
retained by the-owner, who agrees with the charterer to render certain services
to the charterer with the ship, its master and crew. Such charter agreements are
referred to as charterparties not by demise, of which there are two general
sub-categories, time charters and voyage charters. Time charters are agree-
ments by the owner to perform defined services with its ship and its master and
crew for an agreed period of time, with the remuneration, usually called hire. to
be paid by the charterer to the owner at certain periodic intervals. Vovage
charters are agreements for the use of the ship, and its master and crew for a
particular service or voyage, with the hire or freight being calculated by
reference to the quantity of cargo carried or sometimes paid as lump-sum
freight for performance of the specified service, rather than by reference to time
or duration of service.

The remarks which follow are directed primarily to time charters, for those
engaged in offshore oil and gas exploration ordinarily time charter supply
vessels from their owners. Although described as ‘‘owner” in the time
charterparty, the party so described may itself be a bareboat charterer or a
preceding time charterer, and there may be a lengthy chain of charterparties
between the ship’s registered owner and the uitimate charterer.

The vessel itself and its associated equipment are specified in the charter,
together with the services to be performed by the ship and its crew. Ordinarily,
the owner is obliged to maintain the ship and its associated equipment,
although provisions are normally incorporated to permit replacement, repair
or substitution of other equipment or capabilities. The owner warrants that the
vessel is entered with an accepted Classification Society and agrees to maintain

* Parmer. Mcinnes, Cooper & Robertson. Halifax, N.S.



106 ALBERTA LAW REVIEW {VOL. XXII. NO. |

the vessel's classification throughout the term of the charter. Other obligations
accepted by the owner relate to: the seaworthiness of the vessel at the time of its
delivery to the charterer and thereafter throughout the term of the charter; the
personnel to be supplied; the keeping, maintenance and inspection of vessel
logs; the acquisition of any necessary permits, permissions or licences to carry
out the contemplated work; the maintenance of safety and discipline standards:
and compliance with the laws and regulations which apply to the vessel.

The charterer’s obligations will, of course, include an obligation to pay hire
for the use of the vessel and to pay for fuel, oils, supplies and disbursements
used or incurred during the service, and an obligation to redeliver the ship to
the owner at the end of the term.

Other clauses are included respecting certain contemplated circumstances
which may arise during the term of the charter. Such matters include: the
adjustment of rights and obligations among the parties in the event of maritime
emergencies, including salvage operations; the termination of the charter; the
method of payment of hire; the directions which may properly be given by the
charterer; off-hire of the vessel; indemnity clauses; insurance; general average:
pollution; liens and charges; the applicable law; and arbitration. This paper
will deal with some of these matters which are particularly maritime in nature.
As whole books or chapters could be and have been written on each subject.
their treatment here must be of a very general nature.

II. SEAWORTHINESS

The common law implies, with respect to voyage charters, an absolute
warranty of seaworthiness in the absence of contractual provisions which limit
or exclude such a warranty. The warranty relates from the time of commence-
ment of the voyage contemplated by the contract.

A good formulation of the absolute warranty of seaworthiness and its
application is found in the judgment of Channell, J., in McFadden v. Blue Star
Line:'

... the wacranty 5. . . ansbsolute warranty. The resuit shews that in fact there was a defect, in the sense
that the packing was not as good as it cught 10 have been . .. Whether a particular defect is sufficiently
substantisi 10 amount 10 a breach of the warranty must in all cases be a question of fact: but it1s a
question of (act which must be determined by certain ruies. And the rule applicabie to the present case
is. | think, correctly stated in a passage in Carver on Carriage by Sea. 5. 18, where it is said that a vessel
*must have that degree of fitness which an ordinary careful and prudent owner would require
his vessel 10 have st the commencement of ber voyage having regard 1o all the probabic
circumstances of it. To that extent the shipowner. as we have seen, undertakes absotutely that
she is fit. and ignorance is 60 excuse. [f the defect existed. the question to be put is. Would a
prudent owaer have required that it should be made good before sending his ship 10 sea had he
known of it? If ke would, the ship was not seaworthy within the meaning of the undentaking’.

It is generally accepted that an implied warranty of seaworthiness also applies
to a time charter, in which case the warranty must be complied with at the
commencement of the period of hiring.2

I {1905]1 K.B. 697 at p. 706.

2. Carver, Carriage by Sea (13th ed., 1982), p. 449; Scrutton, Charterparties and Bills of Lading (18th ed..
1974). p. 366: Gierson v. Turnbull (1908)S.C. 1101: Hongkong Fir Shipping Lid. v. Kawasaki Kisen Kaisha
Lid. (The “HONGKONG FIR) (1961]2 Lloyd’s Rep. 478 (C.A.); and see generally. Tetley, Martne Caryo
Claums (20d cd.. 1978), Chapter 13. on scaworthiness and duty to exercise due diligence.
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Ordinarily, express contractual provisions are contained in the charter
concerning the owner's obligations with respect to seaworthiness either at the
commencement of the service or throughout the term of service. The words
**due diligence” are often used in this respect, and there are literally hundreds
of cases dealing with the use of those words as they appear in contracts of
affreightment and in various statutes, such as the Carriage of Goods by Water
Act,3 which incorporate the Hague Rules. Where the Hague Rules apply. either
by operation of law or by contractual incorporation, the shipowner's absoiute
warranty of seaworthiness at the commencement of the voyage is replaced by
an obligation to exercise due diligence to ensure that the ship is seaworthy
before and at the beginning of the voyage. Although the Hague Rules apply to
carriage of goods by sea pursuant to a bill of lading, many of the cases decided
under the Hague Rules may be of assistance in construing the terms of a
charterparty.

There are some standard forms of time charters for supply vessels, but for
the most part, they do not appear to be in common use in Canada. One such
form provides that:

Owners shall before, at the date of vesse! delivery and throughout the pertod of service uader this
Charter exercise due diligence to make and maintain the vessel tght. stauach, strong, 1n good order anc
condition, 10 every way fit for service . . .

and that:

Owners undertake that the vesset shall be manned, throughout the pertod of service under thus Charser.
by a full and cfficient compiement of Master, officers aad crew.

Additional undertakings are incorporated whereby the owner undertakes that
the master, officers and crew shall be familiar with offshore operations and
practices, and that the vessel will be sufficiently manned to ensure compliance
with applicable manning regulations.

Certain Canadian supply vessel charterparties incorporate a clause provid-
ing that:

The Owner shali. at its sole risk and expense, deliver the vessel in a seaworthy condition, de prepured to
perform the obligations provided for herein. and exercise due diligence to maintain her in such 4
condition und keep her in & thoroughly efficicnt state including, but not limited to hull, machinery and
equipment, for and during the term of this charter agreement.

Another form of charter used in Canada provides, after referring to delivery of
the vessel, that:

... shebeing in every way firted for such services insofar as the exercise of due diligence can make her so
and, . . . with a master and full compiement of officers and crew. Owner shail deliver the vessel in 4
seaworthy condition and in a thoroughly efficient state in hull, machinery and equipment for the service
and shail excrcise due diligence (0 maintain and keep her always in such condition.

3. RS.C. 1970, c. C-1S: the words “duc diligence™ appear in Articie {11, Rule | of the Schedule to the Act.
incorporating the “Hague Rules”, so~called, from the [atemnational Convention for the Unifi of
Certain Rules of Law Relating to Bills of Lading, Signed at Srussels on August 25, 1924 — See Singh,
Internaiional Convennions of Merchant Shipping (204 ed.. 1973), p. 1380. The Hague Rules. or similar but
more modern nules, form part of the domestic legislation of most maritime countnes.
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The first of the two Canadian provisions obliges the owner to deliver the
vessel in a seaworthy condition. The reference to due diligence relates only to
the maintenance of the vessel’s condition thereafter. Therefore, under that
clause, the absolute obligation of seaworthiness implied by law applies at the
time of delivery for service, and thereafter the owner must exercise due
diligence to keep the vessel seaworthy.

The second of the two Canadian examples is slightly ambiguous since it
provides that the vessel must be in every way fitted for service upon delivery,
insofar as the exercise of due diligence can make her so, but then goes on to
provide that the vessel shall be delivered in a seaworthy condition and in a
thoroughly efficient state in hull, machinery and equipment, with the
obligation thereafter to exercise due diligence to maintain the ship’s condition.
This clause appears to incorporate the absolute common law obligation to
deliver a seaworthy vessel, linked with an obligation to exercise due diligence
thereafter to maintain seaworthiness as does the first clause. In the two
Canadian charters quoted above, the absolute common law obligation would
prevail at the time of delivery of the vessel to the charterer, and the modified
obligation to exercise **due diligence™ would prevail thereafter.

This gives rise to some interesting possibilities. A ship may be actually
unseaworthy in circumstances where the defect is latent or could not have been
discoverable by the exercise of due diligence. Unseaworthiness per se is not
actionable, and must be a cause of loss or damage before it can be actionable.
Many times, unseaworthiness acts in concert with other perils, such as
negligence on the part of the master, officers and crew, or perils of the sea
(many of which may be *‘excepted perils” under the terms of the charterparty),
but so long as unseaworthiness (or the failure to exercise due diligence) is “a
cause” of the loss or damage and assuming the absence of exclusion clauses
relating to seaworthiness, the owner will be liable for the loss or damage so
caused by or attributed to unseaworthiness.*

The legal consequences for the owner if the ship is unseaworthy at the
commencement of service or if there is a failure to exercise due diligence when
required may not be too onerous. According to Scrutton:$

The undertaking of seaworthiness is neither a ‘condition’ nor a ‘warranty'. The right of the charterer to
treat the contract as discharged in consequence of a breach of the undertaking depends on whether the
breach goes 1o the root of the contrac.

Where the defect may be remedied, the owner would be liable to the charterer,
in the absence of express contractual exclusion, for all loss or damage caused
by the unseaworthiness or by the failure to exercise due diligence as the case
may be.® In addition, as will be discussed later in this paper, charterparties

4. Monrarch Steamship Co. Ltd. v. Karishamns Oljefabriker (A/B) (1949} A.C. 196 (H.L.); Smith. Hogg and Co.
Lid. v. Black Sea and Baitic Gereral Insurance Co. Lid. (1940) A.C. 997 (R.L.); Standard Oil Co. of New York
v. Clan Line Steamers Lid [1924) A.C. 100 (H.L.); The “CHRISTEL VINNEN™ [1924) P 208: Canadian
Nauonal Raitway Co. v. E. & S. Barbour Lid [1963) S.C.R. 323; Heath Stee! Mines Lid. v. The “ERWIN
SCHRODER" [1970] Ex. C.R. 426, where it was held that uascaworthiness of the ship did not relate to any
failure by the owner to exercise due diligence, but rather to the peculiar and dangerous nature of the cargo.

$. Scrution. supran. 2at 80. Scealso The “HONGKONG FIR" supra: The "EUROPA™ [1908) R 84.J. & £. Kish
v. Charles Tayvior, Sons & Co. [1912] A.C. 604 (H.L.).

6. Secrutton. supra n.2 at 85.
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ordinarily provide that if the vessel is unable to perform due to physical
unseaworthiness or lack of efficient manning and equnpmem the vessel will go
off-hire, and the owner will not be entitled to receive hire payments during that
pericd. The off-hire provisions may impose a deadline for correction of
defects, and provide that if the vessel is off-hire by reason of defects for a
specified period of time, the charterer shall then have the right to terminate the
charter.

Unseaworthiness may relate to factors other than physical inefficiency or
inability to meet the rigours of the contracted service. For exampie, negligent
stowage, failure to follow proper stowage practices, overloading, and in-
adequate securing of cargo can lead to a finding of unseaworthiness, or a
finding that the owner has failed to exercise due diligence in that respect.’
Incompetence, inexperience or inefficiency of the ship’s personnel can lead to
similar findings.® Failure to provide adequate instructions to the ship's
personnel to accomplish proper operation of the ship and its equipment, even
where such personnel are technically competent, may result in the ship being
unseaworthy.? Inadequate or defective internal piping and other equipment.
leaks, out-of-date or inadequate charts, the absence of necessary charts and
navigational publications, defective navigational equipment, and a host of
other circumstances may render a ship unseaworthy.'© The fact that a
certificate of seaworthiness or similar document has been issued by a Canadian
Steamship Inspector is not sufficient evidence, by itself, to support a finding
that the owner has met the burden upon him.'' Where the owner shows that it
took reasonable and necessary steps to exercise due diligence, the Court is not
reluctant to find that the owner has met the burden.!?

III. SALVAGE
The classic definition of a salvage service is set out in Kennedy as being:'3

A service which saves or helps to save 3 recognized subjeet of saivage when in danger, if the rendenng of
such service is voluntary in the sense of being solcly antributable neither to pre-existing, contractual or
official duty owed to the owner of the salved property nor to the interest of seif-prescrvation.

7. Paoterson Steamships Lid. v. Canadian Co-operative Whear Producers Lid (1934] A.C. 538: Canada
Steamship Lines Lid. v. Desgagne (1967) 2 Ex. C.R. 234: Grace Plastics Lid. v. The *BERND WESCH IT" et
al {1971 EC. 273.

8. The " MAKEDONIA"(1962]1 Lioyd's Rep. 316: Robin Hood Flour Mills Lid. v. N. M. Paterson & Sons Lid.
(The “FARRANDOC™) (1967) 1 Ex. C.R. #31; affirmed {1968] 1 Ex. C.R. 175.

9. Sicndard Oil Co. of New York v. Clan Line Steamers Lid supra; Tahsis Co. Lid. v. Vancouver Tug Boat Co.
Lad [1969)S.C.R, 12 N. M. Paterson & Sons Lid. v. Robin Hood Flour Mills Lid. (The “FARRANDOC;
[1968] | Ex. C.R. 175.

10. Sec geaerally, Tetley, supra. Note 2, Chapter 13,

1l. Charles Goodfeilow Lumber Scles Lid v. Verreault Navigation Inc. et al. [1971) S.C.R. 522 Scowsh
Merropolitan Assurance Co. Lid v. Canada Steamsinp Lines Lid (1930)S.C.R. 262: £. & S. Barbour Lid. v.
CN.R (1961) 46 M.RR. 331 (Nfld. S.C.), affirmed by Nild. C.A. (1962) 37 D.L.R. (2d) 72, and affirmed
[1963]S.C.R. 323: but sce Norman v. C.N.R. (The *WILLIAM CARSON™') (1982), 39 Nfid. & PE.L. R. 91
{Nfld. C.A.), in which the Court concluded that although the ship was unseaworthy at the time of its loss.
C.N.R. had exercised due diligence by submitting to periodic inspections by C.S.1. and in following any
recommendations.

12. Western Cancda Steamship Co. Lid. v. Canadian Commercial Corp. e1 al. [1960) S.C.R. 632

13. Kennedy's Civil Saivage (4th cd., 1958), p. §.
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At law, salvage applies only with respect to maritime property, such as a
ship, its cargo. freight at risk and related matters. although there are some
statutory extentions. Salvage on the high seas is well recognized, and is
supplemented by Section 517 of the Canada Shippping Act.'4 which applies to
salvage activities in Canadian waters:

517. When, within Canadian waters or on or near the coasts thereof. any vessel 1s wrecked. abandoned.
stranded or 1n distress. and services are renaered by any person in assisting such vessel or tn saving any
wreck, there shall be payable to the salvor by the owner of such vessel or wreck. as the case may be. a
ressonable amount of salvage including cxpenses properiy incurred.

Section 515 of the Act relates to life salvage. and provides that no reward in the
nature of salvage for saving of life is payable unless the ship from which the
persons are saved, or its cargo or apparel, are also saved, in which case the
owner of the salved property is obliged to pay life salvage. So, property must be
saved as a condition precedent to a claim for life salvage.

Several other provisions in the Canada Shipping Act relating to salvage may
apply to those engaged in offshore oil and gas exploration. Under Section 516
of the Act, the master or person in charge of a vessel is obliged to render
assistance to every person found at sea and in danger of being lost, provided
that such assistance can be rendered without serious danger to the rescuer’s
own vessel, its crew or passengers. Such rescue efforts, even though performed
under statutory obligation, do not affect the rescuer’s right or the right of any
other person to claim for or to recover salvage. ' Section 445 of the Act obliges
the master of any Canadian ship'é at sea, upon receiving a signal from any
source that a ship or aircraft or survival craft thereof is in distress, to proceed
with all speed to the assistance of the persons in distress. The Section further
provides that the master of any ship in distress (including a foreign vessel as
well as a Canadian ship) may requisition one or more ships as he considers best
able to render assistance, and the master of any Canadian ship so requisitioned
is obliged to comply with the requisition unless released of the obligation
pursuant to Section 445(3) and (4). Failure to comply is an offence,!? but
compliance does not affect the rights of the master of the requisitioned ship or
any other person to salvage.'8 Section 641 of the Canadian Shipping Act
obliges the master or person in charge of each ship where two ships collide, to
render assistance to and stand by the other, if it can be done without danger.

Finally, Section 514 of the Act extends the statutory and common law
relating to wrecks, life and property salvage and duties or obligations to render
assistance, to aircraft on or over the sea, tidal waters and Great Lakes, and
such law applies to aircraft just as it applies to vessels. The owner of an aircraft
is entitled to a reasonable reward for salvage services rendered by the aircraft,
and also may have to pay a salvage reward if the aircraft is saved by another
aircraft or ship.

14. RS.C. 1970.c. S-9.

15. Id. s. S162).

16. 1.c.. s ship reqistered in Canada under the Canada Shipping Act.
17. Canada Shipping Act. s. 445(5).

18. Id. 5. 44546\
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Thus, there are statutory obligations in the Canada Shipping Act which. in
certain circumstances, may oblige offshore supply vessels, oil rigs. and support
aircraft, to render assistance to ships or persons in distress. oil rigs, and
aircraft. Although the rendering of such assistance is compelled in part by
statutory obligation, this does not preciude those involved from recovering a
salvage award for the services performed.

Rendering of salvage services creates a maritime lien in favour of those who
render the service, which lien is enforceable in Courts of competent jurisdiction.
including the Federal Court of Canada. In the Canadian context, Part X of the
Canada Shipping Act creates exclusive jurisdiction in respect of life or property
salvage in either the Federal Court or the Receiver of Wreck.'? The Receiver of
Wreck has exclusive jurisdiction to hear salvage cases where the claim does not
exceed $100.00 or the value of the property salved does not exceed $250.00, or
where the parties agree in writing.2% In all other circumstances, exclusive
jurisdiction lies with the Admiraity Court, namely the Federal Court of
Canada.

It is improper for a salvor to make any attempt to retain possession of the
saived property, and such misconduct will ordinarily reduce the award.?' In
respect of wreck?? which is saved within the limits of Canada, including
Canadian waters, the person taking possession of such wreck must deliver it to
the Receiver of Wreck, unless delivery is dispensed with by the Minister of
Transport. Failure to so deliver without reasonable excuse is an offence and
results in forfeiture of any claim for, or right to claim, salvage relating to the
wreck, and may subject the salvor to extensive fines in addition to forfeiture.23

Generally, a salvor may commence action in the Federal Court of Canada
and arrest the salved property24 to obtain security for the claim.25 Although
such arrest does not vest possession of the salved property in the salvor,26 it
does provide a method of obtaining security. The Court cannot order that
salved property be released from arrest until there has been a valuation of such
property, either by agreement between the parties, or as determined by the
gour;é g; pursuant to a valuation prepared under the Canada Shipping Act,

art X.

In addition to voluntary salvage services, it is possible for the owners or
masters of vessels to enter into agreements respecting the provision of salvage
services. Such agreements usually adopt the terms of the well-known Lloyd’s
Open Form of Salvage Agreement, in which case the security is determined and
provided as directed by the Committee of Lloyd’s, and the amount of the
ialvage award is determined by an arbitrator appointed by the Committee of

loyd’s.

19. Ids. SI8.

. 5. $19.

Heister v. Conncrs (1911) 10 E.L.R. 61 (N.SS.C.); The “CHARLES FORBES™ (1874) Y. A.D. 172.
An inclusive definition of “wreck™ is set out in Section 2 of the Canada Shipping Act.

Canada Shipping Act. 3. 500,

Federal Court Act, R.S.C. 1970 (2nd Supp.) c. 10, a3 amended. 5. 22(2)(j) and 43(2).

Federal Court Rules, Rule 1003 (arrest); and Rule 1003 (bail).

Id Rule 1003(9).

Id. Rule 1006(3).

IpRIUpER
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The parties to an offshore supply vessel charter are generally free 1o make
any contract they wish respecting the provision of salvage services and the
treatment of any salvage awards, but other parties may not be bound. or.
indeed, may be incapable of being bound, by such arrangements. In the event
that an offshore supply vessel becomes engaged in the rendering of a successful
salvage service, and in the absence of a binding contract, the owners. master
and crew of the supply vessel are entitled to advance the claim for saivage. an.d
the owners of the property salved will be obliged to respond and to provide
security for such claims. Ordinarily, and unless otherwise provided by
contract, the liability of the owners of the salved property to respond to a
salvage claim is several, and not joint,28 so where a ship. cargo and freight are
salved, the salvors will insist upon adequate security from each of the sajved
interests.

Salvage services may include not only voluntary services. the fulfiliment of
obligations imposed by the Canada Shipping Act, and services engaged
pursuant to contract, but also stand-by services upon request.?9 in which case
the owner, master, officers and crew of the vessel so standing by or providing a
requested service are entitled to advance a claim for salvage against the
property benefitted.3°

Some offshore supply vessel charters provide that there shall be no salvage
award in respect of salving vessels owned or operated by or for the benefit of
the charterer, which might include other supply vessels under charter to the oil
company or possibly the oil rig being operated by or under contract with the oil
company. In most circumstances such a clause would be ineffective to bar any
claims by the owners of the salving supply vessel against the owners of the
salved rig or supply vessel,3! since the owners of the salved property are not
usually parties to the particular charter between the owner and charterer. and
since salvage gives rise to a maritime lien and the owners of the property salved
must respond to a claim in rem. On the face of its, there is no privity of contract
between the owner of the salving vessel and the owners of the property salved.
It is possible to envisage a situation where they might be so bound. where, on
the proper construction of relevant contracts, the oil company can be seen to be
acting as agent or trustee for the owners of the subsequentiy-salved property in
respect of the no-salvage clause in the charterparty, but, to date, the Supreme
Court of Canada has not upheld any clause directed to conferring contractual
benefits upon a third party to the contract, although the Judicial Committee of
the Privy Council has done so in certain circumstances.32

Peninsilar Tug & Towing Co. v. The “STEPHANIE™ (1915) 22 D.L.R. 600 (Ex. Ct.).
Sez, for example. Manchester Liners Lid. v. The “SCOTIA TRADER” (1971)E.C. 14(F.C.A.).

In order 10 warrant an award, a voluntary saivage service must generally be successfully completed by the
salving vessel. The Courts will, however, reward services which. while not immediately successful. are
rendered at request. such as standing by 8 stricken vessel, or providing initial towing services, even where
another ship eventually compietes the salvage service —see The "SCOTIA TRADER". supra. Note 29: Gull
and Lake Navigaron Co. v. Tke “WOODFORD" [1955)S.C.R. 829.
1. Different considerations might prevail in the unlikely situation that the other suppls vessel or the nig were
owned by the oil company.
32. See generally: Scruitons Lid. v. Midland Silicones Lid. [1962) A.C. 446: Cangdian General Elecinic Co. Lid
Pickford & Black Lid. (The “LAKE BOSOMTWE™ [1971] S.C.R. 41: Greenwood Shopping Plaza Lid
Bearzee1al. (1980) 111 D.L.R.(3d) 257(S.C.C.%: The "EURYMEDON'[1975) A.C. 154(P.C.1. The " NEW
YORK STAR"(1980) 3 All E.R. 287(R C.): Miida Elecironics Inc. v . Mitsui O.5.K. Lines Lid. es al. 11981) 3°
N.R. 396 (F.C.A.).

L R
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Furthermore, the master, officers and crew would not usually be bound by a
no-salvage agreement made by their owners, because they are not parties to the
charter and could not be bound by its provisions. Although there may be
circumstances where the owner of a ship rendering salvage services might be
taken to bind the master of the ship not to advance a salvage claim if the owner
had the master’s authority to do so, the owner cannot bind crew members. The
relevant parts of Section 198 of the Canada Shipping Act provide:33

198.(1) A seaman does not by any agreement forfeit his lien on the ship. nor i1s he deprived of any
remedy (or the recovery of kis wages, to which in the absence of the agreement he would be entitled. and
does not by any agrecment abandon his right to wages in case of the loss of the ship. or abandcn any
right that he may have or obuin in the nature of salvage: and every supulauon in any agreement
inconsistent with any provisica of this Act is void.

({2) Nothing in this section applies to 8 stipulation mede by the seamen belonging to any ship that.
according to the terms of the agreement, is to be cmployed on salvage service. with respect to the
remuneration to be paid to them for salvage services to be rendered by that ship to any other ship.

By definition, the term *“seaman” includes every person except masters, pilots
and apprentices employed or engaged in any capacity on board any ship.3¢ The
only exception regarding seamen arises where their ships are employed on
salvage service, and where the crew members are on **salvage articles™.3% This
exception is intended to apply to salvage tugs used by professional salvors.
Crews of offshore supply vessels are not engaged on salvage articles. and
cannot legally waive their right to salvage remuneration.

*No-salvage' clauses should be discouraged as a matter of policy. Not only
are they fraught with legal difficulties as to their enforceability, as discussed
above, but also they run counter to the very policy which underlies rewarding
of salvage services, namely, to promote and encourage safety and preservation
of life and property at-sea. Incorporation of such clauses could only discourage
the sometimes superhuman efforts which people will make in the course of a
maritime emergency, and might ultimately operate to the disadvantage of
those who seek to rely on *“‘no-salvage™ clauses, by eliminating the only
incentive which such people might have to rescue assets which are of benefit to
the charterer.

Another class of vessels deserves some consideration, namely, government
ships employed in the service of the Coast Guard or Armed Forces. Such
vessels are frequently nearby when offshore emergencies occur, and will often
be involved in the provision of services in the nature of salvage. Section 531 of
the Canada Shipping Act, and Section 223 of the National Defence Act,3¢
relate to salvage by ships belonging to Her Majesty. The former section, as
modified by the latter, applies to ships of war and other unregistered vessels
held by or on behalf of Her Majesty in right of any Commonwealth country,
except vessels used in the Canadian Forces, and the latter section relates to
those ships used in the Canadian Forces. Claims for salvage services rendered
by the former class of vessels may be brought by the commander and crew, but
may not be finally adjudicated upon unless the consent of the Governor-in-

33. Sccaiso The “LEON BLUM [1915]) R 90: Manchester Liners Lid. v. The "SCOTIA TRADER". supra 0.29
34. Canada Shipping Act. 5. 2

3. s 198D,

3. RS.C.1970,c. N~
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Council to the prosecution of the claim is proved. The consent of the Minister
of National Defence must be proved before a salvage claim of a commander
and crew of a ship in the Canadian Forces can be determined. Her Majesty is
free to claim salvage in either case, and the consent provisions do not apply
with respect to registered government vessels such as Coast Guard ships and
icebreakers.3?

Most offshore supply vessel charters provide for the division of salvage
monies earned by the vessel. It is most usually agreed that the net salvage
proceeds will be divided equally between the owner and the charterer, after
deduction of the master’s, officers’ and crew's share of salvage, legal expenses.
hire of the vessel during time lost, value of fuel consumed in the course of the
service, cost of repairs of any damage incurred by the vessel in the course of the
service, and related expenses. The provision appears to be a sensible one, in
that it recognizes the commitment of both parties to performance under the
charter and it recognizes to some extent their respective risks in the event of the
rendering of a salvage service. In addition, it provides for the adjustment of
awards and expenses between the two parties, and permits and encourages the
masters, officers and crews to engage in salvage activities, since the award due
to them will not be reduced or affected by the arrangements between the owner
and the charterer.

IV. TOWAGE

One of the usual obligations of an offshore supply vessel is to perform
certain specified towage services. In the absence of contractual provisions
relating to the terms under which such towage will be performed, the common
law will apply.3® Skilled draftsmen have devised certain standard towing
conditions which are often incorporated by reference in charters of offshore
supply vessels.

To appreciate the significance of the draftsmen’s art, it is useful to examine
the duties imposed at common law upon the tug owner under a contract of
towage. There are several implied terms which apply to such agreements at
common law, namely: -

1. Exceptin the case of the engagement of a *‘named tug”, the tug must be
sufficient as regards seaworthiness, equipment, power and manpower, at the
commencement of the towage service, to perform the service which she
undertakes in the weather and other circumstances reasonably to be expected
in the course of the tow.3? The obligation is akin to a warranty of fitness for
purpose, aithough it has been held that the obligation does not amount to an
absolute warranty such as the implied warranty of seaworthiness.®®© The
obligation does not apply if the tug engaged is a “‘named tug™.4

37. “Ships belonging 10 Her Majesty™ are defined in Canada Shipping Act, s. 2

38. The “WEST COCK™ {1911) R 23, and 208 (C.A.).

39 The " MARECHAL SUCHET ' (1911]P. 1: Tke Tug * CHAMPLAIN" v. Canada Steamship Lines Lid. (1939]
Ex. C.R. 89: The “UNDAUNTED" (1886) 11 PD. 46: The “WEST COCK"". supra n. 38.

30. The “WEST COCK™ (C.A.), supra n. 38.

31. The Tug “CHAMPLAIN v. Canada Steamship Lines Lid. supra. n, 39: Roberison . The Amazon Tug and

Lighrerage Co. (1881) 7 Q.B.D. $98 (C.A.): Potnte Anne Quarrtes' Lid. v. The “M. E WHALEN™ (1923) 1
D L.R. 3S(RC.). affirming 63 S.C.R. 109.
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2. In the performance of the tow, reasonable and proper competence. skill
and diligence shall be exercised.*2

3. Proper skill and diligence shall be exercised on board both the tugand tae
tow, and neither vessel will, by neglect or misconduct, create unnecessary risk
to the other or increase any risk which might be incidental to the service
undertaken.+3

Most Canadian offshore supply vessel charters, if they incorporate any
standard towing conditions at all, will incorporate the United Kingdom
Standard Conditions for Towage and Other Services (Revised 1974), a copy of
which is attached as Appendix “A™ to this paper. A copy of the Conditions is
rarely attached to the charter, and the conditions are usually incorporated by
reference only. The Eastern Canadian Tug Owners’ Limited Standard
Conditions are set out in Appendix *‘B" to this paper. The U. K. Conditions
will be considered here, because they are more current.

Ordinarily, to be protected by the towage contract, actual ‘‘towing™ must
have commenced. The U. K. Conditions define “whilst towing" in Clause
1(b)(iv), and the term “whilst towing™ has been held to apply when those on
board the tug may reasonably expect the tow to give the tug an order to pick up
ropes or lines, at which time the tug must be ready to respond to such an order.
and at which time the tug must be within hailing distance.4

In the context of offshore operations, Clause 4 of the U. K. Conditions is
noteworthy, because it seeks to absolve the tug owner from virtually all
conceivable responsibility for damage done by or to the tug, by or to the tow, to
any cargo which is on board, or to any cargo which is being loaded or which is
intended to be loaded on board either the tug or the tow, or for loss of the tug or
tow or any cargo, or for personal injury or loss of life, or for third party claims
arising from any cause, including negligence of the tug owner’s servants or
agents at any time, or for unseaworthiness, unfitness, breakdown, failure of
towing gear or equipment or lines, lack of fuel, and so on. The clause
furthermore obliges the tow owner to indemnify the tug owner with respect to
any of the matters or casualties identified in the clause, except where the tow
owner can establish that the damage or loss was caused solely by the failure of
the tug owner and was due to the actual fault or privity of the tug owner to
make the tug seaworthy for the towage service.45 -

In The APOLLON,*s for example, the vessel was waiting to enter a dock, and
her master signed a towage order for two tugs, one of which had been made fast
and had commenced towing, while the other was abreast of the APOLLON's
bridge, being not yet made fast, and awaiting orders. The pilot asked the
second tug to take a line aft and act as a stern tug. While this second tug was

42 Pointe Axne Quarvies Lid. v. The *M. £ WHALEN". supra o. 41; The “JULIA" (1861) Lush. 223 (P C.Y.

43. The “JULIA™. supra . 42 Spaighs v. Tedcasile (1881) 6 App. Cas. 217 (H.L.): McCormick . Sincennes-
McNaxghton Line Lid. (1918) 18 Ex. C.R. 357: McKenzie Barge & Derrick Co. Lid. v Rivtow Marine Lid
(1968) 70 D.L.R. {2d) 409 (Ex. Ct.).

44. Brisish Transport Docks Board v. Apollon (Owners) (The “APOLLON™} (1971] | Llovd's Rep. 476: The

“URANIENBORG" [1936] R 21: “BLENHEIM® (Owners) v. “IMPETUS™ (Owners; (The “IMPETL'S™)
{1959) B 111.

45. “Actual fault or ptmty means personal (ault on the part of the tug owner. not vicanous responsibility
Some comments on “zcrual fault or privity™ follow in the part of this paper dealing with *Limitation of
Lixbilicy™.

46. Supran. 44,
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maneuvering to come up astern of the APOLLON, the tug struck a moored
lock gate and sustained propeller damage. The tug owners claimed indemnity
in respect of such damage pursuant to the relevant U. K. Conditions. Although
the tug was not physically towing, the Court concluded that the prescribed tests
were met, and that the owner of the tow was obliged to indemnify the tug owner
for the damage to the tug.

The significance of incorporating the U. K. Conditions, particularly Clause
4, in a Canadian offshore supply vessel charter is that it effects an entirely
different allocation of responsibilities than that which would normally arise or
be predicted to arise under the charter or by law. If the U. K. Conditions apply,
they may give rise to responsibilities and liabilities not contemplated at all in
the agreement of the ordinary provisions and conditions of a charter. For
example, it would appear that Clause 4, if applicable, will govern responsibility
for all mishaps occurring whilst towing, and that the indemnity would be
enforceable even in the case of fundamental breach.4” These circumstances
alone provide ample reason for owners and charterers alike to ensure that
underwriters have been fully advised of the terms of the charter, so that
potential liabilities and losses are contemplated, understood and covered by
insurance.

Some offshore supply vessel charters, while incorporating the U. K.
Conditions, expressly limit their application to certain specified situations,
such as iceberg towing. In this connection, it should be noted that the 1974
U. K. Conditions define *‘vessel™ as including *‘any vessel, craft or object of
whatsoever nature (whether or not coming within the usual meaning of the
word ‘vessel’)". Thus, as defined in the Conditions, *‘vessel” may include not
only icebergs, but various other things which might not ordinarily be
considered “ships or vessels” within the judicially-defined or statutory
meanings of those words.4®

One further point should be addressed. There are circumstances in which a
towage service may become a salvage service. Such services cannot co-exist,*?
but there are situations in which it may be argued that, due to circumstances, a
salvage service was rendered rather than a towage service, and that compensa-
tion should be paid on a salvage service basis. Ordinarily, this would arise
where a vessel or other object has been taken in tow with no prior agreement, or
where a vessel was being towed pursuant to a towage contract but circum-
stances changed following the commencement of the tow to a degree sufficient
to warrant a change in the nature of the service.

In the absence of a towage agreement, Canadian Courts will rely upon the
descriptions of towage services made by Dr. Lushington in The REWARDS0
and The PRINCESS ALICE.%! In the first case, Dr. Lushington opined that
towage should be confined to vessels that have received no injury or damage,
and that a mere towage reward is payable in those cases only where the vesse!

47, Photo Production Lud. v. Securicor Transport Lid. [1980) A.C. 827 (H.L.); The "NEW YORK STAR". supra:
Beaufort Realties (1964) Inc. v. Chomedey Aluminum Co. L1d. (1980) 116 D.L-R. (3d) 193 (S.C.C.).

48, For a review of the meaning of the words “ship™ or “vessel™ see Spicer, Some Admiralty Low Issues in
Offshore Oil and Gas Development (1982), 20 Alta. Law Rev. 153,

49. The “LEON BLUM, supra.
50. (1841). ) W. Robd. 174
S1. (1849), 3 W. Rob. 138.
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receiving the service is in the same condition she would ordinarily be in without
having encountered any damage or accident. In the second case, he stated that
a towage service may be described as the employment of one vessel to expedite
the voyage of another when nothing more is required than the acceleration of
her progress. )

Such principles have been applied by Canadian Courts in wrestling with the
distinction between towage and salvage services.52 Situations in which there is
no prior agreement are relatively simple, but complicated problems arise where
a towage agreement exists and towage has commenced, but during its
fulfillment circumstances change to a degree sufficient to warrant a claim for
salvage. Perhaps the best statement on point appears in Kennedy:53

... if during the towage, wmithout any fault on the past of the tug, by some cause which the contracting
parties could not have foreseen. the tow is piaced in a posiion of danger, and the tug stands by her.asit
is the tug’s duty to do, and brings her into safety, cither at the place of destination, or, if that is
impossible, at another place, Dy incurring risks. or by performing duties. although without risk to
berself, which could not reasonably be held to be within the scope of the original bargain — the towage
coatract, in such a case. does not bar the right to additional remusneration, but, 0 use a common
expresssion, is superseded by the right to salvage.

V. COLLISIONS

An in-depth analysis of collision and collision liabilities is far beyond the
scope of this paper. Nevertheless, offshore supply vessels can and do become
involved in collisions, with the rigs they service, with other supply vessels, or
with other ships unconnected with the enterprise in which they are engaged.
Although the comments on collision must be restricted, the need for comment
stems from the almost universal practice of incorporating so-called *‘both-to-
blame collision clauses™ into charters of offshore supply vessels operating out
of Canada.

It is not intended to indulge in the complexities of the adjustment of
liabilities in all situations of collision at sea, but it is important to note that
Section 638 of the Canada Shipping Act provides:$*

638.(1) Where, by the fault of two or more vesseis. damage or loss ts caused to one or more of those
vessels, to their cargoes or (resght. orto any property on board, the liability (o make good the damage or
loss shall be in proportion to the degree in which each vessel was in fault.

(2) Where, having regard to 3il the circumstances of the case. it is not possible t0 establish different
degrees of fault. the liabiity shafl be apporuoned equaily.

{3) Nothingin this section operates to render any vessel liabie for any loss or damage to which its fauit
has not contributed.

(4) Nothing i this section affects the lisbility of any person under a contract of carnage or any
contract. or shaf! be construcd as imposing any liability upon any person from which he is exempted by
any contract or by any prowision of law, or as atfecting the right of any person to Limut his liabality in the
manner provided dy law.

(5) Forthe purpose of this Act. the expression ‘freight” includes passage money and hire. and reference
(o damage or loss caused by the fault of 3 vessel sh3il be construed as including references 1o any sajvage
or other expenscs. consequent upon that fault. recoverabie at law by way of damages.

52  The "HILLCROFT™ (1927) I2Nid. L.R. 45; TRe S.S. "KARI" v. The S.S. “FERNFIELD™ (1939) |4 NQd.*
L.R. 263.

53. Supran. |)at$d.
S54. Supran. IS.
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For example, if an offshore supply vessel carrving cargo owned by the
charterer was in collision with an unladen vessel (called *‘the non-carrving
vessel™), and the supply vessel was 75 percent at fault and the non-carrying
vessel was 25 percent at fault, the effect of the above provisions of the Canada
Shipping Act is that the charterer, as owner of the cargo on the supply vessel,
would be entitled to recover 25 percent of its loss respecting its cargo from the
owners of the non-carrying vessel. The owners of the non-carrving vessel
would not be entitled to recover anything by way of indemnity from the owners
of the supply vessel for the liability incurred in respect of the cargo on the
supply vessel.

The resultis quite different under the laws of the United States.5 There, ina
both-to-blame collision situation, the cargo owner may recover the whole of its
loss, rather than just a proportionate amount, from the owner of the non-
carrying vessel, which owner can then add that liability to its own loss, in the
division of liabilities with the owner of the carryving vessel. A curious situation
then prevails, for if the owner of the carrying vessel was 100 percent to blame,
the owner of cargo on that ship could recover nothing from the owner of the
non-carrying vessel (and nothing from the owner of the carrying vessel, whose
liability ordinarily would be excluded by the terms of the contract of carriage),
and thus the owner of the carrying vessel would not be required to make any
contribution with respect to cargo; whereas, if the carrying vessel was only 50
percent to blame, it must contribute through the adjustment mechanism an
equal amount to 50 percent of the cargo loss paid by the owner of the
non-carrying vessel. Hence, in terms of liability for cargo, the owners of the
carrying vessel are in a better position if their ship is wholly to blame. The
both-to-blame collision clauses came into existence as an attempt by ship-
owners to rectify the anomaly created by the laws of the United States.

A form of both-to-blame collision clause which is typical of those found in
many offshore supply vessel charters reads as follows:

Both-to-Blame Collision

If lisbility for any collision in which the Vessel 1s involved while performing this Charter Agreement
fails 10 be determuned in accordance with the laws governing this Agrecment as provided heren. the
following provision shall apply:

(a) 1fthe Vessel collides with another ship as a resuit of the other ship’s negligenca and any act. neglect
or defaull of the Master, mariner, pilot or servants of the Owner in the navigation of management of the
Vessel. the Charterer shall indemnify the Owrer against all loss or liability 10 the other or non-carrving
ship or her owners insofas as such loss of lisbility pertains 1o any claim whatsoever of the Owner for loss
of or dsmage 10 any goods carried under this Charter Agreement paid or payable by the other or
non-carrying ship or her owners (0 the owners of said goods and set off or recovered by the cther or
non-carTying ship or her owners as pan of their claim agatst the Vessel or the Owners.

(b) Theforegoing provision shail also apply where the owners. operators of those in charge of the ship
or object other than or in eddition 10 the colliding ships or objects are at fault.

Such a clause is of no effect whatsoever if adjustment of liabilities in a
both-to-blame collision situation is determined by a Canadian Court, under
Canadian law, since the desired effect is already accomplished by application
of Section 638 of the Canada Shipping Act, quoted above. However,
incorporation of the clause may be useful in the event that a United States

3S. Sec generally. Carver. supra n. 2 at para. 2095.
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Court acquires jurisdiction to adjudicate the liabilities arising out of a collision
between ships.

V1. LIMITATION OF LIABILITY

The liabilities or remedies of owners and charterers of offshore supply
vessels may be dramatically affected by the limitations of liability referred to in
Part XIV of the Canada Shipping Act.5¢ Section 647 of the Act provides that
the owner of any ship where certain events occur without his “‘actual fault or
privity”, is not liable for damages beyond 3,100 gold francs per ton in respect of
loss of life or personal injury (alone or together with any damage to property or
infringement of rights), or beyond 1,000 gold francs per ton in respect of any
loss or damage to property or any infringement of rights. The Section specifies
the events in which limitation of liability may apply, and stipulates that such
limitation of liability applies in respect of each distinct occasion that such
events occur.5? Entitlement to limitation is not automatic. The burden rests
upon the shipowner to establish that the events giving rise to liability occurred
without his fault or privity, and, in this country at least, that is a difficult and
almost impossible onus to discharge.

The limitation provisions apply not only to the owner of the ship, but aiso to
the charterer, those having an interest in possession of the ship, and to the
manager or operator of the ship, where the events giving rise to liability are
covered by Section 647 and occur without their actual fault or privity. When
such other party seeks entitlement to limitation of liability, the burden of proof
rests with him. A master or a crew member or any servant of the owner or of the
charterer is entitled in any event to the benefits of limitation, and need not meet
any burden of establishing absence of his actual fault or privity.s8

The principal disputes in cases of limitation of liability relate to the issue of
actual fault or privity on the part of the owner. The nature and extent of the
onus on the party seeking entitlement to limitation of liability has been
discussed in numerous cases.5? The words *“‘actual fault or privity’ have been
held to mean something personal to and blameworthy in the owner, as
distinguished from his constructive fault or privity arising from the rule of
respondeat superior. With respect to a corporate owner, the fault or privity
must be that of a person who is more than a servant or agent for whose acts the
company would be liable ordinarily on the basis of respondear superior; rather,
the person must be one for whose acts or omissions the company is liable
because his acts are the very acts of the company itself.60

Procedurally, an owner or other person seeking limitation of liability may
initiate a Court action seeking a declaration of his entitlement to limitation. He

$6. Swpran. 1S.

57. Canada Shipping Act. supra n. 14 5. 647(3).

$8. /d 5. 649; but where a master 13 also owner, ke will not be cntitled 10 limitation of his liability if he was at
fault “1s owner™ — Vaccher v. Kaugman et al. (1981} 1 S.C.R. 301.

59. Seceforexample: Srewn Estatev. The “XATHY X™* [1976] 2 S.C.R. 802: The “YORMAN" [1960] | Llovd's
Rep. 1 (H.L.); Corporarion of the Royal Exchange Assurancev. Kingsiey Navigation Co. Lid. [1923)A.C. 235
(2C.).

60. See for example: Lengard's Carrying Co. Lid. v. Astattc Petroleum Co. Lid. (1915} A.C. 708 (H.L.): Rabin

Hood Mills Lid. v. Paterson Steamships Lid. (1937)3 D.L.R. | (RC.); 8rinsh Columbia Telephone Co. etal. v.
Marpole Towing Lid. [1971}S.C.R. 321.
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must then meet the onus of establishing that the events giving rise to liability
occurred without his actual fault or privity. Ordinarily, a limitation action of
this sort will be brought by an owner where liability is admitted but where there
are various classes or numbers of actual or potential claimants whose claims
arise out of the same occurrence, and whose claims individually or in aggregate
exceed the vessel’s limitation fund. Where there is a single claimant whose
claim may exhaust the limitation fund, or where the owner of the ship does not
admit liability and will be pleading limitation in the alternative to liability, the
usual course is to await commencement of the claimant’s action, and to invoke
the provisions of the Canada Shipping Act by way of Defence and
Counterclaim.®

The benefits or results of limitation can be very significant. For example, for
a supply vessel with a limitation tonnage of 1,500 tons, liability for property
damage, if limitation applies, would be limited to about $150,000, even if
damage amounting to millions of dollars occurred. Where loss of life or
personal injury is involved, the maximum liability would be about $465,000.

The tonnage of a vessel for limitation purposes is the ship's register tonnage
plus any engine room space which had been deducted when determining
register tonnage. The relevant tonnage figures necessary for such calculation
appear on the vessel’s Certificate of Registry. Caiculation of the value of the
1,000 or 3,100 gold francs, as the case may be, is governed by Regulations $2
pursuant to which gold francs are first converted to Special Drawing Rights
against the International Monetary Fund, and then the Special Drawing
Rights are converted to Canadian dollars at an exchange rate which can vary
from day to day.

VII. GENERAL AVERAGE

General average is another subject purely maritime in nature which is
ordinarily referred to in charterparties. A typical clause might say:

General Average shall be adjusted in Halifax and payabie according to the York-Antwerp Rules 1974,

General average must be contrasted with particular average, a situation in
which the loss fails wholly on the owner of the particular property damaged or
lost. General average arises where a ship and its cargo or freight are exposed to
common danger, and the ship, or the cargo, or some portion of each, is
deliberately sacrificed, or where some extraordinary expenditure required for
the common good is incurred by one of the parties to avoid or minimize the
consequences of a common peril to a maritime adventure.53

61. Procsduresin timitation cases were generally reviewed by Noel, J.. in Sainr Joan Tug Boat Co. Lid. v. Flipper
Draggers Lid. et al [1969) | Ex. C.R. 392 Sec also Nisskin Kisen Kaiska Lid. v. CN.R. (The "JAPAN
ERICA*) (1981) 122 D.L.R. (3d) 599 (F.C.A.) — before a declarauon of entitiement to limitation can be
given. the owner must unconditionsily admit liability, and where any admission is conditional. actions to
determine liability will not be stayed.

62. Canada Shipping Act Gold Franc Conversion Regulations. SOR/78-73; As the S.D.R./Canadian Dotlar
exchange rate fluctustes. so does the value of the limitation fund, which will depend upon the conversion
rate applicable at the time of the order for limitation. or if payment into Court is made, on the conversion
rate applicable at the time of payment in, unless the payment is insufficient, in which case the rate on the
later date will apply — Canzda Shipping Act, 5. 651: The “ABADESA" (1968) | Lloyd's Rep. 493: The
"MECCA" [1968) 2 Lloyd's Rep. 17.

63. The lcading text is Lowndes & Rudolf, The Low of General Average and the York-Anrwerp Rules110th cd..
1979).
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General average is perhaps the most ancient legal principle found in our
common law. [t represents an early manifestation of the concept of commercial
socialism and the common good in matters maritime. The principles originated
in the Rhodian law thousands of vears ago, and the earliest written origins may
be found in Greek legislation and are referred to in the Digest of Justinian:8*

*The Rhodian law decrees that if in order to highten ship merchandise has been thrown overboard. that
which has been given for all should be repiaced by the contnbution of all.”

Definitions of the terms *‘general average loss™ and **general average act™ are
set out in the Marine Insurance Act, 1906 (U. K.), as follows:85

66.(1) A general average lo1s is a loss caused by or directly consequential on a general average act. {t
includes a general average expenditure as well as 3 general average sacrifice.

(2) There is a general average act where any cxirzordinary sacrifice or expenditure s voluntanly and
reascnably made or incurred in tume of penil for the purpose of preserving the property imperilled in the
common adventure.

Although the definitions were drafted for insurance purposes, they are
regarded as definitions of general application.5é

Simply put, if some part of the ship or cargo must be sacrificed to save the
common adventure, then the cost of making good the sacrifice should be borne
by the ship, cargo, and hire which are thus saved, rateably in proportion to the
respective interests of each. The concept also applies to port of refuge expenses
and similar expenditures which are general average in nature, and which are
incurred for the preservation of the maritime adventure.

Some overriding principles applicable to general average are summarized as
follows:

(a) General average is applicable only to maritime adventures.6?

(b) The general average act must relate to a sacrifice or expenditure made or

incurred upon an extraordinary, as opposed to ordinary or contemplated,

occasion. 8

(c) An actual peril is necessary, and a sacrifice made in the mistaken,

although reasonable, belief of a common peril is ordinarily outside general

average. 59

(d) While such peril must be real and not imagined, it need not be

immediate. Thus it is not necessary for the ship itself to be in the absolute

grip of disaster before an act of general average may validly occur. The

reasons for this are based in public policy.’® Masters should be encouraged

to err on the side of caution, rather than jeopardize the whole adventure,

including the possible loss of the ship, her cargo and the crew.

(e) Fear of loss of life alone is in theory insufficient, although Courts may

64. Lowndes & Rudolf, id at 3.

§S5. These provisions are identical to s. 250(1) and (2) of the Insurance Act, R.S.N.S. 1967, ¢. 148, as amended.
66. Austin Frigrs Steamship Co. Lid v. Spillers & Bakers L1d. (1915) | K.B. 833.

67. Morrison Sieamship Co. Lid v. “GREYSTOKE CASTLE™ (Cargo Owners) [1947] A.C. 265, at p. 310.
68. Societe Nouvelle & Armement v. Spillers & Bakers Lid (1917] 1 K.B. 86S.

69. Joseph Waison and Som Lid. v. Fireman's Fund Insurance Co. of San Francisco (1922) 2 K.B. 355.

. Viassopoulos v. Bnush and Forerga Manne Insurance Co. (The “MAKIS™) (1929) | K.B. 187
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impute to the master in such situations a fear of loss or damage to the cargo
even though he may never have given it a thought. Again, the reasons are
based in public policy.”

(f) The danger to the common adventure must not only be real. it must also
be substantial. Again however, for policy reasons, Courts are fairly ready to
ascribe substantial danger to any particular situation.”?

(g) Thesacrifice must be ifitentional, and losses arising through accident or
intervention of superior forces, such as government orders, will not be made
good in general average. Therefore, the sacrifice or expenditure must resuit
from the deliberate exercise of reasoning power and discretion, usually on
the part of the master, and be directed to preservation of the vessel and its
cargo.”

(h) The general average act itself must usually be that of the master; the act
of a stranger to the adventure will not qualify. Again, for policy reasons, the
Courts will strain to find that an act done on the order of the owner or a
government authority is the act of the master himself, on the fiction that the
act was sanctioned, or at least acquiesced in, by the master, in the reasonable
belief that it was necessary to preserve the maritime adventure.’¢

(i) There must be a common adventure, and while that sounds very simple.
many difficulties may arise in practice. For example, to jettison cargo to
enable the ship to take on board the passengers and crew of another vessel
which is sinking or otherwise in distress would not be general average, for.
although a sacrifice may be made, it is not made to avoid danger to the
original maritime adventure.?®

(j) Where the fault or the act of one party to the adventure necessitates the
sacrifice or expenditure, the fact of such fault does not preclude characteriza-
tion as a general average act, but the party at fault is not entitled to
contribution from any other party at whose instance such fault is
actionable.”® Again, policy considerations arise related to avoiding circuity
of action and to preventing a party legally at fault from recovering in general
average for the consequences of his own actionable wrong. Examples of
fault are unseaworthiness of the ship necessitating the sacrifice or expendi-

71. Lowndes & Rudoif. supra. a. 63 at 30: Monigomery & Co. v. Irdemnity Mutual Marine Insurance Co. Lid.
(1902) 1 K.B. 734(C.A.).

72. Marine Insurance Act, 1906 (U. K.}, 5. 66(2). requires the act or sacrifice to be made in a “time of peril™. as
does Insurance Act. R.S.N.S. 1967, c. 148, 5. 250(2): sce for exampie: Siewarr et al. v. The Wes: of India and
Paciftc Sieamskip Co. (1873) L.R. 8 Q.B. 88.

73. InAthel Line L1d v. Liverpool and London War Risks Insurance Assocsation Lid, {1944) 1 K.B. 87, two of the
plaintiffs vessels. s2iling in convoy from Bermuda to the U.K., put beck 1o Bermuda in obedience 10 the
order of the convoy commodore, following Admiraity instructions given after an enemy attack on a
preceding convoy, and the plaintifl was uaable to recover the extra cost of fuel and stores consumed in
general average under its war risks policy; see also Lowndes & Rudeolf, suprg n. 63 at 31-2.

74. Pricev. Noble(1911) 4 Taunt. 123; Papayarni v. Gramgian Steamskip Co. (1896) | Com.Cas. 448; Athel Line
Lxd v. Liverpool and London War Risks Insurance Associasion Lid id

75. Lowndes & Rudolf, supra note 63, pp. 35-6.

76. See Goulandris Brothers Lid. v. B. Goldman & Sons Lid. (1958) | Q.B. 74; Western Canada Sieamship Co.
Ltd. v. Canadian Commercial Corp. etal. [1960)S.C.R. 632: Cancdica Transpors Co. Lid. v. Hunt. Leuchars.
Hepburn Lid. [ 1947} Ex. C.R. 83; Consolidated Mimng & Smeiting Co. of Canada Lid. v. Straits Towing Lid.
[1972) 2 Lioyd's Rep. 497 (Ex. Ct.); and ziso Federal Commerce & Naviganion Co. Lid. et al. v. Eiseners-
G.m.b.H. (The "OAKHILL")(1974)S.C.R. 1225, showing that even fault occurring after the peril may be of
relevance.
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ture in circumstances where the shipowner's liability was not excluded by

the contract of carriage, or inherent vice of the cargo necessitating the

general average act. The term “fault™ in this context means actionable fault.

If the fault is not actionable, because liability is excluded by the contract of

carriage or by statute, a party is not precluded from recovery in general

average. )

The charterparty usually refers to the York-Antwerp Rules, the most recent
promulgation of which is the York-Antwerp Rules, 1974.77 Such Rules apply
by contractual incorporation rather than by operation of law, and contractual
acceptance of their application is found in virtually every charterparty or other
contract of affreightment. The Rules do not form a complete code on the
subject of general average. and they must be supplemented by the common law
or by the statutory law applicable to the contract, or by the rules of practice of
average adjusters, or by the custom at the port or place of adjustment.

Where general average acts or expenditures occur, professional average
adjusters will determine the allowable expenditures and contributing values of
the various interests, and will determine the amount or amounts to be made
goodin g;neral average by one party to another. Canadian cases on the subject
are rare.

VIII. PAYMENT OF HIRE

Hire is the consideration payable by the charterer to the owner for the
provision of the ship and services specifed under the charter, and continuity of
receipt of hire is obviously of significant importance to the owner. The amount
of hire is normally a stipulated amount daily, based on a 24-hour day, seven
days per week. Hire payment provisions in charterparties relating to com-

77. The Rules are reproduced in Lowndes & Rudolf, supra n. 63 in Appeadix I, commencing at p. 432
78. Ia addition to the three Canadian cases referred to in n. 76, other Canadian authoritics are:

(a) The Western Assurance Co. v. The Onsario Coel Co. of Toroneo (1892) 21 S.C.R. 383 — Following
straading of the cacrying vessel, the cargo owner could have salvaged its cargo relatively inexpensively, but
wEs not permitted to do so by the vessel’s hull uaderwriters who then attempted to saivage the ship and
CRrgo at great expense. eventuaily saving some cargo but losing the ship. The underwriters then soughta
coatribution to the expenses incurred in general average from the cargo owner pursuant to the terms of an
sverage boad provided by the cargo owner, but the Supreme Court heid that the general average burden to
be thrown on the cargo owner could not exceed the reasouable cost of saving the cargo by itself;

®) The /nsurance Company of North America v. Colonial Steamships Lid. (1942) S.C.R. 357;

(c) DrewBrownlid. v. The “ORIENT TRADER" [1974]S.C.R. 1286. A cargo of tin slabs was shipped from
Malaysis to Hamilton under 3 contract of carriage which incorporated the law of the United States, During
discharge in Toronto. a fire started in other cargo resulting in scrious cargo damage and loss of the ship. The
owners of the tin sued for their loss 2nd the shipowner counterclaimed for general average. The United
States kad & Fire Statute which excluded a shipowner's liability for fire damage uniess caused by design or
aegicct of the owner. The Court was divided, but by 2 majority, held the shipowner entitled to recover in
gencral average from the cargo ownaer, as the shipowner’s fault (if any) was not actionable uader the proper
law of the contract. Although there is a (ire exception in the Carriage of Goods by Water Act. supra n. 3,
(Schedule, Article [V. Rule 2(b), covering “fire, uniess c3used by the zctual fault or privity of the carrier™]. a
shipowner wiil not be abie to rely oa the exception if he has failed in his obligation to exercise duediligence
in respect of seaworthiness (Maxine Footwear Co. Lid. v. Caxadian Government Merchant Marine Ltd. (1959)
A.C. 589 (R.C)L

Canada does not have 3 fire statute (such as contzined in the U. K. Merchant Shipping Act, 1894, 5. 5020r as
in the United States), so ultimate lisbilities under Canadian law, including liabilities to contribute 1n general
average. may be quite different than if determined uader the English or American law. (See, for example,
Domimion Glass Co. Lid v. The “ANGLO INDIAN™ [1944) S.C.R. $09).
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mercial vessels are carefully drafted and provide the charterer little, if any,
latitude. Charters often stipulate that hire 1s payable in advance, at a time and
in 2 manner set forth in the charterparty, failing which the owners may
withdraw the vessel from the service of the charterer, without prejudice to any
claim which the owner might otherwise have against the charterer. At common
law, mere lateness in payment would not entitle the owner to withdraw the
vessel, unless the circumstances of the charterer’s failure showed an unwilling-
ness or an inability to make payment, which amounted to repudiation of the
charter.?® Thus, the contractual right to withdraw the vessel from service is of
supreme importance to an owner.

The hire payvment provisions in offshore supply vessel charters tend to give
the charterer somewhat more latitude than would apply to charterers of
commercial vessels generally, possibly because of the general reputation,
solvency and bargaining power of such charterers, which are usually major oil
companies or their affiliates.

While some offshore supply vessel charters provide that upon default of
payment the owner shall have the right to withdraw the vessel immediately,
others grant the owner an option to withdraw the vessel only upon notice to the
charterer that the vessel will be withdrawn if hire is not paid before expiry of a
period of grace. Such provisions are commonly referred to as *“‘anti-
technicality™ clauses. In addition, some charters may provide for the payment
of interest if pavments due under the charter to the owner are outstanding for
more than fifteen days beyond their due date.

A notice of withdrawal terminates the charterparty, and, to be effective, the
notice of withdrawal must be given to the charterers and must state
unequivocally that the owner intends to terminate.® Temporary withdrawal of
the vessel for nonpayment of hire is a right which exists only if it is specifically
conferred on the owner under the terms of the time charter.8!

In the reported cases, the failure to make a hire payment when due has
frequently arisen through trivial mistake, possibly by the charterer’s bank, but
the owner has been held to be entitled to exercise the contractual right of
withdrawal of the vessel nonetheless. Many judges have likened the withdrawal
provision to forfeiture, and, until recently, it was an unresolved issue whether
equitable relief from forfeiture applied in such a situation. In The LACONIA,,82
Lord Salmon, in obiter dictum, expressed the opinion that the doctrine of
equitable relief against forfeiture, would very rarely, if at all, be available in
relation to a charterparty. However, he indicated that he could conceive of
circumstances in which failure to make punctual payment might be due to pure
accident and might occasion no real detriment to the owners, whereas
withdrawal might cause extremely heavy losses to the charterers in circum-
stances where reasonabie commercial people might think it unconscionable for
the owners to take advantage of the failure, and that, in such circumstances,
equitable relief from forfeiture might be available.

79. Wilford. Coghlin. Healy & Kimball, Time Ckarrers (20d ed., 1982), p. 156.

80. Aegnoussions Shipping Corporation of Monrovia v. A/S Kristian Jebsens Rederi of Bergen (The
“AEGNOUSSIOTIS™ ) [1977] 1 Lioyd's Rep. 268.

81. Internanonal Bulk Carriers(Beirus) S.A.R.L v.Eviogia Skipping Co. S.A. etal (The “MAHALIOS XILAS™)
(1978) 2 Llovd’s Rep. 186.

82. (1977)1 Llovd's Rep. 3152 322 (H.L.).
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On June 30. 1983. the House of Lords rejected the argument that the
equitable relief principle could apply to time charters.83 In giving the decision.
the House of Lords indicated that their observations were directed exclusively
to time charters that were not by demise, and that identical considerations
would not be applicable to bareboat charters.

The right of withdrawal may be waived by the owner’s acceptance of a late
payment before withdrawal of the vessel, but such accepiance of a late payment
will not necessarily be implied merely because funds have been received by the
owner'’s bank and the bank has started internal processing.?¢ Furthermore.
acceptance of a timely, although insufficient, payment will not constitute a
waiver of the shipowner’s right of withdrawal, and the shipowner will have a
reasonable time to review the charterer’s deductions before giving notice of
withdrawal. Such notice must be exercised within a reasonable time, otherwise
it may be considered to have been waived.8 The owners will be permitted a
reasonable time to make inquiries through their banks to determine whether or
not the payment has been made, and in doing so they will not waive the right to
withdraw the vesse].86

As noted above, some charters provide the owner with an option to
withdraw the vessel which can only be exercised after failure by the charterer to
make payment when due, and only then upon notice being given to the
charterer by the owner. Such anti-technicality clauses appear in many Canadi-
an offshore supply vessel charters. In 4fovos Shipping Co. S.A. v. Pagnan (The
AFOV0S),% such a clause, rather inelegantly worded, provided that:

When hire is due 3nd not received by the owners, before exercising the option of withdrawing the vessel
from the charterparty, will give charters 48 hours notice. Ssiurdays, Sundsys and holidays excluded
and will not wishdraw the vessel if the hire is paid withia these 48 hours,

The charterers had instructed their bank in Italy to remit funds by telex to the
owners’ bank in London, but due to a mistake in the telex directory, the telex
went to a third party rather than to the London bank, and the mistake was not
discovered for some days. On the due date, the owners advised the charterers
that if the hire due on that day was not received, the vessel would be withdrawn
from their service. Four days later, the owners withdrew the vessel for failure to
pay hire. The House of Lords held that the 48 hours’ notice stipulated in the
anti-technicality clause could not validly be given until after midnight on the
day when hire was due, and since the notice was given earlier, it was not valid.
From this case, it would appear that the Courts will not grant equitable relief
against forfeiture if the parties have agreed upon their own method of resolving
such problems through incorporation of an anti-technicality clause.

Scandinavian Trading Tamker Co. A.B. v. Flota Petrolera Ecugtoriana (The “SCAPTRADE™) [1983)
L.MLL.N. %6.

The “LACONIA". supran. 82,

Id

The“BALDER LONDON™ [1980]2 Lloyd's Rep. 489 — Norwegian owners inquired through their London
bank oa a Friday to determins if hire due the previous day had been paid to their New York bank. On the
following Monday. the London bank confirmed that the funds had not been recoived in New York. and the
owner thereupon gave notice of withdrawal. The Coure did not consider the time taken for inquiry by the
ownsr to be unreasonable, and the notice of withdrawal was effective: see also: The “SCAPTRADE {1981)
2 Lloyd’s Rep. 425.

87. [1983)1 W.L.R. 195 (H.L.).

ggp 8
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[X. OFF-HIRE

Since no charterer wishes to make hire pavments for periods when the
chartered vessel is incapable of performing obligations contemplated by the
charterparty, all time charters contain off-h:re provisions.28 The topic can be
addressed only in the most general way, for the off-hire clauses vary
considerably in their terms. Ordinarily, the :ff-hu'e clause will provide that in
the event of any detention®® or loss of time due to deficiency of men or stores,
breakdown of or damage to hull, machinery or equipment, drydocking,
grounding, fumigation, quarantine. breach of orders or neglect of duty on the
part of the master, officers or crew, fires, collision, or any cause rendering the
vessel inefficient or unable to perform, and if such detention or loss of time
shall continue for a specified period, then the vessel will go off-hire until it is
again in an efficient state to resume the service.

Other circumstances may also lead to the vessel being placed off-hire,
including detention through legal process, such as arrest, or detention by order
of government authorities or requisition, or, of course, loss of the vessel itself.
The purpose of off-hire clauses is to balance the interests of the two parties in
such a way that the charterer only pays for what it gets.

There are times when a vessel may suffer from some breakdown or
inefficiency which does not affect its full operation, but affects part of the
service to be provided. It is a matter for determination in each case whether
such a deficiency falls within the off-hire clause. Many times, the vessel is able
to fulfill most of its functions, and the defect itself may not cause any loss of
time which would result in the vessel being off-hire during that period.

The off-hire provisions in Canadian offshore supply vessel charters
generally do not allow the owner much latitude. Obviously, the charterer is
interested in having the vessel at its disposal continuously during the charter
period, and extended periods of downtime may seriously prejudice the
charterer’s other activities and obligations. Therefore, it is not uncommon for
the off-hire provisions to include a right of termination if off-hire exceeds a
stipulated amount of time. In addition, charters usually contain specific
provisions obliging the owner to have the vessel drydocked and to have routine
maintenance performed. A vessel would ordinarily be off-hire for the purpose
of drydocking, but on hire during regular maintenance, unless the maintenance
periods exceed the specified time limit.

X. MISCELLANEOUS COMMENTS

Most offshore supply vessel charters contain a ‘choice of laws’ clause which
often refers to the laws of a particular province. It is preferable to refer to the

88, The general rule is that a ship on time charter is continuously on hire uniess the chasterer is able to bang
itself clearly within the terms of any off-hire provisions — Mareva Navigation Co. Lid. v. Canana Armadora
SA. (The "MAREVA A.S.”) (1977] 1 Lloyd's Rep. 368, at p. 381.

89. The word “detention* is usually incorporated in the off-hire clause, but its meaning is not clear. It may
include detention by judicial process, arrest or seizure. Sometimes the words are “detention by average™
(which refer simply to damage). In The "MAREVA A.5.", supra. Kerr, J., considered the word to refer 10
more than mere delay, and thougitt it to bear some specific and additionsl meaning, and that 1t wasintended
to refer 10 a physical and geographical constraint upon movement of the vessel in relation 10 her service
under the charter. He found suppon for his remarks in the judgment of Devlin, J.. in Roval Greek
Governmen: v. Minister of Transpors (1949) 83 L1.L.Rep. 228, at p. 239.
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Canadian maritime law and the laws of the favoured province because, as
discussed above, maritime law and federal statutes will apply in many
circumstances.

Some charterparties also provide that the parties agree to submit to the
jurisdiction of the courts of a particular province, and that disputes arising out
of the charter will be determined only by those Courts.%® Under such an
exclusive jurisdiction clause, a charterer may waive any rights that it would
otherwise have to institute an action in rem in the Federal Court of Canada and
to obtain security for its claim by arrest of the vessel in that action.

Finally, the possibility of submission to arbitration deserves some con-
sideration. In the commercial shipping world, the vast majority of charterparty
disputes are resolved through the arbitration process. When such disputes,
particularly those that are technical in nature, are submitted to experienced.
skilled and knowledgeable arbitrators, resolution will often come more quickly
and economically than through resort to the judicial process.

APPENDIX A

UNITED KINGDOM STANDARD CONDITIONS FOR
TOWAGE AND OTHER SERVICES (REVISED 1974)

1.(a) The agreement between the Tugowner and the Hirer is and shall at all
times be subject to and include each and all of the conditions hereinafter set
out.

(b) For the purpose of these conditions:

(i) “towing” is any operation in connection with the holding, pushing,
pulling, moving, escorting or guiding of the Hirer’s vessel, and the
expressions “‘to tow”, “being towed’ and “towage” shall be defined
likewise.

(ii) *“‘vessel™ shall include any vessel, craft or object of whatsoever nature
(whether or not coming within the usual meaning of the word *‘vessel™)
which the Tugowner agrees to tow or to which the Tugowner agrees at the
request, express or implied, of the Hirer, to render any service of whatsoever
nature other than towing.

(iii) “‘tender™ shall include any vessel, craft or object of whatsoever nature
which is not a tug but which is provided by the Tugowner for the
performance of any towage or other service.

(iv) The expression *‘whilst towing™ shall cover the pericd commencing
when the tug or tender is in a position to receive orders direct from the
Hirer's vessel to commence pushing, holding, moving, escorting, or guiding
the vessel or to pick up ropes or lines, or when the tow rope has been passed

90. Sce generally, Robertson, Jurisdicrion Clauses and The Canadian Conflict of Laws (1982), 20 Alta. Law Rev.
296.
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to or by the tug or tender, whichever is the sooner, and ending when the final
orders from the Hirer's vessel to cease pushing, holding, moving, escorting
or guiding the vessel or to cast off ropes or lines has been carried out, or the
tow rope has been finally slipped, whichever is the later, and the g or
tender is safely clear of the vessel.

(v) Any service of whatsoever nature to be performed by the Tugowner
other than towing shall be deemed to cover the period commencing when the
tug or tender is placed physically at the disposal of the Hirer at the place
designated by the Hirer, or, if such be at a vessel, when the tug or tender is in
a position to receive and forthwith carry out orders to come alongside and
shall continue until the employment for which the tug or tender has been
engaged is ended. If the service is to be ended at or off a vessel the period of
service shall end when the tug or tender is safely clear of the vessel or, if it is
to be ended elsewhere, then when any persons, baggage, goods, mails,
specie, ship or engine parts or gear or articles of whatsoever description have
been landed or discharged from the tug or tender and/or the service for
which the tug or tender has been required is ended.

(vi) The word **tug"™ shall include “‘tugs”, the word “‘tender” shall include
*‘tenders™, the word **vessel™ shall include “vessels™, the word “Tugowner"
shall include “Tugowners™, and the word *‘Hirer” shall include “Hirers".

(vii) The expression *“Tugowner™ shall include any person or body (other
than the Hirer or the owner of the vessel on whose behaif the Hirer contracts
as provided in Clause 2 hereof) who is a party to this agreement whether or
not he in fact owns any tug or tender, and the expression *“‘other Tugowner”
contained in Clause 5 hereof shall be construed likewise.

2. If at the time of making this agreement or of performing the towage or of
rendering any service other than towing at the request, express or impiied, of
the Hirer, the Hirer is not the owner of the vessel referred to herein as *“‘the
Hirer's vessel™, the Hirer expressly represents that he is authorized to make
and does make this agreement for and on behalf of the owner of the said vessel
subject to each and all of these conditions and agrees that both the Hirer and
the Owner are bound jointly and severally by these conditions.

3. Whilst towing or whilst at the request, express or implied, of the Hirer,
rendering any service other than towing, the master and crew of the tug or
tender shall be deemed to be the servants of the Hirer and under the controi of
the Hirer and/or his servants and/or his agents, and anyone on board the
Hirer's vessel who may be employed and/or paid by the Tugowner shall
likewise be deemed to be the servant of the Hirer and the Hirer shall
accordingly be vicariously liable for any act or omission by any such person so
deemed to be the servant of the Hirer.

4. Whilst towing, or whilst at the request, either express or implied of the
Hirer, rendering any service of whatsoever nature other than towing:

(a) The Tugowner shall not be responsible for or be liable
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(i) for damage of any description done by or to the tug or tender, or done
by or to the Hirer's vessel or done by or to any cargo or other thing on
board or being loaded on board or intended to be loaded on board the
Hirer's vessel or the tug or tender or by or to any other object or property:

or .
(i1) for loss of the tug or tender or the Hirer's vessel or of any cargo or
other thing on board or being loaded on board or intended to be loaded
on board the Hirer’s vessel or the tug or tender or any other object or
property;

or

(iii) for any personal injury or loss of life howsoever and wheresoever
caused including personal injury or loss of life of the master and/or crew
of and/or any person on board the tug or tender;

or

(iv) for any claim by a person not a party to this agreement for loss or
damage of any description whatsoever,

arising from any cause, including (without prejudice to the generality of the
foregoing) negligence at any time of the Tugowner’s servants or agents,
unseaworthiness, unfitness or breakdown of the tug or tender, its machinery,
boilers, towing gear, equipment, lines, ropes or hawsers, lack of fuel, stores,
speed or otherwise, and

(b) The Hirershall be responsible for, pay for and indemnify the Tugowner
against and in respect of any loss or damage and any claims of whatsoever
nature or howsoever arising or caused whether covered by the provisions of
Clause 4(a) hereof or not (including any arising from or caused by the
negligence of the Tugowner or his servants or agents) including the loss of or
damage to the tug or tender, provided that the Hirer shall not be liable to the
Tugowner for or in respect of loss, damage or claims which the Hirer proves
(the burden of proof being on the Hirer) to have been solely caused by the
failure of the Tugowner, and due to the actual fault or privity of the
Tugowner, to make his tug or tender seaworthy for the towage or scmce
other than towage.

Provided however, notwithstanding anything hereinbefore contained, the
Tugowner shall under no circumstances be responsible for or be liable for any
loss or damage caused or contributed to, by or arising out of any delay or
detention of the Hirer's vessel or of the cargo on board or being loaded on
board or intended to be loaded on board the Hirer’s vessel or of any other
object or property or of any person, or any consequences thereof, whether or
not the same shall be caused or arise whilst towing or whilst at the request,
either express or implied of the Hirer, rendering any service of whatsoever
nature other than towing or at any other time whether before during or after
the making of this agreement.
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5. The Tugowner shall at any time be entitled to substitute one or more tugs or
tenders for any other tug or tender or tugs or tenders. The Tugowner shall at
any time (whether before or after the making of this agreement between him
and the Hirer) be entitled to contract with any other Tugowner (hereinafter
referred to as “the other Tugowner™) to hire the other Tugowner's tug or
tender and in any such event it is hereby agreed that the Tugowner s acting (or
is deemed to have acted) as the agent for the Hirer, notwithstanding that the
Tugowner may in addition, if authorized whether expressly or impliedly by or
on behalf of the other Tugowner, act as agent for the other Tugowner at any
time and for any purpose including the making of any agreement with the
Hirer. In any event should the Tugowner as agent for the Hirer contract with
the other Tugowner for any purpose as aforesaid it is hereby agreed that such
contract is and shall at all times be subject to the provisions of these conditions
so that the other Tugowner is bound by the same and may as a principal sue the
Hirer thereon and shall have the full benefit of these conditions in every respect
expressed or implied therein.

6. Nothing contained in these conditions shall limit, prejudice or preclude in
any way any legal rights which the Tugowner may have against the Hirer
including, but not limited to, any rights which the Tugowner or his servants or
agents may have to claim salvage remuneration or special compensation for
any extraordinary services rendered to vessels or anything aboard the vessels
by any tug or tender. Furthermore, nothing contained in these conditions shall
limit, prejudice or preclude in any way any right which the Tugowner may have
to limit his kiability.

7. The Tugowner will not in any event be responsible or liable for the
consequences of war, riots, civil commotions, acts of terrorism or sabotage,
strikes, lockouts, disputes, stoppages or labour disturbances (whether he be a
party thereto or not) or anything done in contemplation or furtherance thereof
or delays of any description, howsoever caused or arising, including by the
negligence of the Tugowner or his servants or agents.

8. The Hirer of the tug or tender engaged subject to these conditions
undertakes not to take or cause to be taken any proceedings against any
servant or agent of the Tugowner or other Tugowner whether or not the tug or
tender be substituted or hired or the contract or any part thereof has been
sublet to the owner of the tug or tender, in respect of any negligence or breach
of duty or other wrongful act on the part of such servant or agent which, but for
this present provision, it would be competent for the Hirer so to do and the
owners of such tug or tender shall hold this undertaking for the benefit of their
servants and agents.

APPENDIX B
EASTERN CANADIAN TUG OWNERS' LIMITED

STANDARD TOWING CONDITIONS

1. The Tug Company will not be responsible for any delay in supplying tug
service arising from any cause whatsoever or for any loss, damages or injuries
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which may be sustained in consequence thereof by the owners, charterers or
operators of any vessel or craft or by any other person or persons interested
therein.

2. Tug services will be supplied upon the condition that all towing, moving,
shifting, docking, undocking or other handling of a vessel or cra.ft of any
character by a tug or tugs owned or employed by the Tug Company is done at
the sole risk of such vessel or craft and of the owners, charterers or operators
thereof, and that the Master and crew of such tug or tugs used in the said
services become the servants of and identified with such vessel or craft and their
owners, and that the Tug Company undertakes only to provide motive power.

3. The Tug Company will not be responsible for the acts, defaults, negligence,
gross or otherwise, of the Master or crew of such tug or tugs, or any of their
servants or agents or eise whatsoever, nor for any damages, injuries, losses,
delays, costs, expenses, infringement of rights from whatsoever cause arising,
including unseaworthiness of the tug or tugs used in the said services, provided
due diligence has been exercised by the Tug Company to make the tug or tugs
seaworthy, that may occur either to such vessel or craft, or property or persons
on board thereof, or to any other ship or vessel or property of any kind whether
fixed or movable, and the Tug Company as well as the Master of the tug or tugs
engaged in such services and their crew shall be held harmiess and indemnified
by the Hirer against all such damages, injuries, losses, delays, costs, expenses
and infringement of rights, and against all claims in respect thereof.

4. Such exemption from liability shall apply regardless of whether such vessel
or craft assists in the services with its own steam or power or in any other way,
and irrespective of whether any employee of the Tug Company or the Master
or any of the crew of such tug or tugs is at the time of said services on board of
such vessel or craft, or in command thereof.

5. The foregoing conditions shall apply to any damages, injuries, loss, costs,
expenses and infringement of rights from whatsoever cause arising including
unseaworthiness that may occur to the vessel or craft requiring the tug or tugs
or to any other vessel or craft, or to any person or property on board thereof, or
to any other property whether fixed or movable, while such tug or tugs is or are
in attendance upon or fast to or engaged in any manoeuvre for the purpose of
making fast to or disengaging from or proceeding clear from the vessel or craft
requiring the tug or tugs, provided however that the said conditions shall not
apply to loss of or damage to the tug or tugs or to property on board the tug or
tugs or to damages for personal injuries to or loss of life of members of the
crews of the tug or tugs or persons on board thereof, unless such loss or damage
or such damages for personal injuries or loss of life shall have been caused or
contributed to by the fault or negligence of the vessel or craft requiring the tug
or tugs.



