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I.  INTRODUCTION

Ever since the decision of the Supreme Court of Canada in Semelhago v. Paramadevan,
which changed the law on the availability of specific performance for breach of contract,
property developers have found the door to that remedy effectively closed.1 The recent
decision of the Supreme Court in Southcott Estates Inc. v. Toronto Catholic District School
Board confirms that trajectory despite the valiant attempts by some developers to bring their
cases within the rubric of the Semelhago decision.2 However, Southcott is not so much a case
about specific performance as it is a case about the obligation to mitigate and how a
defendant can prove that a plaintiff has failed to make reasonable efforts to mitigate. It is also
a case where the plaintiff sought to plead that it was a “volume buyer,” the obverse of a
“volume seller,” and whether this fact meant that it did not have to take the profit from a
subsequent purchase into account as an act of mitigation.

II.  FACTS AND FINDINGS

In Southcott, the plaintiff developer, a single purpose company, was a subsidiary of
Ballantry Homes, a holding entity for a number of other single purpose companies that
developed property in the wider metropolitan Toronto area. The plaintiff wished to purchase
vacant land from the defendant Board, land that was surplus to the Board’s needs, but which
was first required to be severed through an appropriate planning application. The parties
negotiated an agreement for sale and purchase which was conditional upon the Board
obtaining the appropriate planning severance and which also gave the plaintiff a further thirty
days in which to exercise due diligence to ensure that it could successfully develop the land
into residential building lots. The Board was dilatory in making attempts to secure the
planning consent. It was reluctant to go through this process while there was a possibility that
the purchaser would itself be unable to secure consent to a viable residential development.
In spite of a number of extensions of time, the Board never secured the planning severance
and the plaintiff commenced suit for breach of contract claiming that the Board failed to use
best efforts to secure the planning approval. Most of the trial judgment is devoted to
determining whether the Board had in fact breached its contractual obligation to use best
efforts to secure planning consent, and it is clear that this is where most of the parties had
spent their time in the trial. The trial judge found for the plaintiff and held that the Board was
deficient in numerous respects in failing to secure the planning severance. This established
both breach of contract and causation, the Board’s breach giving rise to a consequential loss
of profits on the potential development of the subject land.
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At trial, the plaintiff requested specific performance and sought to take on the evidential
burden now imposed on plaintiffs as a result of the decision in Semelhago that this property
was unique and that the plaintiff held a fair, real, and substantial justification for its claim.
Judge Spiegel, the trial judge, quickly found against the plaintiff on this point, poignantly
noting that:

Indeed, the plaintiff’s counsel candidly admitted that he was unable to refer the court to any case decided
after Semelhago in which specific performance had been granted in respect of the purchase of property for
investment.3

Unable to secure specific performance, the plaintiff asked for damages, not in lieu of
specific performance but for breach of contract. The parties agreed that the value of the land
had not increased between the time the contract had been formed, the date of breach, or the
date of trial, the relevant period being affected by the global economic crisis during that
period. The plaintiff claimed for consequential losses, those that flowed from the loss of
profits envisaged from a successful residential development had the contract been performed.
Because the eventual development was dependent upon securing planning consent, a matter
which ultimately lay in the hands of a third party, the municipality, the assessment of
damages engaged the loss of a chance analysis relying upon the well-trod principles applied
in Folland v. Reardon.4 The loss of a chance was placed at 60 percent of the expected profits.
However, the defendant also challenged the assessment of damages claiming that the plaintiff
had failed to avail itself of an opportunity to mitigate its losses. In particular, the defendant
claimed that, following its breach, the plaintiff could have purchased similar development
property and thus lessened the lost profits incurred. With the evidential burden being placed
on the defendant to prove that the plaintiff did not avail itself of an opportunity to mitigate,
the defendant adduced evidence that during the relevant period other companies in the
Ballantry Group did purchase development property. In addition, the defendant provided
evidence that some 81 parcels of land were available for development and that 49 properties
had been subdivided during the relevant period.

Judge Spiegel did not accept the defendant’s submission on mitigation. The fact that other
Ballantry companies had purchased land was characterized as “collateral” activity. Ballantry
was always in the market for land; it had the financial resources to make those purchases
regardless of its commitment to the transaction with the defendant, and thus, those
subsequent dealings did not arise out of the consequences of the breach and were not steps
made in mitigation. Judge Spiegel rejected the evidence of the availability of other properties
on the basis that the evidence did not actually demonstrate that the properties were available
to the plaintiff for sale or that they were capable of profitable development, only that they
had been sold during the relevant period. The plaintiff was awarded $1,935,500 in damages
(60 percent of $3,225,827).

The defendant appealed claiming: (1) the trial judge had erred in finding the Board’s
breach of duty was the proximate cause of the failure to secure severance consent; and (2)
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the trial judge had failed to apply the doctrine of mitigation appropriately.5 On the first
ground of appeal, the Court of Appeal affirmed the trial judge. On the second ground, the
Court of Appeal found the trial judge had erred on the assessment of damages in that he
failed to take proper account of the evidence concerning mitigation. The Court of Appeal
accepted that the defendant’s evidence on the availability of other suitable vacant land sites
did discharge the onus on the defendant to demonstrate that the plaintiff failed to take
reasonable steps in mitigation. To require more of the defendant, as the trial judge had
insisted, was to place too high a burden on the defendant. In fact, the Court of Appeal held
that the simple assertion by the plaintiff during testimony that it had no intention of
mitigating loss, was sufficient to meet the onus on the defendant and to shift the evidentiary
onus to the plaintiff to demonstrate that, even if it had taken steps in mitigation, it could not
have done so. In addition, the fact that other Ballantry companies had made purchases proved
that there was suitable development land available. The Court of Appeal awarded nominal
damages of one dollar.

The appeal to the Supreme Court of Canada was on the sole issue of mitigation, and, in
particular, what obligation lay on a single purpose company to mitigate, the relationship
between mitigation and a claim for specific performance, and whether there was evidence
of comparable properties available for mitigation. The Supreme Court, by a majority,
affirmed the Court of Appeal’s decision. 

With respect to the obligation of a single purpose company to mitigate, Justice
Karakatsanis, writing for the majority, quickly dismissed Southcott’s argument that because
it was dependent upon funds to complete the deal flowing from its parent company,
Ballantry, all that could be expected of it was to litigate expeditiously in bringing an action
for specific performance. Of course, a claim for specific performance meant that Southcott
had access to the resources to complete the sale, which, because of the breach, could now be
applied to mitigation. In addition, factually, Southcott did not argue that it was impecunious
nor lacked access to capital or the ability to borrow at favourable rates. Finally, to distinguish
single purpose companies from an obligation to mitigate would unfairly advantage this
corporate structure and possibly impose higher damages on defendants who dealt with them.
Southcott was also caught on its own petard. It argued that properties purchased by other
Ballantry companies had to be treated as collateral because Ballantry was always in the
market for land and thus it held no obligation to mitigate. Justice Karakatsanis responded,
starting that Southcott cannot claim the benefits of maintaining a separate legal identity with
respect to a claim for specific performance, but at the same time claim the benefits of
Ballantry’s corporate structure in answer to why other comparable properties could not be
purchased in mitigation. The sole question was whether the reasonableness of Southcott’s
actions following breach had been sufficient to satisfy the obligation to mitigate.

With respect to the relationship between specific performance and the obligation to
mitigate, the majority reiterated the Court’s position previously established in Asamera Oil
Corp. v. Seal Oil & General Corp.6 and Semelhago.7 Where a plaintiff has a “fair, real, and
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substantial justification”8 for his claim to specific performance then he is acting reasonably,
in satisfaction of the obligation to act reasonably to mitigate loss, by not purchasing other
property upon the defendant’s breach. Thus, everything hung on the plaintiff’s claim to
demonstrate a fair, real, and substantial justification for specific performance. As a purchaser
of property for investment purposes, Southcott could not make such a claim unless it could
show that money was not a complete remedy because the land had a peculiar and special
value to it. This, it could not prove. As the majority concluded, Southcott “was engaged in
a commercial transaction for the purpose of making a profit. The property’s particular
qualities were only of value due to their ability to further profitability.”9

With respect to the evidentiary issue of what the defendant had to prove, the majority
reiterated that the onus of proving a failure to mitigate lies on the defendant and is satisfied
only upon proof that the plaintiff “failed to make reasonable efforts to mitigate and that
mitigation was possible.”10 This approach rejected the Court of Appeal’s analysis of
Southcott’s admission that it had no intention of ever mitigating had the effect of shifting the
evidentiary onus on to Southcott to prove that even if it had taken steps to mitigate there were
no comparable properties available. Rather, the onus always stayed with the defendant, but
the trial judge had made an error “in principle in failing to consider relevant evidence” — an
error which “skewed his factual analysis on the issue of mitigation.”11 Combined, these errors
constituted a “palpable and overriding error” justifying appellate court intervention.

Turning to the specific evidence before the Court, the majority concluded that the trial
judge should have drawn a reasonable inference from the Board’s evidence concerning the
sale of 81 properties of raw land and the 49 properties actually developed over the relevant
time that suitable investment properties were available to Southcott. Similarly, a reasonable
inference of profitability flowing from these developments could be drawn based on the fact
that other experienced developers had completed the developments. Finally, the majority held
that the trial judge had made an error in not accepting the evidence of other purchases made
by Ballantry group of companies, of which there were seven developments, as evidence of
“‘available’ comparable mitigation opportunities.”12

Chief Justice McLachlin dissented in Southcott. She defined the onus upon the defendant
to show a failure to mitigate in slightly stronger language, opining that the defendant had to
prove the following: “(1) that opportunities to mitigate the loss were available to the plaintiff;
and (2) that the plaintiff unreasonably failed to pursue these opportunities.”13 The Board’s
evidence was deficient to meet this test in that its expert witness did not give evidence that
any of the properties which had been sold and developed were actually available for sale to
the plaintiff, and that the proffered comparable properties were not actually that factually
comparable in terms of size, location, or profitability. The Chief Justice also accepted that
other purchases by Ballantry companies should be treated as collateral and that Ballantry had
the financial capacity to purchase as many good properties as it could find. In addition, none
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of the properties purchased by other Ballantry companies were factually comparable, nor was
evidence provided that they had been offered to Southcott for purchase. If they had been
offered to Southcott, that would have put Southcott in competition with other Ballantry
companies and added an element of speculation on whether it would have been successful
in acquiring a substitute property.

Contrary to the majority, the Chief Justice accepted that the plaintiff was acting reasonably
in pursuing specific performance. Because the actual property did have physically unique
characteristics, which were demonstrated by accepting the evidence of lack of other
comparable properties, Southcott had a “fair, real, and substantial justification” for specific
performance. The fact that the remedy was ultimately denied on discretionary grounds did
not change the characterization of Southcott’s conduct as being anything other than
reasonable. Where the pursuit of specific performance was reasonable, the plaintiff did not
have to “effectively concede defeat and buy a substitute property.”14 Finally, the Chief
Justice also accepted that Southcott lacked the financial resources to mitigate because it was
dependent solely upon Ballantry for funds and had no assets other than the deposit paid to
the Board from funds advance to it by Ballantry. Whether it could have obtained other
financing remained speculative.

III.  COMMENTARY

A. SPECIFIC PERFORMANCE

The traditional approach to the availability of specific performance, which is still followed
in the United Kingdom, was to treat all land as being unique and thus specific performance
was treated as a presumptive remedy in sales of real estate.15 Canadian law changed with the
obiter dicta comments of Justice Sopinka in Semelhago.16 Justice Sopinka’s comments linked
two issues central to an understanding of the availability of specific performance. He said:

It is no longer appropriate, therefore, to maintain a distinction in the approach to specific performance as
between realty and personalty. It cannot be assumed that damages for breach of contract for the purchase and
sale of real estate will be an inadequate remedy in all cases.17

And later in the same passage:

Specific performance should, therefore, not be granted as a matter of course absent evidence that the property
is unique to the extent that its substitute would not be readily available.18

The focus of the first comment is upon the inadequacy of damages as an appropriate
remedy. The focus of the second comment is upon the attributes of uniqueness of the
property. The traditional approach presumes that the value of a property with unique
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attributes is difficult to quantify and thus damages is an inadequate remedy therefore
justifying specific performance. In effect, this is the approach the Chief Justice would impose
upon Canadian law. Because the Board could not demonstrate that any of the other properties
that had been purchased and developed had comparable qualities, such as being available for
“single-family residential development within the City of Toronto,”19 damages would not
prove to be an adequate remedy and Southcott would have a “fair, real, and substantial
justification” to pursue specific performance. While Justice Sopinka may have intended
Canadian law to develop in this way post obiter dicta comments, it is not the way Canadian
courts have subsequently interpreted his comments.

The weight of subsequent court decisions have focused upon the issue of the inadequacy
of damages. For the property developer and investor, this means that it is extremely difficult
to justify actually gaining a specific performance decree. When Judge Spiegel made the
observation that counsel for Southcott were unable to point to any cases post Semelhago in
which a purchaser of property for investment had been granted specific performance, he was
merely stating the obvious.20 Property developers and investors, by the nature of their
business, have commodified the land they seek to purchase into a profit-centred activity. In
365733 Alberta Ltd. v. Tiberio21 the Alberta Court of Appeal accurately captured Canadian
law when it asserted that

where uniqueness is in the context of a development property and any unique characteristics would be
reflected in the sale price or the profits from the investment, damages are capable of calculation and
therefore, there is no interest in land and no remedy of specific performance.22

This approach is echoed in the majority’s judgment in Southcott quoted earlier.23

Prior to Southcott, property developers had, with some ingenuity, attempted to bring their
claims for specific performance within the Semelhago rubric. Thus, a property developer
argued that the fact that its contemplated development would span a long period of time
made the quantification of damages problematic justifying specific performance.24 Similarly,
where a property developer was intending to purchase a hotel and convert it into
condominiums, it argued that profits were speculative because at the time of the purchase it
was unknown what conditions would be placed on the required planning consent to convert
the hotel to condominiums or what number of units would be approved.25 A property
developer has also argued that specific performance is necessary of a large tract of land in
order to maintain its competitive market position and reputation as a property developer.26
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Southcott could not bring itself within any of these approaches, and, as the trial judge found,
the parties had agreed on how the damages were to be quantified.27

Post Southcott, it will be increasingly difficult for a property developer or investor to ever
actually gain specific performance. The only exception alluded to by the majority is where
the damages are “too speculative or uncertain.”28 However, unique physical attributes will
invariably be factored into the profitability of the venture, and damages will thus prove
adequate.

B. SINGLE PURPOSE COMPANY AND 
LACK OF FINANCIAL RESOURCES TO MITIGATE

The majority in Southcott rejected the suggestion that, as a single purpose company,
Southcott could rely on its lack of financial resources to undertake mitigation as an additional
ground to support specific performance. The Chief Justice, however, accepted this argument.

The notion that a plaintiff’s impecuniosity could impact upon its obligation to mitigate,
which could then support a claim that it had a fair, real, and substantial justification for
specific performance, was indirectly alluded to in Asamera. That case involved a breach of
contract to return shares that had been loaned to the defendant to enable it to trade on the
stock market. The plaintiff could not delay its obligation to mitigate simply because it had
obtained an interlocutory injunction requiring the defendant to retain similar shares to those
that were the subject of the contract. The plaintiff argued that it would be unreasonable to be
required to mitigate by entering the market to buy similar shares to those which were already
the subject of the injunction. The plaintiff’s argument was premised on the basis that it would
be unreasonable to require it to expend additional money to mitigate when it still ostensibly
held an interest in the shares wrongfully retained by the defendant. Justice Estey rejected this
argument on the basis that there was no evidence of the plaintiff lacking the financial
resources to mitigate. However, for our purposes, the more important comment is the one
Justice Estey makes regarding a sale of shares:

It follows that a contrary result should arise where damages are recoverable for a breach of contract by a
vendor on a sale of shares. There the breach would normally allow a buyer the use of his funds formerly
committed to the purchase, and consequently damages should be calculated on the basis that he ought to have
taken steps to avoid his losses by the purchase of shares on the market at the time of the breach.29

By analogy to the facts in Southcott, upon breach, the purchaser has freed up the funds it
had committed to the purchase of the vendor’s property. The law must operate on the
assumption that the purchaser could have completed the sale, unless the purchaser wishes to
risk being held in breach. This assumption is even more safely drawn where the purchaser
is seeking specific performance and must itself be ready, willing, and able to complete the
deal. It would be harsh law for a vendor to have already assumed a risk about the solvency
of an impecunious purchaser, only to be confronted with the spectre of increased damages
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for its own breach because the purchaser lacks the financial resources to mitigate. A claim
that impecuniosity changes the nature of what can reasonably be undertaken in mitigation
has normally been applied to situations where the injury is a result of a tort or some other
wrongdoing and where the plaintiff is truly having to commit funds unexpectedly to repair
or replace goods or services30 or in a breach of contract situation where there has been a
significant increase in market price, again, calling upon new funds above those originally
contemplated under the breached contract.31 In contract settings, where a plaintiff’s
impecuniosity increases the damages, the law has normally insisted that the plaintiff’s
impecuniosity must be within the reasonable contemplation test (that is, the remoteness rule
under Hadley v. Baxendale32) at the time of contracting. In Southcott, the plaintiff would have
to prove that at the time of contracting the Board could contemplate that Southcott would not
have the financial resources to complete the deal; surely, a difficult argument for a property
development company to make.33 No evidence was offered that the market price had
significantly increased above the contracted price because the recession had in fact depressed
the property market. The original decision to make an offer of purchase had come from
Ballantry who had received the offering memorandum from the Board’s real estate brokers.34

There is also a degree of artificiality about Southcott’s claim of lack of financial resources.
Southcott was always going to be dependent upon Ballantry to complete the purchase; they
depended upon Ballantry for the deposit of $344,000. Had the deal been completed, it is clear
that the remaining purchase price would have been forthcoming, and, from the evidence of
Ballantry itself, it did not lack financial resources. The explanation for keeping Southcott
without financial assets was provided in the evidence of its principal and co-owner of
Ballantry: namely, because once Southcott was involved in litigation against the Board, it
“was a bad move,” and one his lawyers would not have advised.35 Those who have
deliberately structured their financial affairs to minimize their exposure to potential
liabilities36 or who experience a credit frailty37 have not normally been able to assert their
impecuniosity as a defence to a lack of mitigation. 

C. MITIGATION

The assessment of damages for breach of a sale of property starts with the application of
the market price rule.38 The purchaser is entitled to the difference between contract price and
the market price of the property at the date of breach. A similar position prevails when it is
the purchaser who is in breach of contract. The market price rule incorporates the obligation
of mitigation because it assumes that a reasonable act of mitigation is to re-enter the market
to purchase like property. Application of the market price rule does not actually require the
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purchaser to have made a purchase, only that he will be treated as if this was a reasonable
step to take in mitigation. By giving damages measured as a difference in price the purchaser
is placed in the position he would have been in had the contract been completed to the extent
that a substitutionary remedy can do so. The application of the market price rule is
conditional on there being an available market in which the purchaser could have secured
like property. Where the assessment moves away from determining market price at the date
of breach toward some other date, and, ultimately to the date of judgment, it is because the
purchaser has been unable to secure like property in the market. More often, the dispute
centres on whether the defendant can establish that the plaintiff failed to mitigate his loss and
the burden is carried by the defendant to show that a market for the property existed at an
earlier point in time. Stephen Waddams has suggested that the choice of determining when
to apply a date of market price should be linked to when it is appropriate to treat the plaintiff
as having “crystallized” its losses.39 This adopts the language used by Justice Estey in
Asamera40 and indicates the point in time when it is appropriate to reasonably impose the
risks of further market price changes on the plaintiff.

The argument for not applying the market price rule in the sale of real property is that,
given the nature of real property, the market place cannot offer a substitute with attributes
identical to those of the property subject to the contract. This fact, that each piece of land is
unique, has traditionally justified specific performance as the presumptive remedy in real
property contracts. In the UK, where this approach still operates, damages for breach of
contract will be determined by application of the market price rule where the purchaser has
accepted the breach of contract, or, where the purchaser rejects the breach and insists upon
specific performance, and then when the court refuses to order specific performance and
gives damages in lieu. The latter event is more often determined at the date of judgment.41

As discussed above, Canadian law post Semelhago now rejects the idea that every contract
for real property is presumptively unique. A purchaser must prove uniqueness to such an
extent that damages would prove to be an inadequate remedy. In Canada, this is done by the
plaintiff offering proof of the subjective characteristics that make the property unique in the
eyes of the plaintiff and that there are no comparable substitute properties readily available
with these characteristics.42 Regrettably, Canadian courts have done little to explore the
concept of uniqueness. There is predominately a focus upon particular physical attributes of
the property or its location which make it desirable to the purchaser and for which there is
considerable consumer surplus (that is, idiosyncratic value held only by the plaintiff toward
the property and for which damages would be difficult to quantify and offer a poor
substitute). Following the majority’s decision in Southcott, a property developer or investor
can rarely prove particular characteristics of a property for which damages will not be an
adequate substitute. With respect to the issue of comparable properties, the majority required
evidence that other suitable investment properties existed in the greater Toronto region
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between the date of the contract and the trial. Suitability was established by proving that
there were 81 parcels of raw land available for development which had a value between $1
million and $27 million, ranging in size between 2.3 and 110.8 acres, and which could be
developed into low to medium density residential lots in under a year. Of these properties,
two in particular were identified as comparable: one of 2.7 acres for $3.3 million, and the
other of 2.3 acres for $6 million. Both these properties had been purchased by other Ballantry
companies. The actual contract was for 4.78 acres at a contract price of $3.44 million and
would have generated 48 building lots upon subdivision. In contrast, the Chief Justice
required a far greater similarity between the contracted property and the ones offered as
comparable, both in terms of their physical attributes and potential to offer similar financial
returns following development.

The issue of the availability of specific performance cannot be divorced entirely from the
obligation to mitigate. If specific performance is available, the obligation to mitigate is
suspended because the innocent party is entitled to keep the contract alive and does not have
to accept the defendant’s breach. The obligation to mitigate is suspended but will reemerge
whenever specific performance becomes impossible, or where the innocent party does later
accept the defendant’s breach.43 In all levels of courts in Southcott, apart from the decision
of the Chief Justice, the plaintiff was held not to have a fair, real, and substantial justification
for specific performance. This finding meant that the issue turned to damages assessment for
breach and establishing the point of crystallization of loss.

The law relating to mitigation requires the plaintiff to make reasonable efforts to mitigate
loss; the rule of avoidable losses. The justification for such a rule is one of fairness and partly
the application of causation principles.44 The plaintiff is not required to take extraordinary
efforts or serious business gambles to reduce his losses. The test is an objective one, but it
is also cognizant of the realities and circumstances facing the claimant at the time of breach.45

The cardinal principle has been stated by Viscount Haldane in British Westinghouse Co. v.
Underground Railway: the plaintiff is not “under any obligation to do anything otherwise
than in the ordinary course of business.”46

Applying these principles to a contract concerning real property, one returns to the notion
that a purchaser is entitled to the difference in contract price and market price at the point of
crystallization. Determining the market value of real property presents challenges. Usually,
this is done by considering sales of comparable property in the vicinity with similar attributes
as the contracted property. If the plaintiff sought the difference in market value at the date
of trial and contract price, the defendant would likely argue a lack of mitigation and then
would have to prove that a market existed at a prior point in time in which comparable
properties were available for purchase. 
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In Southcott, the purchaser did not choose to argue for damages directly related to the loss
of a bargain; that is, those associated with changes in market valuation of the land, because,
in fact, there was no change in land values between contract and trial date.47 Rather, the
purchaser confined its claim to consequential losses, the expected profits on subsequent sale
of the developed lots. Applying normal principles, these losses are recoverable if not too
remote and within the reasonable contemplation of the parties at the time of contracting.48

Again, this head of damages is subject to the rules of mitigation.49 At this stage, whether
specific performance is available or not has no bearing on the inquiry. The availability of
specific performance would only operate to justify a change in the date of assessment.
Everything turns on the reasonableness of the purchaser’s actions following acceptance of
the breach, which, under the principles of Semelhago, it was effectively obligated to do. To
require a property development company to continue the pursuit of other profitable
developments does not appear unreasonable or anything other than in the ordinary course of
business, which is consistent with the idea that mitigation does not require the plaintiff to do
anything other than in the ordinary course of business. Mitigation does not have to be perfect.
The plaintiff is protected in that it must give credit to the defendant to reduce the damages
that flow from successful mitigation but is still able to recover any shortfall.50 Analyzed this
way, the majority’s approach in Southcott seems perfectly acceptable. The defendant was
able to prove, on a balance of probabilities, from the evidence of purchases made by other
Ballantry companies, as well as the purchases of similar property developers over the
relevant period, that other land development opportunities existed. Because the plaintiff did
not in fact undertake any mitigation, this led the majority, as well as the Court of Appeal, to
conclude that the comparable developments provided by the defendant would have achieved
identical or greater profitability to that envisaged under the contract. The Chief Justice would
have required the defendant to identify to a much higher degree of similarity that the
comparable properties offered, including the ones purchased by other Ballantry companies,
the same profitable outcome.

The arguments of the majority are preferable. They are more consistent with the give and
take concept of fairness that underlies mitigation. Just as the plaintiff cannot use a lack of
financial resources, it should not be able to argue that it cannot secure an identical
contractual performance to avoid a duty of mitigation. The plaintiff is always protected by
a residual damages claim for any deficiency between what has been obtained in mitigation
and that which was contracted, nor does mitigation require the plaintiff to have actually made
the purchase of an alternative property. However, in law it will be treated as if it had done
so.

D. THE RULE OF AVOIDED LOSSES

As has been discussed above, Southcott’s claim for consequential losses required it to
negate any claim that it had failed to mitigate its losses. Part of Southcott’s argument was that
there were no comparable properties that would have given the same return as that under the
original contract. Another part of their argument was that purchases of development lands
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made by other Ballantry companies could not be viewed as missed opportunities by Southcott
to mitigate because Ballantry did not lack resources to purchase any available development
land that came to the market. This is the argument that development opportunities taken by
other Ballantry companies were “collateral” to the claim made by Southcott because these
opportunities did not arise out of the consequences of the breach and were independent of
the failed contract with the school board.

This was an ingenious argument and, if accepted, was perfectly consistent and capable of
explaining why Southcott did not make any active attempt to mitigate its loss. The argument
was rejected in the Court of Appeal and by the majority in the Supreme Court of Canada, but
on subsidiary grounds, rather than confronting the argument head on. Recall that the plaintiff
earlier argued that it was a single purpose company, and thus its legal identity as distinct
from Ballantry was an essential fact to explain why it had not mitigated its loss. Obviously,
to now seek to take advantage of its linkage with Ballantry raised an inconsistency. As
Justice Sharpe, speaking for the Court of Appeal, noted:

Southcott and Ballantry were certainly entitled to claim the legal benefit of limited liability by virtue of
Southcott’s distinct legal personality. However, Southcott and Ballantry also have to live with the
consequences of the fact that because Southcott has a distinct legal personality, it is able to assert a claim for
damages and, as a party asserting that claim, it thus bears the ordinary duty of mitigating its loss.51

Similar sentiments were expressed by Justice Karakatsanis for the majority in the Supreme
Court of Canada.52 Thus, the reasonableness of Southcott’s actions in mitigation was to be
determined by reviewing its action alone; the fact of other purchases by Ballantry companies
only provided evidence of comparable properties that could have been acquired by Southcott
in mitigation.

The law covering the rule of avoided losses is notoriously difficult to apply. As Lord
Bridge opined in Hussain v. New Taplow Paper Mill:

Many eminent common law judges, I think it is fair to say, have been baffled by the problem of how to
articulate a single guiding rule to distinguish receipts by a plaintiff which are to be taken into account in
mitigation of damage from those which are not.53

Simply put, the rule states that where the plaintiff has taken reasonable steps in mitigation
in avoidance of the loss, the defendant should be credited by way of reduction in the damages
that such mitigation has brought about.54 However, in application the rule requires one to
parse the actions of the plaintiff and distinguish between those actions which flow as
mitigation from those which the plaintiff could have taken in absence of the breach. The
latter are characterized as being collateral, and the plaintiff does not have to bring gains made
from those actions into account in reduction of the defendant’s damages. The legal test to
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make such a determination is that provided by Viscount Haldane in British Westinghouse:55

“[t]he subsequent transaction, if to be taken into account, must be one arising out of the
consequences of the breach and in the ordinary course of business.” The test has been
endorsed by the Supreme Court of Canada.56

What actions, then, flow as a consequence of the breach? In the typical sale of goods
setting, upon the seller’s breach, the buyer has its assets freed up to obtain an alternative
performance. Similarly, where it is the buyer’s breach, the seller has the goods freed up for
resale to another buyer. The application of the market price rule in damages assessment
incorporates these actions. Where the buyer delays entering into the market and subsequently
purchases at a lower price than the contract price, or where the seller retains the goods after
breach and subsequently sells on a rising market, these gains and benefits have traditionally
been viewed as collateral and not brought into account as mitigation.57 The rationale for this
approach is that the innocent buyer or seller has reassumed the risk of the market place.
Subsequent rises in the price of the goods for the buyer, or further falls in the market price
for the seller, cannot be shifted to the defendant on the same rationale.58 The same result has
been applied in a sale of land where specific performance was not in issue and where the
purchaser had breached the contract.59 Two exceptions to this principle apply. One, is where
there is no viable market to either purchase or sell the goods. The plaintiff, buyer or seller
depending upon the case, may delay mitigation until a viable market exists.60 

The second exception is that of the “volume seller.” In this case, upon the buyer’s breach,
the seller resells the goods to a third party. The normal rule of mitigation would assume this
subsequent sale as mitigating the seller’s loss, and only if this sale was at a lower price,
would the seller have incurred a loss. The volume seller displaces this argument by
demonstrating that it can meet every buyer that comes along because it is not constrained by
supply. Thus, the loss of any one sale is in fact a loss of profit on that particular sale and is
therefore recoverable.61

This principle was applied to the lease of land by the Supreme Court of Canada in Apeco
of Canada Ltd. v. Windmill Place.62 Windmill Place agreed to lease to Apeco premises (2,526
square feet) which were part of a warehouse and shopping mall (70,000 square feet) it
owned. Apeco never took possession and repudiated the lease. At the time of entering into
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the lease, Windmill’s premises were entirely vacant. Soon after Apeco’s breach, Windmill
leased 17,000 square feet to another tenant, Goodboys. When Windmill sued Apeco for the
loss on its lease, Apeco argued that the subsequent lease to Goodboys ought to be treated as
an act of mitigation. This was rejected by the Supreme Court of Canada, which accepted the
appellate court’s conclusion that, because there was always surplus lease space available to
meet any new tenant that approached Windmill, the lease to Goodboys was treated as an
independent transaction. However, different consideration would apply if Windmill’s
premises had been fully leased. The decision is correct and makes good commercial sense
where the underlying condition exists, namely, that the seller or landlord has excess market
supply or capacity to meet every immediate demand.63

In Southcott the plaintiff, now viewed as being part of the Ballantry companies, argued
that it should be treated as a “volume buyer,” that it could buy every comparable
development opportunity that came to the market such that any subsequent profit made from
its other developments should not be treated as acquired from an act of mitigation. Were this
argument accepted, it would have been the first time a “volume buyer,” as against a “volume
seller,” would have enjoyed success.64

A number of observations can be made on this claim. First, it is only arguable where the
plaintiff’s claim is for consequential losses. As discussed earlier, the normal purchaser’s
claim involves a simple application of a market price rule either at the time of breach or,
where specific performance is claimed, when it is abandoned in lieu of taking damages.
Often the difference in market price will also reflect the development potential of the land.
If consequential damages are included for lost profits, it is the difference in profits which
could have been made on the land which is the subject of the disputed contract and the actual
profits made from the land which has, or could have, been acquired as an act of mitigation.
Even in this circumstance, the consequential losses may be discounted where other issues
may have impacted upon the ability to actually proceed with the development.65 Furthermore,
for the claim to be viable it requires evidential support that, indeed, the plaintiff has the
financial capacity to buy every comparable property in order to demonstrate that its demand
exceeds supply. 

In Southcott, the evidence of Ballantry’s financial capacity was described by the trial
judge as being “far from complete or convincing,”66 although he accepted the plaintiff’s
assertion that it had the financial capacity to make the purchases. It appears that the
defendant did not challenge this finding, nor would it think that it had to on the state of the
law existing prior to this case, there being no precedent for a “volume buyer.” Even at an
impressionistic level, it seems a rather incredible claim to make that, in a city the size of
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Toronto, a single property development company has the financial capacity to undertake
every development comparable to the one in dispute. In addition, it is not only an issue of
financial capacity to undertake every potential opportunity that may have arisen, but it also
requires an institutional capacity to supervise and manage a large number of property
developments simultaneously. Again, no evidence was provided that Ballantry had the
resources, that is, planning, legal, contract management, and so on, to carry a large number
of developments to fruition simultaneously.

There is at least one recent case which has flirted with the argument concerning a property
developer as a “volume buyer” and the impact on mitigation and damages assessment. In B
& R Development Corp. v. Trail South Developments Inc.67 a property developer entered into
an agreement to purchase a 3.5 acre parcel of undeveloped land zoned commercial for the
purpose of a residential development. As in Southcott, the contract was conditional and in
fact imposed mutual conditions on both purchaser and vendor to secure various planning and
other municipal consents. The main dispute was whether the vendor had breached its
obligations in failing to obtain these consents. At trial the vendor was found not to be in
breach of contract, a finding upheld on appeal. However, the trial judge also dealt with the
damages assessment argument. Similar to Southcott, the real purchaser, Bruno
Mastroprimiano, intended to use a numbered company to purchase the property, and then
create another company to do the actual development. Both companies would be held by the
purchaser’s holding company, B & R Developments, which would advance funds to
undertake the purchase and development. When the disputed contract failed to materialize,
Mastroprimiano in fact turned his attention to another development. The trial judge held that
no profits were actually lost and, thus, no damages would have been recoverable.68 If, indeed,
the numbered company was simply a vehicle to acquire the property but not to undertake the
actual development, then profits from the development could not be recovered because they
would not have been incurred. Alternatively, if the transaction was viewed as really that of
B & R Developments, then the fact that another development was commenced subsequent
to the collapse of the disputed contract be treated as an act of mitigation and would be taken
into account in assessing damages. 

On appeal, B & R Developments argued that the subsequent development was of a
different magnitude and not comparable to the development lost under the disputed contract.
The Court of Appeal rejected this argument, noting that in Mastroprimiano’s own evidence,
he acknowledged that he had never done two developments of this size contemporaneously.69

Also significant is the fact that the subsequent development was of a different type, but was
still treated as comparable for the purposes of determining mitigation. As the trial judge
indicated:

I recognize that the nature of One River Park is substantially different [than] the proposed Trail South
development. However, in a profit-oriented business mitigation is effected by producing profit.70



180 ALBERTA LAW REVIEW (2013) 51:1

This approach to the facts is consistent with the majority’s approach in Southcott to
mitigation in the context of real property. For the property developer, comparability has more
to do with the actual availability of other profitable developments than with identifying
closeness in physical attributes of the properties.

Care must be taken in advancing arguments concerning “volume buyers.” The argument
runs counter to the obligation to mitigate and the pragmatic application of the market price
rule. If it is to be accepted, then the applicant should carry a high evidential burden to
establish that it in fact does have access to all forms of resources, both capital and
institutional capacity, to undertake what it is now asserting it would have done if the contract
had not been breached by the defendant. The infrequency of cases which involve a “volume
seller” further suggests a cautionary approach.

IV.  CONCLUSION

The majority’s decision in Southcott clarifies a number of areas of law. First, it confirms
the direction of the availability of specific performance where a property developer is acting
as purchaser, which was first ennunciated by Justice Sopinka in Semelhago. Second, it
informs issues surrounding the use of single purpose companies to develop property and
what impact that organizational structure has on the obligation to mitigate. Third, it addresses
what is expected of a property developer in undertaking reasonable steps of mitigation. The
property developer cannot avoid mitigation simply by claiming that a comparable property
in terms of similar physical attributes does not exist. The property developer has to
demonstrate that there is no available market to purchase property which may return a
development profit if it is called upon to explain why it could not reasonably mitigate loss.
Conversely, the defendant need only establish that a range of viable properties existed for
property development and which could have been acquired with the resources freed up to the
plaintiff upon the defendant’s breach. Finally, caution is warranted when a property
developer seeks to argue that any subsequent development should be ignored on the basis
that, as a “volume buyer,” subsequent development should not be treated as collateral.


