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Thearticleexploressecuritiesclassactionsinvolving
Canadianissuerssincethe provincesadded secondary
market class action provisions to their securities
legiglation. It examinesthedevel opment of civil liability
provisions, and classproceedingslegislationandtheir
effect on oneanother. Through analysesof thesubstance
and framework of the statutory provisions, the article
presentsan empirical and compar ative examination of
casesinvolving Canadian issuersin both Canada and
the United Sates. In addition, it exploreshow both the
availabilityand pricing of director and officer insurance
have been affected by the potential for secondary mar ket
classactionliability. Thearticlesuggeststhat although
overall litigation exposure for Canadian companies
remains relatively low when compared to their U.S.
counterparts, Canadian issuers that have listed their
sharesintheU.S faceconsiderableuncertainty astothe
extent of their exposure to securities class actions.
Through analysis of case law in both jurisdictions, the
article highlights the crucial role of liability caps
relating to costsin the decision of whichjurisdictionto
file suit.

Cet articleexplorelesrecourscollectifsrelatifsaux
valeurs auxquels des émetteurs canadiens sont mélés
depuis que les provinces ont ajouté des dispositions
relativesau recourscollectif demarchésecondairedans
leur |égislationrégissant laventedesvaleurs. || examine
le développement des dispositions relatives a la
responsabilité civile, la législation sur les recours
collectifs et leur effet respectif. Par son analyse de la
substance et des dispositions |égidatives, I'article
examinedemaniéreempiriqueet comparativelescauses
impliguant des émetteurs canadiens au Canada et aux
Etats-Unis. En outre, il explore I’effet d’un recours
collectif éventuel de marché secondaire sur la
disponibilité et le prix de I'assurance pour les
administrateurs et les dirigeants. L'article laisse
entendre que bien qu'en général, les compagnies
canadiennesdemeurent r el ativement moinsexposéesaux
litiges que leurs homologues aux Etats-Unis, les
émetteurscanadiensdont lesvaleurs setransigent aux
Etats-Unis font face & une grande incertitude quant a
I"'importancedeleur exposition adesrecourscollectifs.
L'articleanalyselajurisprudencedesdeuxjuridictions
et soulignelerdlecrucial deslimitesderesponsabilité
encequi concernelescoltsau moment dechoisir dans
quellejuridiction intenter les poursuites.
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. INTRODUCTION

Canadian companies have had to worry about securities fraud liability for 15 years now.
In Canada, investors in public offerings have had a statutory cause of action for
misrepresentation and failure to disclose material changes since the late 1970s. This cause
of action did not become significant, however, until class action legislation was first
introduced in Ontario in 1992. That legislation afforded plaintiffsfinancial support for such
claims and a mechanism to reduce collective action problems. Y et there have been amodest
number of cases and only one known case has been litigated to final judgment. During the
same period, Canadian issuers cross-listed in the United States have faced not only primary
market civil liability, but also potentially much greater exposure for secondary market
liability. Virtually all of these secondary market cases settle prior to final judgment if they
are not dismissed. The settlement amounts are occasionally eye-popping; Nortel’s two $1
billion plus settlements of suits are notable examples.

The size of potential settlements in secondary market class actions has made them a
controversial feature of the American securitiesregime. One obj ection to such suitshasbeen
that they are sometimes an exercisein “pocket-shifting.”* Shareholders are equally likely to
be on the winning side of a fraudulent secondary market transaction as they are to be on a
losing end, but the corporation is unlikely to accrue any benefit from secondary market
transactions affected by misstatements. Notwithstanding this absence of benefit, the
corporation often pays for the settlement directly or in the form of insurance premiums for
its officers. Thus, in many cases shareholders as residual claimants are essentially paying
themselves for any misconduct.? In 1995, the U.S. Congress adopted |egislation making it
more difficult to bring such suits, but it failed to grapple with any pocket-shifting problem.
More recently, a number of U.S. studies have called for arethinking of secondary market
liahility, calling it a major factor undermining the competitiveness of the U.S. capital
markets.

Notwithstanding these concerns about the U.S. system, secondary market class actions
have now come to Canada. On 31 December 2005, the secondary market civil liability
provisions became effectivein Ontario, followed by five other Canadian provinces enacting
almost identical amendments to their securities legislation effective 2007 and 2008.2 The
amendments are significant in that 95 percent of capital markets activity in Canadaisinthe
secondary market. Hence the possibility of remediesfor investors and potential liability for

1 This view could be contested on the basis of the liquidity of the market and existence of “in and out”
investors.
2 Settlements arguably come out of the assets of the corporation or directors and officers insurance paid

for by the company. See Part 111.D, below.

8 Securities Act, R.S.0. 1990, c. S.5, ss. 36-50 [OSA]; Securities Amendment Act, 2006, S.A. 2006, c. 30;
The Securities Amendment Act, S.M. 2006, c. 11; The Securities Amendment Act, 2007, S.S. 2007, c. 41;
An Act to amend the Securities Act and other legidlative provisions, S.Q. 2007, c. 15; Securities
Amendment Act, 2007, S.B.C. 2007, c. 37; Alberta Securities Commission, The Alberta Capital Market:
A Comparative Overview (Calgary: Alberta Securities Commission, 2007) at 4, online: Alberta
SecuritiesCommission <http://www.al bertasecurities.com/dms/6115/6116/15825 ASC_Cap_Market_
Review.pdf>.
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issuers, corporate officers, and other specified persons is much greater than under the
primary market civil liability provisions.

Thisarticleanalyzes securities class actionsin respect of Canadian issuerssincetheclass
actionlegidlation wasadopted. Although civil remedieshave been the subject of considerable
scholarly commentary, there has not been a systematic analysis of cases in which Canadian
issuers have been sued in Canadaand the U.S. The study drew onthe TSX Datalinx data, the
Stanford Class A ction database, the Canadian Bar Association classaction database, reported
judgments, and interviews with class action counsel for both plaintiffs and defendants.* It
analyzes the nature of alleged claims, the quantum of relief sought, and the outcome of
proceedings. Insights from these primary market and secondary market cases may inform
some of the issues that will arise in the Canadian secondary market civil liability cases.

Our working hypothesis was that the seriousness of the allegations would influence the
typesof suitsfiled and would generate alarger settlement amount. Although the study found
that the seriousness of allegations does seem to signal the likelihood of a suit, contributing
factorsto the amount of settlement appear to bejurisdictional complexity, the different cost
regimes, and the number of parties seeking a remedy.

Another working hypothesis was that the availability of new secondary market civil
liability provisions may affect the pricing and availability of director and officer (D& O)
insurance. There is little understanding of how insurance factors into settlement of class
action suits and the avail ability of D& O insurance.’® The study sought to examine how D& O
insurance premiums may be an indicator of the expected cost of securities litigation, given
that litigation expenses in securities class actions typically are paid from D&O liability
insurance policies. We find that Canadian companies listed only in Canada experienced a
substantial drop in D& O coverage from 2004 to 2005, while premiums remained relatively
steady. At the same time, Canadian firmslisted in the U.S. experienced little changein their
coverage amounts, but a general reduction in their premiums. These data suggest that
Canadian listed firms suffered a price increase for their D& O coverage relative to their
counterparts who were also listed in the U.S.

Part 11 of the article sets out the context for the study and examines the development of
civil liability remedies and class proceedings | egislation and their influence on one another.
Part 111 then examines the suits filed against Canadian issuersin Canada and the U.S. Part
IV analyzesthe effect of the secondary market legislation on D& O coverage and premiums
for those companies. Part VV concludes. Appendices A and B provide asummary chart of the
differences between Canadian and U.S. primary market and secondary market civil liability
provisions.

Il. CONTEXT FOR THE STUDY

Canadian capital markets are regulated on a provincia and territorial basis only, putting
them in stark contrast with the U.S. where the primary regulation isfederal. Although there

4 The authors acknowledge with thanks the use of the TSX Datalinx data and that of the Stanford Class
Action database.

5 Oneeffort to explorethisisissueisfoundin TomBaker & Sean Griffith, “How the MeritsMatter: D& O
| nsuranc]:eand Securities Settlements’ (2009) 157 U. Pa. L. Rev. 755[Baker & Griffith, “How theMerits
Matter”].
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are 13 provincial and territoria regulators, 92 percent of all issuers in Canadian capital
markets are based in Ontario, Alberta, British Columbia, and Quebec.® Eighty-six percent of
the aggregate market capital of companies listed on Toronto Stock Exchange (TSX),
Canada’ s senior equities market, and the TSX Venture Exchange (TSXV), Canada’ s junior
equities market, are located in these same four provinces.’

Both Canadian and U.S. securities laws seek to protect investors and promote investor
confidence and market integrity.® Canadian provincia statutes are similar, requiring the
registration of persons involved in the securities business, prospectus disclosure on the
distribution of securities, continuous disclosure of information after the distribution of
securities, insider trading regulation, and takeover bid regulation.® Mandatory disclosureis
the major form of regulation imposed by both Canada and the U.S., although Canada has
adopted a continuous disclosure regime whereas the U.S. requires only periodic disclosure.
Liability concerns are one reason why the U.S. has not adopted a continuous disclosure
requirement. Disclosure requirements impose costs on issuers, so striking an appropriate
bal ance between the costs and benefits of increased disclosure obligations has been amajor
public policy challenge.

The new civil liability provisions give secondary market investors a statutory right of
action against issuers and key related persons for making public misrepresentations or for
failing to disclose material changes. The provisions, together with enforcement by securities
regulators when issuers breach securities law, seek to prod directors, officers, and other
persons of influence or control to ensure that the issuer meets its continuous disclosure
obligations. Ostensibly, civil liability provisions are aso aimed at compensation of
individual s through redress for harms caused by the action or inaction of issuersin violation
of securitieslaw. In theory, civil liability, public enforcement, and quasi-criminal sanctions
together provide an integrated approach that promotes investor protection, investor
confidence, and market integrity through both deterrence and compensation.™

Alberta Securities Commission, supra note 3 at 2.

Ibid. at 4. Based on aggregate market capital of companieswith head officesin therespective provinces,
the largest provincial capital markets are Ontario at 41 percent, Alberta at 26 percent, Quebec at 11
percent and British Columbia at 8 percent.

8 Pezimv. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557; Kerr v. Danier Leather
Inc. 2007 SCC 44, [2007] 3 S.C.R. 331 at para. 32 [Kerr].

Although the OSA, supra note 3, has been amended anumber of times over thelast few years, the basic
principles and structure remain relatively unchanged since the 1978 reforms. The Canadian Securities
Administrators (CSA), an umbrella organization of provincial and territorial securities regulators,
promulgates instruments as a mechanism to reduce the duplication required of market participantsin
matters where an issuer wants to sell securities in more than one province. A national instrument (NI)
isonethat has been agreed to by all provincesand territoriesand amultilateral instrument (M1) hasbeen
agreed to by somebut not all of the provinces, which resultsin alack of consistency in regulation across
Canada. However, the instruments do not themselves have legal force; they must be implemented by
rule or palicy in each participating province — an important but technical requirement once provinces
agree to be bound. Key instruments include Canadian Securities Administrators, National Instrument
51-102, “ Continuous Disclosure Obligations” (28 September 2009) [NI 51-102]. There are also sector
specific disclosure instruments. The CSA also creates and operates mutual reliance review systemsfor
prospectus review, continuous disclosure review, registration, and exemptive relief applications.
There is an active debate in Canada regarding the precise goals of public and private enforcement of
securities law and, more specifically, whether Canada should move towards more of a compliance
culture based system rather than the current deterrence based system. For a discussion, see Mary
Condon, “Rethinking Enforcement and Litigation in Ontario Securities Regulation” (2006) 32 Queen’s
LJ 1

10
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A. RELATIONSHIP BETWEEN SECURITIESLAW CIVIL LIABILITY
PROVISIONSAND CLASSACTION STATUTES

Under common law, investors must base a claim concerning a misrepresentation on the
common law action of negligent misrepresentation. This claim is difficult to establish as
investors must prove reliance and loss causation. In similar actions in the U.S. under Rule
10b-5," promulgated under the Securities Exchange Act of 1934, courts have accepted
proof of reliance on the basis of a“fraud on the market” theory. The empirical premise of
that theory isthat in an efficient market, information contained in disclosure documents will
quickly be incorporated in the market price.® Fraud on the market has been expressly
rejected by Canadian courts.*

In response to the hurdles posed by the negligent misrepresentation cause of action, the
Canadian primary market statutory civil liability regime was enacted in the late 1970s to
provide accessible remedies for harms to investors. For primary offerings, most Canadian
securities statutes require the prospectus to provide “full, true and plain disclosure of all
material facts’ relating to the securitiesbeing distributed.” Cost barriersto bringing suitsand
collectiveaction problemsdiscouraged investorsfrom using the primary market civil liability
provisions for a number of years. Some of those hurdles were removed by the introduction
of classaction proceedings statutesin some Canadian jurisdictions, most notably Ontario and
British Columbia, in the early to mid-1990s," with other jurisdictions only recently enacting
class proceedings legislation.'” The pattern in the U.S. was similar, but much earlier; a
primary market liability provision was included in the Securities Act of 1933, but it was
little used until the class action rules were relaxed in 1966.

Class actions reduce the economic barriers to bringing suit by alowing investors with
common interests to have their claims determined in a single court proceeding brought by
representative plaintiffsof the class. Someregimesare opt in regimes, whereas othersare opt

1 Getr)ler]al Rules and Regulations, Securities Exchange Act of 1934, 17 C.F.R. § 240.100b-5 (1995) [Rule
10b-5].

12 15U.S.C. 88 78a-78lIl [Exchange Act].

B Theunderlying notion of asemi-strong theory of market efficiency isthat themarket quickly assimilates
and reflects material changes through price adjustmentsin share value. The investor is said to rely on
themarket price and thusimplicitly relieson any misrepresentationsin continuousdiscl osure documents
that are reflected in the market pric: see Basic Inc. v. Levinson, 485 U.S. 224 at 242 (1988) [Basic].

1 Caromyv. Bre-X MineralsLtd. (1998), 41 O.R. (3d) 780 (Ct. J. (Gen. Div.)), in which the Court held at
794

The adoption of the fraud on the market theory by an Ontario court cannot be justified where
neither the statutory duty, the cause of action founded upon its breach, nor the predominance test
asaprocedural barrier to class proceedings exist. More so, the plaintiffs seek to apply the theory
to common law causes of action, to which it would not be applicable in the United States, and in
a wholesale fashion, without the restrictions which circumscribe it there. Simply put, the
proposition advanced isill-conceived.... In my view, the presumption of reliance created by the
fraud on the market theory can have no application as a substitute for the requirement of actual
reliance in either tort.

1 Ontario Securities Commission, National Instrument 41-101, “General Prospectus Requirements,” (7
March 2008) [NI 41-101].

1 See Class Proceedings Act, 1992, S.O. 1992, c. 6 [OCPA]; Class Proceedings Act, R.S.B.C. 1996, c.
50[BCCPA]. Thereare also provisionsallowing for asub-classrepresentative plaintiff or defendant for
protection of their interests where there are common issues not shared by all class members: see e.g.
OCPA, s. 5(2).

v Class Proceedings Act, S.A. 2003, c. C-16.5 [ABCPA]; Class Actions Act, SN.L. 2001, c. C-18.1
[NLCAA]; Class Proceedings Act, S.IN.B. 2006, c. C-5.15 [NBCPA]; Class Proceedings Act, S.N.S.
2007, c. 28. Prince Edward Island does not have a focused class proceedings statute.

18 15U.S.C. 88 77a-77aa [Securities Act].
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out.® In either case, class actions allow the courts a mechanism to resolve such claims
efficiently and cost-effectively.

The court servesagatekeeping functioninthat it must certify proceedingsbeforethey can
proceed.” In certifying a class action, the court must be satisfied that the pleadings disclose
acause of action, that thereis an identifiable class of personsthat could be represented, that
the claims raise common issues that preferably should be resolved together, and that there
is a representative plaintiff or plaintiffs who would fairly and adequately represent the
interests of the classwithout conflict of interest and who has aworkable plan for advancing
the proceeding.#

Under the Canadian statutes, the court must approve any agreement respecting fees and
disbursements between a solicitor and a representative party. “Class members, other than
the representative party, are not liable for costs except with respect to the determination of
their ownindividual claims.”? The Ontario Class ProceedingsAct, 1992 permitsthesolicitor
to make a motion to the court to have his or her fees increased by a multiplier as fair and
reasonable compensation for therisk incurred in undertaking and continuing the proceeding
under a contingency fee agreement.® In contrast, British Columbia has not adopted such
provisionsin itslegislation and has expressly declined to award multiplier feesin securities
law class action suits as undesirable and unnecessary.? This different approach to fees may
create incentives for plaintiff counsel to bring actions in the jurisdictions offering higher

1 For example, the British Columbia, Newfoundland, and New Brunswick class action legislation are opt
in regimes; the class is comprised of residentsin the jurisdiction unless non-residents opt in to a class
action, see NLCAA, supra note 17, s. 17(2); NBCPA, supra note 17, s. 18(3). Other statutes create a
national opt out jurisdiction. Ontario hasan opt out regime and any member of aclassinvolvedinaclass
proceeding may opt out of the class within the time specified in a certification order: see OCPA, supra
note 16, s. 9. Saskatchewan had an opt in regime until recently; with proclamation of The Class Actions

Amendment Act, S.S. 2007, c. 21, amending Class Actions Act, S.S. 2001, c. C-12.01 [SCAA] effective

1 April 2008, Saskatchewan has become an extra-provincial opt out jurisdiction with anew regime for

handling national class actions.

Seee.g. OCPA, ibid,, ss. 1-2. A defendant to two or more proceedings may also make amotion for an

order certifying the proceeding as a class proceeding and appointing a representative plaintiff (s. 3).

Similarly, a party to a proceeding with two or more defendants may make a motion at any stage of

proceedings for an order certifying the proceeding and appointing a representative defendant (s. 4).

Theseprovisionsaregenerally consistent with U.S. practice under the Federal Rulesof Civil Procedure,

Fed. R. Civ. P. 23.

2 Seeeg. OCPA, ibid,, s. 5.

2 The agreement must be in writing and specify the terms, an estimate of expected fees, whether the
arrangement is contingent on success of the class proceeding or not, and state the method by which
payment isto be made: see OCPA, ibid., s. 32. Amounts owing are enforceable as afirst charge on any
settlement fundsor monetary award (s. 32(3)). Section 33 specifiesthat despitethe SolicitorsAct, R.S.O.
1990, c. S.15 and An Act Respecting Champerty, R.S.0. 1897, c. 327, the partiesmay enter into awritten
agreement providing for payment of fees and disbursements only in the event of success in a class
proceeding, defined as ajudgment on the common issuesin favour of some or all of the class members
and a settlement that benefits one or more class members.

= OCPA, ibid,, s. 31(2).

2 Ibid., ss. 33(3)-(9). The Ontario Court has observed that lawyers and their clients are “permitted to
engage in special fee arrangements for [class action] proceedings, subject ... to the court having fina
control over all agreements’: Epstein v. First Marathon Inc. (2000), 2 B.L.R. (3d) 30 at para. 36 (Ont.
Sup. Ct. J.) [Epstein]. The court will consider the reasonableness of the fee and can consider the manner
in which the solicitor conducted the proceeding: see OCPA, ss. 33(8)-(9).

% Pearson v. Boliden Ltd., 2006 BCSC 1031, 34 C.P.C. (6th) 217 (the Court held that fees should be
assessed based on the fairness and reasonableness in the circumstances). The Legal Profession Act,
S.B.C. 1998, c. 9, s. 66, governs contingency fee agreements. Section 68(6) of the Act allows the
registrar to modify or cancel the agreement if it is found to be unreasonable or unfair “under the
circumstances existing at the time the agreement was entered into,” and that the Court has jurisdiction
to review the reasonableness of solicitors' feesarising out of contingency fee agreementsaswell asthe
parens patriae jurisdiction to ensure the reasonableness of legal fees incurred on behaf of class
members who are under legal disability.

20
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potential fees. American law allows for substantial multipliers in securities class actions,
although the legislation limits the attorneys’ recovery to a “reasonable percentage” of the
amount paid to the class members.?® The multiplier compensates the plaintiffs’ counsel for
undertaking the risk of the proceeding; counsel ordinarily bears the expense of the
proceeding, recovering those costs only if the plaintiff prevails.

Five Canadian jurisdictions have a ho-cost regime in which each side in a class action
bears their own costs, except where there is misconduct or injustice in the proceeding.” In
those provinces, plaintiffshave considerabl e protection against the cost consequencesif they
do not win. In contrast, New Brunswick and Alberta class action legislation specifies that
ordinary rules of court apply in respect of costs.?® Quebec has acost regime, but limitsit by
specifying that the amount of costs against a plaintiff will be limited by the tariff normally
appliedto plaintiffsin small claims court.?® Ontario generally has a cost regime, although s.
31(1) of the Ontario legisation allows courtsto “ consider whether the class proceeding was
atest case, raised anovel point of law or involved amatter of publicinterest.”* The potential
cost consequences may have limited the number of primary market actionsfiled to date. In
theU.S,, cost shifting is permitted only in narrow circumstances, chiefly to prevent “ abusive
litigation.”*

Theissue of costs awards against unsuccessful plaintiffsis somewhat unsettled currently,
asthe only casethat hasmadeit to final judgment, Kerr, resulted in acost award against the
representative plaintiff of more than $1 million dollars.* Kerr was a primary market civil
action that was ultimately dismissed by the Supreme Court of Canada. The sole
representative plaintiff in the class action, Mr. Durst, had sought an order that no costs
should be awarded against him, having regard to s. 31(1) of the OCPA, should the class
action proceeding fail.

The Supreme Court of Canada held that there was no error in principle that would justify
intervening in the costs order made by the Ontario Court of Appeal.** The Court held that

% ExchangeAct, supranote 12, § 78u-4(a)(6); the percentage agreed to by thelead plaintiff at thetimethat
counsel was engaged carries presumptive weight: seee.g. Inre Cendant Corp. Litigation, 264 F.3d 201
(3d Cir. 2001).

z Thefiveare British Columbia, Saskatchewan, Manitoba, Newfoundland and L abrador, and the Federal
Court: BCCPA, supranote 16, s. 37; SCAA, supranote 19, s. 40; The Class ProceedingsAct, S.M. 2002,
c. 14, C.C.SM. c. C130, s. 37; NLCAA, supra note 17, s. 37; Federal Courts Rules, r. 334.39. These
provinceshavefollowed theUniform Law Conference of Canadarecommendationsfor ano-cost regime
inrespect of class action proceedings: see Uniform Law Conference of Canada, Class Proceedings Act
(2006), s. 37(2), online: Uniform Law Conference of Canada <http://www.ulcc.calen/us/Class
Proceedings Act_Consolidation_En.pdf>.

= ABCPA, supra note 16, s. 37; NBCPA, supra note 17, s. 39.

» David Klein & Douglas Lennox, “What to Seek and What to Expect on Costs’ (3rd Annua National
Symposium on Class Actions, Osgoode Hall Law School, Professional Development CLE, York
University, 6-7 April 2006), (Toronto: Osgoode Hall Law School, 2006).

%0 OCPA, supra note 17, s. 31(1). See aso Rules of Civil Procedure, r. 57.01, which directs the courts to
consider principlesof indemnity, thereasonableexpectation of parties, the complexity of theproceeding,
theconduct of litigation, and theimportance of theissuewhen exercising discretion to award costsunder
the Courts of Justice Act, R.S.0. 1990, c. C-43, s. 131(1). Klein & Lenno, ibid. at 3, observe that the
cost consequences are potentially much greater in Ontario, because the fees tariff is much higher than
intherest of Canada; because the courts have been uneven in how they apply the s. 31(1) provisionin
exercising their jurisdiction to award costs against representative plaintiffs; and because there is an
uncertainty under Ontario caselaw in respect of whether or not plaintiff’s counsel should be
indemnifying the representative plaintiff, an important factor in determining cost risk. They cite a
number of cases outside of the securities law context in which the cost awards in certification
applications have exceeded $100,000.

3 Exchange Act, supra note 12, § 78u-4(c).

82 Kerr, supra note 8.

3 Ibid. at paras. 68-69.
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although the resolution of the dispute would affect future actions for prospectus
misrepresentation, in essence the case was “a commercial dispute between sophisticated
commercial actors who are well resourced” and that “converting an ordinary piece of
commercial litigation into a class proceeding may be seen by some observers simply as an
in terrorem strategy to try to force a settlement.”* The Supreme Court held that the
expression “matter of public interest” in s. 31(1) of the OCPA involves “either issues of
broad public importance or persons who are historically disadvantaged in society.”* The
Court found that the proceeding before it was a dispute where private commercial interests
predominated.® It further held that general concerns about access to justice did not, in this
case, “warrant a departure from the usual cost consequences’ and that “it should not be
assumed that class proceedings invariably engage access to justice concerns to an extent
sufficient to justify withholding costs from the successful party.”*

The Supreme Court of Canadajudgment giveslittleweight to the significance of the Court
of Appeal’s findings on deference to business judgment. That aspect of the lower Court’s
decision arguably raised a policy question of broad public importance whereby leaving the
Court of Appeal judgment intact could have the market uncertain about theinterplay between
statutory disclosurerequirementsand deferenceto businessjudgments. The SupremeCourt’s
clarification of this issue is significant, and should have been a consideration in the cost
decision.

The judgment may discourage class proceedings given the potential cost consequences.
Although the courts may be less inclined to award costs against disadvantaged investors,
those investors are not the most likely peopleto bring securities class action proceedings. It
is the more affluent and knowledgeable investors that are likely to pursue such claims.
Institutional investors, such aspension funds, havebeenkey plaintiffsin U.S. securitiesclass
actionsinrecent years. The court’ sfuture consideration of costs may also depend on whether
the investors allegedly harmed by the impugned conduct have invested disposable cash or
whether the investment represents retirement or other significant savings, given the link the
court makes between public interest and historical disadvantage in determining cost issues.
Subsequent to the Kerr judgment there have been a number of new cases filed, suggesting
that it may not have acted as a deterrent but, rather, may have forced counsel to bring
forward only the most meritorious claims. The judgment may also change the dynamic of
settlement talks, as the fear of cost awards may drive plaintiffs to settle as much as fear of
litigation costs drives the issuer side in settlement talks.*®

o Ibid. at para. 68, citing Kerr v. Danier Leather (2006), 20 B.L.R. (4th) 1 at para. 6 (Ont. C.A.).

® Ibid. at para. 67, citing Mark M. Orkin, The Law of Costs, 2d ed., looseleaf (Aurora, Ont.: CanadaLaw
Book, 1987) val. 1.

o Kerr, ibid. at paras. 67-68.

s Ibid. at para. 69.

3 One issue raised by the Supreme Court of Canadajudgment in Kerr, ibid. is whether the court should
take into consideration the amount of litigation generated by the defendants in a prolonged case. The
Court held that while thereisastrong public interest in setting the rules of adequate disclosure, regard
must also be had to the situation of the defendants, who had incurred the costs of 50 hearing days (at
para. 64). Even if one accepts the Court’ s view that the plaintiff wasawell resourced individual, there
Is some question as to whether a plaintiff should have to bear the full costs of defendant interlocutory
and other motions. There may be need to apportion court costs in such a manner that recognizes the
conduct of the parties and allocates expenses on areasonable basis. Interestingly in Kerr, the Court did
not attach weight to the fact that the plaintiff wastruly arepresentative plaintiff in that he commenced
and pursued the action; he was not the product of a search by class action counsel for a convenient
representative plaintiff.
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The availability of accessto ano cost regime, particularly in those jurisdictions that are
opt out regimes, may influence where the first secondary market civil liability caseswill be
brought.® To date, however, most have been brought in Ontario, notwithstanding Kerr.

B.

BRIEF HISTORY OF THE SECONDARY MARKET
CiviL L1ABILITY PROVISIONS

The enactment of secondary market civil liability provisionswas morethan three decades
in the making. Over a period of almost 30 years, there had been a number of proposals to
extend statutory civil liability to continuous disclosure and to align remedies arising out of
secondary market transactions with those available for primary market transactions.” These

39

40

Severa Canadian jurisdictions have created class proceedings fundsto assist with the potential barriers
created by the costs of class action proceedings. These funds pay for disbursements related to the
proceeding: see e.g. Law Society Act, R.S.0. 1990, c. L-8, s. 59.1 [OLSA]; The Law Foundation of
Ontario, Class Proceedings Committee, Practice Direction #1 (2004), online: The Law Foundation of
Ontario <http//www.lawfoundation.on.ca/pdf/cpc/practice_direction_1.pdf>; The Law Foundation of
Ontario, Class Proceedings Committee, Practice Direction #2 (1995), online: The Law Foundation of
Ontario <http://www.lawfoundation.on.ca/pdf/cpc/practice_direction_2.pdf>; Regulationrespectingthe
percentage withheld by the Fonds d' aide aux recours collectifs, R.R.Q. 1981, c. R-2.1, r. 3.1. Although
the Ontario Class Proceedings Fund is not available for fees of plaintiff counsel, it doesfacilitate class
actions on a contingency fee basis as the risk to plaintiff counsel istime and energy, not the full costs
of the proceeding (see OLSA, s. 59.5(1)). The Committee is made up of Government appointed and
Ontario Law Foundation appointed members (s. 59.2(1)). A defendant to aclass action proceeding may
also apply for payment from the Ontario Class Proceedings Fund in respect of a costs award madein
the proceeding in the defendant’ sfavour against aplaintiff that has received financial support fromthe
Fund (ss. 59.4(1)-(3)).Thisprovision providessignificant protection to the plaintiff, given the Canadian
rule of costs following the event, as it provides a form of cost indemnification if the plaintiff is not
successful. Thus the Committee that approves class action funding plays a partial gate-keeping role; it
considersthe merits of acase before awarding accessto the Fund, the likelihood that it will be certified,
the public interest engaged, and the plaintiff’s efforts to raise funds (s. 59.3(4)). The regul ations under
the OCPA, supra note 16, set further criteriafor funding approval, specifying that the Committee may
consider the extent to which theissuesin the proceeding affect the public interest, and if the application
for financial support ismade before the proceeding is certified asaclass proceeding, the likelihood that
it will be certified. The case may be meritorious, however, but not engage the public interest. Although
anegative decision does not prevent arepresentative plaintiff from proceeding, it may signal problems
with the action as framed and create a cost barrier. Although securities|aw cases are not separated out
from other class proceedings, to date, Ontario has funded 49 applications involving 100 suits and has
denied or deferred 26 applications. The fund was established with $500,000 and now has $6.5 million
as of 31 December 2009: see The Law Foundation of Ontario, Class Proceedings Committee, Semi-
Annual Report on Class Proceedings (2009), online: The Law Foundation of Ontario <http://www.law
foundation.on.ca/cpcreport.php>. The Committee can ask the plaintiff to repay amountswheretheaction
isdiscontinued or abandoned (OLSA, s. 9). When amonetary award or settlement occurs, thereisalevy
of 10 percent of the amount of the award or settlement funds: see Class Proceedings, O. Reg. 771/92,
ss. 6-9, 12-13. Thisincludes arequirement that the plaintiff notify the other class members, if the class
iscertified, that the recipient hasreceived financial support from the Class Proceedings Fund in respect
of the proceeding, and that there will bealevy that reducesthe amount of any award or settlement funds
to which the class members may become entitled (s. 8(4)). The levy alows the Fund to be replenished
sothat it hasresources to fund future class actions. Where representative plaintiffs and their counsel do
not wish to have that amount levied, they do not make an application to the Fund, but rather, carry the
costs themselves.

In 1979, the federal Department of Consumer and Corporate Affairs recommended a statutory civil
liability regime covering continuous disclosure: see Canada, Department of Consumer and Corporate
Affairs, Proposalsfor a SecuritiesMarket Law for Canada by Philip Anismanet al. (Ottawa: Consumer
and Corporate Affairs Canada, 1979) at 109-11. In 1984, the Ontario Securities Commission (OSC)
recommended the same: “Civil Liability for Continuous Disclosure Documents Filed under the
Securities Act — Request for Comments” (1984) 7 O.S.C. Bull. 4910. Similarly, in 1994, the British
Columbia government developed a proposal to introduce alimited scheme of civil liability for certain
disclosure in response to the Matkin Inquiry and recommendations reflected in Vancouver Stock
Exchange & Securities Regulation Commission, Restructuring for the Future: Towards a Fairer
Venture Market by James G. Matkin & D. Geoffrey Cowper (Victoria: Vancouver Stock Exchange &
Securities Regulation Commission, 1994). However, at the time, the Allen Committee had been
established and the British Columbiagovernment agreed to await the rel ease of that committee’ sreport
with theaim of aligning provisionsfor national adoption: see Toronto Stock Exchange, Committee on
Corporate Disclosure, Toward Improved Disclosure: A Search for Balance in Corporate Disclosure
(Toronto: Toronto Stock Exchange Committee on Corporate Disclosure, 1997) [Allen Committee Final
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efforts culminated in the recommendation of statutory civil actions by the TSX Committee
on Corporate Disclosures(the“Allen Committee”) final report issuedin 1997, which created
momentum for legislative change.”*

The new statutory civil liability regime is based on draft legislation that the OSC and
Canadian Securities Administrators (CSA) proposed for public comment in 1998 and 2000.*
That draft |egislation, based onthe Allen Committee’ srecommendati ons, becamethe subject
of further public policy debate. The major concerns expressed with respect to the draft
legislation were the potential coststo issuersand their directors of having to defend against
unmeritorious class actions. To discourage the use of the statutory right of action to bring
coercivestrike suits, leave requirementswere adopted to bol ster the“|oser pays’ cost regime
in Ontario and proportionate liability provisions.* Ontario introduced its legislation in the
form of Bill 198 in October 2002;* however, the civil liability sections of the bill were not
proclaimed into force.® In 2003, however, the Ontario Ministry of Finance tabled the Final
report of the Five Y ear Review Committee, which was appointed to review the OSA.* One
of the most significant recommendations of that report was that the secondary market civil
liability provisions should be brought into force.*” This report, combined with pressure to
align secondary market remedies for Canadian market participants with those available in
the U.S,, provided the impetus for the Ontario government to introduce the current regime
effective 2005. The other provinces have followed suit.

I11. SECURITIESCLASSACTIONSAGAINST CANADIAN | SSUERS

Although few cases have been filed to date in Canada, Canadian firms that cross-list on
U.S. exchanges have been exposed to litigation in U.S. courts under U.S. securitieslawsfor

Report]. In 1994, the Toronto Stock Exchange Committee on Corporate Governance in Canada
recommended that the issue of civil liability remedies in respect of timely and continuous disclosure
should be placed again on the public policy agenda: see Toronto Stock Exchange Committee on
Corporate Governance in Canada, Where Were The Directors? Guidelines for Improved Corporate
Governance in Canada (Toronto: Toronto Stock Exchange Committee on Corporate Governance in
Canada, 1994).

“ Allen Committee Final Report, ibid. The Allen Committee was established to review the adequacy of
continuous disclosure by Canadian issuers. Itsreport concluded that there was evidence of asignificant
number of incidentsof disclosureviolations, raising concernsabout loss of both investor confidenceand
the reputation of Canadian capital markets. In 1999, the Mining Standards Task Force endorsed the
Allen Committee' s recommendation of statutory civil liability for misleading continuous disclosure as
an important step towards ensuring effective accountability of companies for disclosure relating to
mineral exploration, development, and production: see Toronto Stock Exchange & Ontario Securities
Commission, Mining Standards Task Force, Setting New Standards: Recommendations for Public
Mineral Exploration and Mining Companies (Toronto: Toronto Stock Exchange, 1999).

42 See CSA, Notice53-302, “Proposal for aStatutory Civil Remedy for Investorsin the Secondary Market
and Response to the Proposed Change to the Definition of ‘Material Fact’ and ‘Material Change'” (3
November 2000) [Notice 53-302]. The draft legislation was published for comment on 29 May 1998:
see “Civil Liability for Continuous Disclosure” (1998) 21 O.S.C. Bull. 3367 [Civil Liability].

s Ontario Securities Commission, Five Y ear Review Committee, Reviewing the Securities Act (Ontario)
(Toronto: Queen's Printer for Ontario, 2003) at 131 [OSC, Five Y ear Review].

“ Bill 198, An Act to implement Budget measures and other initiatives of the Government, 3d Sess., 37th
Leg., Ontario, 2002 (assented to 9 December 2002), S.O. 2002, c. 22 [Bill 198].

* On 22 May 2003, the government introduced Bill 41, An act to implement budget measures, 4th Sess,,
37th Leg., Ontario, 2003 (first reading 22 May 2003), which contained some amendments, mostly
technical, to the civil liability regime contained in Bill 198, ibid.

% OSA, supra note 3.

& OSC, Five Year Review, supra note 43 at 133. The Committee recommended: “We ... urge the
Government of Ontario to move forward as soon as possible to proclaim the legislation in force.”
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some time now.*® Our purpose here is to assess the exposure of Canadian companies to
securities class actions on both sides of the border. We compare briefly the Canadian and
U.S. causesof action. Wethen offer empirical evidence onthe securitiessuitsthat have been
brought against Canadian issuers in both Canada and the U.S. through July 2009. The pre-
existing litigation exposurethat U.S. listed Canadian firms had prior to the recent enactment
of secondary market liability in Canada allows us to examine how the different legidative
frameworks may have influenced the number and type of suits.

A. CAUSESOF ACTION AND BURDEN OF PROOF
1. PRIMARY LIABILITY

Under the Canadian primary market civil liability provisions, a purchaser of a security
offered by a prospectus during the period of distribution has a right of action against the
issuer and others where the plaintiff can establish that there was a misrepresentation.*® A
“misrepresentation” is broadly defined to mean “an untrue statement of a material fact” or
an omission to state a material fact that is either required to be stated or is necessary to
prevent a statement that is made from being false or misleading in the circumstances in
which it was made.® This latter phrasing is aimed at capturing half-truths.>* The term
“material fact” isdefined asafact that significantly affects, or could reasonably be expected
to significantly affect, the market price or value of the securities.® A “materia change’ is
defined as*achangein the business, operationsor capital of theissuer that would reasonably
be expected to have a significant effect on the market price or value of any of the securities
of theissuer.”*® Thereis adeemed reliance provision such that the plaintiff does not haveto
establish the existence of a duty of care or reliance on the misrepresentation.

In Canada, there is also aright of action for those that purchased securities during the
period of distribution where a misrepresentation is made in an offering memorandum.®
Where the misrepresentation has occurred in atakeover bid circular, any security holder has
the right to bring an action.*® These provisions are generally consistent with the rulesin the
U.S., which providefor liability for misstatementsin the registration statement for investors
who can trace their shares to that statement. Misstatements in the prospectus are also
actionable by those who are entitled to receive the prospectus during the delivery period.
American law also provides aremedy for oral misstatements made in connection with the
offering, aswell aswritten material sother than the prospectus.” Unlike Canadian legislation,

e Of the 2,600 companies listed on the New York Stock Exchange, 71 are Canadian issuers. NY SE,
“Listings Directory,” online: NYSE <http://www.nyse.com/about/listed/listed.html>; NASDAQ,
NASDAQ Global Platform (New York: The NASDAQ Stock Market, 2007), online: NASDAQ
<http://www.nasdag.com/reference/NA SDA Q%20GI obal %20P! atf orm%20-%20Fact%20Sheet. pdf>.

4 OSA, supranote 3, s. 130(1); SecuritiesAct, R.S.A. 2000, c. S-4, s. 203 [ASA]; SecuritiesAct, R.S.B.C.
1996, c. 418, s. 131 [BCSA].

%0 OSA, ibid., s. 1(1), ASA, ibid., s. (i), BCSA, ibid., s. 1(1). The distinction between “ material fact” and
“material change” asit relates to the definition of misrepresentation is critically important.

st Kerr v. Danier Leather (2005), 77 O.R. (3d) 321 (C.A.). This phrasing resolves common law hurdles

(seee.g. Hedley Byrne & Co. Ltd. v. Heller & PartnersLtd. (1963), [1964] 1 A.C. 465 (H.L.)) in that,

unlike in the common law action, the plaintiff does not have to prove that the defendant failed to meet

the standard of care or that the misrepresentation caused the loss incurred.

The wording varies slightly from one provincial jurisdiction to another.

53 OSA, supra note 3, s. 1(1), ASA, supra note 49, s. 1(ff ), and BCSA, supra note 49, s. 1.

% OSA ibid., s. 130(1), ASA, ibid., s. 203(1), BCSA, ibid., s. 131(1).

% OSA ibid., s. 130.1(1).

6 Ibid., s. 131(1).

57 Ibid., ss. 138.3(1)-(2); see also Securities Act, supra note 18, 88 77k-771.

52
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however, U.S. law does not impose liability for material changes. The accuracy of the
registration statement is measured as of the time of its effective date; the prospectus is
assessed as of thetimethat it issent to investors. Subsequent changesto theissuer’ sbusiness
that render the disclosuresin those documentsinaccurate do not give riseto liability.® U.S.
law also omits a reliance requirement with respect to misstatements in the registration
statement or prospectus. Failuresto disclose are actionable only if the defendant has traded
on confidential information in violation of a fiduciary duty to disclose, either to the
counterparty to the trade or to the source of the information.> Both jurisdictions provide a
remedy for false forward-looking statements.

2. SECONDARY LIABILITY

In respect of secondary market civil liability, Canadian securitieslaw provides a cause of
action to anyone who acquires or disposes of the issuer’s securities during the liability
period. The liability period extends from the time the document was rel eased, or public oral
statement that contai ned amisrepresentation was made, or therewasafailureto maketimely
disclosure, and the time the misrepresentation was publicly corrected or disclosure was
made. American law defines liability the same way with respect to misrepresentations, but
does not require disclosure of material changes.®

Aswiththe primary market provisions, thereisadeemed reliance provision under the new
secondary market provisionsin Canada. Under this provision, the plaintiff does not need to
demonstrate reliance on the misrepresentation, or on the issuer’s failure to disclose as
required.®* American law retainsareliance requirement, but judicial interpretations have left
that requirement somewhat attenuated. In cases of pure omission in violation of a duty to
disclose, the plaintiff need only show materiality of the omitted statement.®? For affirmative
statements, the U.S. Supreme Court has adopted a presumption of reliance — the “fraud on
the market” theory discussed above — when the misstatement was released into a capital
market with activetrading and awidefollowing among institutional investors and analysts.®®

The Canadian secondary market civil liability provisions distinguish core and non-core
documents. Core documents include a prospectus, takeover-bid circular, issuer circular,
directors circular, rights offering circular, management discussion and analysis, annual
information form, interim and annual financial statementswhen usedin relationto anoutside
director, an influential person who is not an officer, or a director or officer of such an
influential person.®* Core documentsfor issuers, their officers, or investment fund managers
includes the same list of documents, plus material change reports and any other document
prescribed by regulation.®® Non-core documents require a higher burden of proof;
specifically, the plaintiff must prove that the person or company knew that the document or
public oral statement contained a misrepresentation, deliberately avoided acquiring the
knowledge, or acted with gross misconduct in connection with release of the document or

58 See Stephen J. Choi & A.C. Pritchard, Securities Regulation: Cases and Analysis (New York:
Foundation Press, 2008) at 472-76.

5 United States v. O’ Hagan, 521 U.S. 642 (1997).

e See Gallagher v. Abbott Laboratories, 269 F.3d 806 (7" Cir. 2001).

o OSA, supra note 3, s. 138.3.

62 Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128 (1972).

63 Basic, supra note 13.

o4 OSA, supranote 3, s. 138.1.

& Ibid.
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public oral statement containing the misrepresentation.®® This higher burden of proof isalso
required where outside directors and influential persons are being sued for failure to make
timely disclosure and knew the change was material, but it is not required in relation to the
issuer and its officers, or investment fund manager.”’

American law does not distinguish between types of disclosure; press releases and oral
statements are held to the same standard as filings made with the SEC. For all aleged
misstatements, the plaintiff must plead with particularity that the defendant made the
misstatement with scienter, generally held to require at least recklessness.®® For forward-
looking statements, the plaintiff must plead actual knowledge of the falsity of the
projection.®®

3. PROCEDURES

In both Canadaand the U.S. there has been concern about class action counsel generating
classactionswithout arepresentative plaintiff that istruly directing counsel. Professor Garry
Watson has expressed concern about “ entrepreneurial lawyers’ that initiate and run the class
action, often with aview to maximizing their own financial return to the potential prejudice
of classparticipantsandtotheintegrity of theclassaction system.” Although entrepreneurial
lawyersfacilitate the accessto justice goal s of class actions, Watson suggeststhat the desire
to maximize financial amounts may lead such counsel to refuse reasonable offers of
settlement, or alternatively, may encourage counsel to seek a settlement that fully covers
their expenses and remuneration, but results in an inadequate or unfair remedy for
investors.”™

To help address these concerns, no action can be commenced without |eave of the court
under Canadian secondary market civil liability provisions.” The court isto grant leave only
whereitissatisfied that “the action isbeing brought in good faith” and “thereisareasonable
possibility that the action will be resolved at trial infavour of the plaintiff.”” This provision
gives a significant gatekeeping role to the court as it will have to conduct at least a
preliminary examination of theimpugned act or inactionin order to determine whether there
isareasonable possibility that the plaintiff will succeed at trial. To datethere are only afew
judgments in respect of granting leave to commence a class action where the parties
consented to the certification as part of the settlement of the action.” Slver, the first

&6 Ibid., s. 138.4(1). The plaintiff is not required to prove thisin relation to an expert (s. 138.4(2)).

o Ibid., ss. 138.4(3)-(4).

e Exchange Act, supra note 12, § 78u-4(b)(2).

& Ibid., 8 78u-5(c)(1)(B).

o Garry Watson, “ Class Actionsand the Dilemmaof ‘ Entrepreneurial Lawyering’: The Good and the Not
So Good Aspects of Class Actions’ (2005) at 5 [unpublished, on file with authors].

n Ibid. at 6-7. An Ontario Court has noted that “ class proceedings raise certain ethical issues, such asthe

potential conflict of interest between the lawyer’'s duty to the representative plaintiff and to other

members of the class’: Epstein, supra note 24 at para. 37.

OSA, supra note 3, s. 138.8(1). Notice of the motion must be given granted on motion with notice to

each defendant.

I Ibid. On application for leave to commence an action, the plaintiff and each defendant are to serve and
file one or more affidavits setting forth the material facts on which each intendsto rely, and the maker
of such an affidavit can be examined on it in accordance with the rules of court.

7“ Seefor example both actions against Southwestern Resour ces Corp., wherethe Court certified the class
action and granted a requested settlement order on consent of the parties and there were no reasons on
the criteria for granting leave: A. Sastny v. Southwestern Resources Corp., (3 November 2008),
Windsor 07-CV-009525 (Ont. Sup. Ct. J.) [Stastny]; Vézina c. Southwestern Resources Corp., 2008
QCCS 5907, [2008] J.Q. no 12894 (Qc. C.S.) (QL) [Vézina].
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contested motion for leave to commence an action pursuant to the secondary market
provisionsof the OSA, has assisted in determining the ease or difficulty withwhich plaintiffs
will be ableto commence and maintain an action. The Ontario Superior Court of Justice held
that the plaintiffs met the test for leave under s. 138.8 of the Act to pursue a statutory claim
for misrepresentation in the secondary market, concluding that the action was brought in
good faith and that the plaintiffs had a reasonable possibility of success at trial in pursuing
the statutory claims.” The plaintiffs brought their claim against a number of directors and
officers, in addition to the company. With respect to the audit committeedirectors, the Court
held that there was a reasonable possibility, based on evidence of their direct involvement
in accounting decisions and reporting, that the plaintiffs would succeed in establishing that
they “authorized, permitted or acquiesced in the release of the document[s]” containing the
misrepresentation.” The motion with respect to two other directors was dismissed. These
directors had alimited role in respect of the company’ sfinancial reporting and there wasno
reasonable possibility of success against them at trial.

The Court held that the statutory remedy for secondary market misrepresentation was
afforded directly to shareholders to recover damages for their own benefit and was not a
vehicle to sue on behalf of the company for a wrong to the company.”” Accordingly, the
Court concluded that there was no reason to read in a high or substantial onus requirement
for good faith in this type of proceeding. Another purpose of the statutory remedy was to
enforce a corporation’s disclosure obligations and thereby to protect and enhance the
integrity of the secondary market. The Court was satisfied that the plaintiffs acted in good
faith in pursuing the proceedings. They had a personal financial interest in the action as
personswho acquired shares during the class period, and they asserted altruistic reasonsfor
commencing the action: “to hold the defendants accountable for misrepresentations to the
public, and to send a message to directors and officers of other public companies that they
too will be held accountable for misrepresentations to the public.””® The Court further held
that these reasons for pursuing the action are consistent with the legislative purpose of the
statutory remedy, which is deterrence.

75 Slver v. Imax Corp. (2009), 66 B.L.R. (4th) 222 (Ont. Sup. Ct. J.) [Slver I]. The plaintiffs claim
damages of $200 million against IMAX and the individual defendants for negligent and “reckless”
misrepresentation, negligence, and civil conspiracy. Punitive damages of $10 million are also claimed
(para. 221). The Court held that “[t]hefirst part of theleavetest requiresthe plaintiffsto satisfy the court
that the action is brought in good faith.” The Court held that good faith is not presumed, “but must be
established by the plaintiffs on the normal civil standard; that is, on abalance of probabilities’ (para
295). The second part of the test involved the following (para. 334):
Considering al of the factors noted above, | have approached part two of theleavetest by asking
myself whether, on the evidencethat is before the court on this motion — that isthe affidavits and
transcripts of examinations, aswell asthe various documentsthat have been tendered as exhibits,
and produced in response to undertakings and ordered to be produced during the cross-
examination process — as well as reasonable inferences to be drawn from such evidence, and
considering the onus of proof for each of the cause of action and the defences, as well as the
limitations of evaluating credibility in amotion, isthere areasonable possibility that the plaintiffs
will succeed at trial.

“Reasonable” is used to denote that there must be something more than a de minimis possibility or

chance that the plaintiff will succeed at trial.

7 Thisisthe standard to be met for success against officersand influential personsunder OSA, supra note

3,s.138.3(1).
” Silver I, supra note 75 at para. 309.
e Ibid. The Court held that there was “no evidence of any ulterior motive or conflict of interest.

Accordingly, they meet the first branch of the test for leave to assert a claim for secondary market
misrepresentation.”
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The second branch of the leave test requires that the court be satisfied that there is a
reasonable possibility that the action will be resolved at trial in favour of the plaintiff.” The
Court noted that the plaintiffs pleaded a misrepresentation supported by the evidence of the
company’ s restatement, and that there was no evidence of any ulterior motive or conflict of
interest. Accordingly, the plaintiffs met thetest of having areasonable possibility of success
at trial in establishing a misrepresentation.® The Court expressly rejected arequest to adopt
astandard akin to the U.S. test of scienter.® The Court held that the

first part of the ‘reasonable investigation’ defence involves a consideration of such matters as the measures
and systemsin place at the Company respecting the recognition of revenue for financial reporting, the roles
and responsibilities of various persons in the revenue recognition and reporting processes, policies and
procedures, and oversight and assurance measures, including the performance of audit functions.®

Factors applicable to the individual respondents are also relevant, including their
qualifications, knowledge, experience, and their rolewithin or inrelation to the organization
and in connection with the company’s financia reporting.®® The second part of the
“reasonable investigation” defence “involves a consideration of the specific knowledge of
each respondent and the knowledge someone in his or her position ought to have had with
respect to the misstatement of the Company’ s financial results’; this part of the test focuses
on a“consideration of the true state of affairs.”® The Court expressly refused to “read in”
the businessjudgment rule, finding it “ both unnecessary and inconsistent with thelegisative
approach to the statutory remedy and defences.”® The Court held that the wording of s.
138.4(11) regarding the expert reliance defence “ suggests that it isintended to apply where
the misrepresentation at i ssue originateswith the expert, in circumstanceswhere it has been
communicated to the secondary market by the person or company on the authority of the

79 Ibid. at para. 310.

g Ibid. at paras. 310, 334. The Court held that, with respect to the defencesrelied upon by each respondent,
it must be shown that there is a reasonable possibility that such respondent could not establish at trial
both elements of the defence of “reasonableinvestigation” given by the OSA, supra note 3, s. 138.4(6).
These include:

(i) that therespondent conducted or caused to beconducted a“ reasonableinvestigation”; and

(i1) at thetime of the release of the document the respondent had no reasonable grounds to
believe that the document contained the misrepresentation;

or, to the extent the expert reliance defence is applicable:

(i) that therespondent did not know that there had been amisrepresentation in the part of the
document made on the authority of the expert; and

(i) the respondent had no reasonable grounds to believe that there had been a
misrepresentation in the part of the document made on the authority of the expert.

8 Ibid. at paras. 340-46. The Court held at para. 345:

[T]he legidative history of the Ontario statutory remedy reflects an informed decision to put in
place ascreening mechanismthat differsfromthe U.S. pleadings-based approach. The CSA noted
that the Ontario proposed legislation, as a specific and comprehensive code, was fundamentally
different from Rule 10b-5, which is ageneral anti-fraud rule from which the courts have implied
aright of action. Thekey element of intent or recklessnessthat aplaintiff must establish to succeed
in aRule 10b-5 action need not be proved in an Ontario statutory proceeding, where the mental
element is the absence of due diligence.

82 Ibid. at para. 361.

&3 Ibid. at para. 360.

8 Ibid. at paras. 361-63. The Court held that the “reasonable investigation” defence requires the
application of objective criteriaon two points: the defendant must establish that an investigation that he
or she undertook or caused to be undertaken was reasonable in the circumstances, and he or she must
have had no reasonable grounds to believe that there was a misrepresentation and in determining
whether an investigation was reasonable. The court is directed to consider all relevant circumstances,
including a non-exhaustive list of relevant circumstances, citing the list of factors set out in the statute
(paras. 358-59).

& Ibid. at para. 372.
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expert,” and that the expert reliance defence “would not appear to apply to the aleged
misrepresentations in this case, which originated with the Company.”®

Inthe U.S,, plaintiffsare not required to seek |eave of the court beforefiling an action for
primary liability. In secondary liability cases, however, the plaintiff’s complaint must plead
the facts relating to the fraud, including facts “giving rise to a strong inference that the
defendant acted with the required state of mind,” with particul arity.2” Complaintsthat do not
plead facts relating to the fraud with sufficient particularity are subject to dismissal. The
challenge that this requirement poses for the plaintiff is heightened by the stay of discovery
that applieswhileamotion to dismissispending.® In practice, complaintsareroutinely met
by a motion to dismiss, meaning that the action is effectively stayed until the court decides
the motion.® Thus, U.S. law provides an implicit gatekeeping role for the court as well.

Under the Canadian provisions, once the court has granted |eave to commence an action
the plaintiff must promptly issue a news release disclosing that leave has been granted and
must send written notice to the securities commission.* Once commenced, the action cannot
be discontinued, abandoned, or settled without the approval of the court on such termsasthe
court thinks fit, including terms as to costs.**

In the U.S., the plaintiff must provide notice to members of the prospective class within
20 days of filing the complaint.”? Members of the class then have 90 days from the filing of
the notice to make amotion to the court to be appointed lead plaintiff.* The member of the
class with the largest losses enjoys a presumption that it should be appointed as lead
plaintiff,* with the authority to select thelawyer to represent the class.®® Settlement of aU.S.
class action also requires judicial approval. Before the court can approve the settlement,
notice must be given to the members of the class, setting forth the aggregate amount of the
settlement, the recovery per share, and the parties views on the amount of damages
potentially recoverable.®®

Having set out the various causes of action and applicable procedures, the next part
discusses the class action proceedings filed to date against Canadian issuers under these
provisions.

g Ibid. at paras. 434-35.

& Exchange Act, supra note 12, 88§ 78u-4(b)(1)-(2).

o Ibid., § 78u-4(b)(3).

8 In Canada, litigants have different disclosure obligations under the different provincial class action
statutes. In Quebec, for example, there is no compulsory disclosure of documents until after discovery,
athough courts will consider making a safeguard order: see Option consommateurs (Benoit Fortin) c.
Bangue Amex du Canada, 2007 QCCS 6144, [2007] J.Q. no 15986 (QL).

90 OSA, supranote 3, s. 138.9(1). It must also “send a copy of the statement of claim or other originating
document to the Commission when filed” (s. 138.9(1)(c)).

o Ibid., s. 138.10. Thisis consistent with the general rule in class actions, which can only be settled or
discontinued with the approval of the court; seea so OCPA, supranote 16, ss. 29(1)-(2): in determining
whether to approve the settlement of an action, the court is to consider, among other things, whether
there are any other actions outstanding under the same or comparable legislation in other provinces or
territoriesin respect of the same misrepresentation or failure to make timely disclosure; OSA, s. 138.11
specifies that “[d]espite the Courts of Justice Act and the Class Proceedings Act, 1992, the prevailing
party in an action under section 138.3 is entitled to costs determined by a court in accordance with
applicable rules of civil procedure.”

92 Exchange Act, supra note 12, § 78u-4(a)(3)(A)(i).

o3 Ibid., 8 78u-4(a)(3)(B)(i).

o4 Ibid., § 78u-4(a)(3)(B)(i1i)(1)(bb).

9 Ibid., § 78u-4(a)(3)(B)(V).

% Ibid., § 78u-4(a)(7).
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B. INCIDENCE AND CHARACTERISTICSOF
SECURITIESFRAUD CLASSACTIONS

In Figure 1, below, we show the number of lawsuits faced by Canadian issuers. For
purposes of this chart, we count lawsuits as one suit even when there are proceedings in
multiplejurisdictions. For example, if proceedings are brought in both Ontario and Quebec,
these proceedings count as one suit in the “Canada’ taly; if proceedings are brought in
Ontario and New Y ork, these count asonesuit inthe“Both” tally. Thereality of these multi-
jurisdictional proceedings is that the complaints allege essentialy similar facts and class
periods; the second filed complaints are generally copies of the initial complaint and some
of the proceedings appear to have been coordinated. For the cross-border proceedings, the
U.S. suit istypically filed first. Generally the actions are settled simultaneously, subject to
the approval of courts in both Canada and the U.S.

FIGURE 1
NUMBER OF SECURITIESCLASSACTION SUITSAGAINST CANADIAN COMPANIES

Two salient features emerge from this tally of lawsuits. First, the overall number of
lawsuits remains relatively low, with no more than ahandful in any given year. With atotal
of 90 lawsuits, the average is a mere five suits per year.”” Given the need for adequate
damages to support a contingent fee recovery, the main litigation targets are likely to be
issuers listed on the TSX. The total trandatesto approximately 0.3 percent chance of being
sued in asecurities class action in agiven year for the approximately 1,500 TSX issuers. By
way of comparison, NERA Economic Consulting (NERA) reportsthat the overall probability
of lawsuit for al U.S. listed companies has ranged from 1.3 to 1.8 percent over that same
period.®

o The numbers for 2009 go only through 31 July 2009.

o Todd Foster et al., Recent Trendsin Shareholder ClassAction Litigation: Filings Stay Low and Average
Settlements Stay High — But Are These Trends Reversing? (U.S.A.: National Economic Research
Associates, 2007) at 7, online: NERA Economic Consulting <http://www.nera.com/publication.asp?
p_ID=3267>.
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The second salient feature is that, until quite recently, lawsuits against Canadian
companieswere overwhelmingly heard in American courts. Thelitigation was based almost
exclusively in the U.S. until the mid-1990s, with avery small number of Both and Canada
only suitsuntil thelast few years, when we begin to see arisein Canada suits. We speculate
that the class action bar in Canada is still finding its feet with respect to securities class
actions; the recent adoption of the secondary market legislation greatly expands the number
of available targets.

Table 1, below, reveals that one prominent feature of the lawsuits with proceedings in
Bothjurisdictionsisthat thefraud allegationsarerel atively serious. Nearly 70 percent of the
companies sued were the subject of some sort of regulatory investigation. “Govt.
Enforcement” is defined to include a government investigation conducted by entities, such
as the RCMP, provincial securities commission, SEC, or Federal Bureau of Investigation,
whether formal or informal against the sued company or officers, aswell asan investigation
by a stock exchange. A government investigation is regarded as a proxy for cases of
intentional fraud, and disclosure of such an investigation is a prominent signal for the
plaintiffs bar.

Another prominent signal is the announcement of a restatement of earnings or revenues
by acompany, which is essentially an admission that its prior financial statementsincluded
amaterial misrepresentation. Half of the Both suitsinvolve arestatement, and 43 percent of
al actionsinvolve accounting allegations, which are often revealed in either restatements or
public disclosure to investors.

Roughly half of al actions involved forward-looking information. This figure suggests
that not withstanding the existence of defencesthrough the use of cautionary language when
issuing forward-looking information, there isarisk, at least at the stage of commencement
of actions, of being sued for the content of the forward information, particularly for cross-
listed issuers. This suggests that Canadian issuers are not any more likely to face a suit for
forward-looking information than are American issuers sued in the U.S.* Theincidence of
forward-looking allegations remains relatively high in the U.S., despite the more stringent
version of safe harbor in effect there, although there are very few complaints that allege
forward-looking misstatements standing alone.’®

9 These numbers in fact appear somewhat low, given that Marilyn Johnson, Karen Nelson, and A.C.
Pritchard found that forward-looking allegations were included in 74 percent of the post-litigation
reform complaintsin their sample: see Marilyn F. Johnson, Karen K. Nelson & A.C. Pritchard, “Do the
Merits Matter More? The Impact of the Private Securities Litigation Reform Act” (2007) 23 J.L. Econ.
& Org. 627 at 637.

10 We discuss the differences between the Canadian and U.S. forward-looking safe harborsin Part 111.D,
below.
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TABLE 1
CLAIMSAND ALLEGATIONSIN U.S. AND CANADIAN SECURITIES
CLASSACTIONS AGAINST CANADIAN COMPANIES

u.s. Canada Both Total

(n=57) (n=17) (n=16) (n=90)
Number % Number % Number % Number %
Govt. Enforcement 11 19 6 38 10 63 27 30
Primary Offering 21 37 10 59 5 31 36 40
Secondary Market 47 82 812 71 16 100 75 83
Forward-Looking 32 56 3 18 10 65 45 50
Accounting 21 37 7 41 11 71 39 43
Restatement 10 18 7 41 8 50 25 28
Laddering 4 7 0 0 0 4 4

Overall, 83 percent of the casesinvolve secondary market civil liability actions, and they
comprise 100 percent of the cases in which issuers are sued in Both jurisdictions.™™ Given
how recent the Canadian secondary market provisionsare, thisfigureislikely toincreasein
the future because of the greater scope of available damages.

Theinitia cases under the Canadian secondary market provisions appear to support the
supposition that restatements or admission of misrepresented information arethe most likely
to result in the certification of initial applications for class actions. The Slver proceeding
involved claims that Imax Corp. (Imax) and its officers knowingly overstated revenues for
2005, thereby artificially inflating thetrading priceof Imax securities.’® Imax had announced
an earningsincrease of 62 pecent for the fiscal year ended on 31 December 2005. In August
2006, Imax stated that it had recognized revenue in the fourth quarter of 2005 on ten theatre
systeminstallationsin theatresthat did not open in that quarter; thisdisclosurewasfollowed
by a sharp drop in share price in the market. The claim alleged that the press rel ease issued
by the company, the individual certifications, and the revenue statements were knowingly
false and/or materially misleading.’® It also alleged that Imax’ sfinancial results between 17
February 2006 and 9 August 2006 did not comply with Generally Accepted Accounting
Principles (GAAP) and were materially false and misleading.

“Both” signifieslawsuits brought against the same issuer in Canada and the U.S.

Siver v. Imax Corp., [2008] O.J. No. 1844 at para 20 (Sup. Ct. J.) (QL) [Silver I1], leave to appea an
interlocutory order refused, [2008] O.J. No. 2751 (C.A.) (QL) [Silver I11]. Thevalueof Imax’ ssecurities
declined by approximately 40 percent when the alleged misrepresentations were disclosed.

See supra note 75 and accompanying text.

101
102

103
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A class action claiming $110 million in general damages and $10 million in punitive
damages was filed against CV Technologies Inc. (CV) and its Chief Executive Officer
(CEO), two directors, and the auditor alleging misrepresentation and negligence in
disclosure.’ The action arose out of the June 2007 restatement of CV’ sfinancial statements
and alleged misstated financial results based on non-GAAP revenue recognition. Another
class action application, against Southwestern Resources Corp., alleged misrepresentation
in assay drill results reporting and controls, after errors in reporting were publicly
corrected.’® The action settled for in September 2008 for more than $15.5 million. Yet
another class action alleges that Celesticalnc. and certain of its officers and directors made
misrepresentations or failed to make timely disclosure to investors, resulting in alleged
damages to the plaintiff and other investors of $320 million.’® The parties reached a
settlement 28 April 2010, which is subject to the approval of the Ontario Superior Court of
Justice. The settlement agreement provides that the defendants will pay $7.1 million in full
and final settlement of all claims.

Another case that will test the scope of law is the class action filed in November 2008
against American International Group Inc. (AlG), alleging that thefailureto disclose caused
substantial lossesto Canadian investors. The $550 million class action wasfiled in Ontario
against AIG, AIG Financia Products Corp. (AIGFP), and specified current and former
directors and officersin November 2008. The Al G class action arises out of AIGFP' s credit
default swaps (CDS) and the declinein Al1G’ s stock price when collateral calls on the CDS
caused the financial collapse of the corporate group.®” The AIG disclosures are currently
being investigated by regulatory authoritiesaswell. Although the caseisnot included in the
sample data as the issuer is not Canadian, the lawsuit in Canada parallels onein the U.S.*®
The defendants have moved to dismiss the action, amotion that will be heard early in 2010.

The pattern illustrated by these few examples indicates that parties are pursuing cases
wherethereis someindication in public disclosures of misconduct that was known or ought
reasonably to have been known.

C. DEFENDANTSIN SECURITIESCLASS ACTIONSAGAINST CANADIAN | SSUERS

Table 2, below, provides asummary of types of defendantsin the class actionsto date. In
primary market civil liability in Canada, acivil action for misrepresentation in a prospectus
can be brought against the issuer or, in the case of a sale by a control person, against the
selling security holder. The action can a so be brought against the underwriter, directors, any
expert who consented to the use of all or part of his or her opinion or report, and every

104 Ainglie v. CV Technologies Inc. (2008), 93 O.R. (3d) 200 (Sup. Ct. J.) [CV Technologies]. The class
action wasbrought by two investorson behalf of all personswho acquired CV sharesfrom 11 December
2006 to 23 March 2007.

105 Sastny, supra note 74; Vézina, supra note 74. In 2007, Southwestern issued a press release and
disclosed that there were deficiencies in its control procedures for its Boka Gold Project and errorsin
reported assay due to the integrity of drill core samples being compromised. The statement of claimin
suits filed in three Canadian jurisdictions allege that the defendants negligently or recklessly
misrepresented the quantity of gold in its drill samples taken from the Boka Gold Project and claims
$320 million in damages on behalf of the class members.

106 The action was commenced on 30 July 2007. It is ongoing as of publication. See CV Technologies
[Settlement Agreement], online: Sutts, Strosberg LL P <http://www.col dfxclassaction.com>.

07 The AlIG class action is brought on behalf of all persons and entities resident in Canada who acquired
AIG securities during the period from 16 March 2006 to, and including, 16 September 2008.

1% Thereare AIG subsidiariesin Canada.
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person who signed the prospectus.’® Every person in a special relationship with the issuer
who buysor sells securitieswith knowledge of amaterial fact or material changethat has not
been generally disclosed isliable to compensate the buyer or seller for damages as a result
of thetrade.° Hence, both the decision-makers and the gatekeepers are potentially liablefor
misrepresentation during a primary offering. American law provides a remedy against
issuers, underwriters, directors, experts, and signatories of theregistration statement; control
persons face liability, whether or not they are selling shares, unless the control person can
show they “had no knowledge of or reasonable ground to believe in the existence of the
facts’ alleged to be misleading.™*

Under the Canadian secondary market civil liability provisions the class of potential
defendantsis broader than for primary market disclosure. The classincludestheresponsible
issuer, its directors and officers, “influential persons’ and, in the case of written or oral
statements, experts. Thedefinition of “influential person” with respect to aresponsibleissuer
includes control persons, promoters, and insiderswho are not directors or senior officers.*'
The addition of influential persons is significant, given the traditional notion of limited
liability for sharehol ders, and could arguably result in such shareholdersengagingin ahigher
degree of monitoring. However, theliability for this class of potential defendantsis narrow;
unless the influential person released the impugned document or made the public oral
statement, “knowing influence” on the responsible issuer will be required to ground an
action.'®

American law does not specify aclass of defendantsin the statute; the class of defendants
has been determined by case law. The most important case on this point is Central Bank, in
which the Supreme Court held that individuals who merely “aid and abet” aviolation could
not be held liable.** According to the Court, “the statute prohibits only the making of a
material misstatement (or omission) or the commission of amanipulative act.”**® The Court
recently rejected “scheme liability” for third parties that allegedly entered into sham
transactionsto facilitate fraud by an issuer.™*® However, the statute does provide for liability
for control persons, subject to a defence that the control person acted in good faith and did
not directly or indirectly induce the violation.™

Table 2, below, illustrates that the number of suits naming auditors as defendantsis quite
low, 5 percent, inthe U.S. category. Thisfigurelikely stemsfromthe U.S. Supreme Court’s
rejection of aiding and abetting liability.™® The lessrestrictive standard for secondary actors
under the Canadian regimes produces a higher percentage of suits naming auditors in
Canada. Underwritersarea so named morefrequently inlawsuitswith aCanadacomponent,
likely asaresult of the greater prevalence of offering claimsin those suits. However, given
how few cases there have been to date, broad conclusions cannot be drawn from the data.

109 Typically, the CEO and the Chief Financial Officer (CFO) of the issuer sign the prospectus, aswell as
promoters of the issuer.

10 OSA, supranote 3, s. 134(1).

U Securities Act, supra note 18, § 770.

12 OSA, supranote 3, s. 138.1.

3 |pid,, ss. 138.3(1)-(3).

ﬁ‘s‘ Central Bank of Denver v. First Interstate Bank of Denver, 511 U.S. 164 (1994) [Central Bank].
Ibid. at 177.

M6 Soneridge Inv. Partners, LLC v. Scientific-Atlanta Inc., 552 U.S. 148 (2008).

17 Exchange Act, supra note 12, § 78t(a).

18 Central Bank, supra note 114.
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Other important differences show up in the dlightly higher percentage of officers suedin
suitswith aU.S. component, and the higher percentage of directors appearing as defendants
in suits with a Canada component. These discrepancies highlight the importance that the
scienter requirement plays in Rule 10b-5 claims. In the U.S,, plaintiffs need to include the
officer to establish the corporation’ sscienter. Allegationsof scienter against thedirectorsare
likely to be difficult to sustain given their lack of proximity to the corporation’ sinformation
flows. The number of cross-listed firms is quite high for the U.S. and Both categories, as
expected; the handful of Canadian firms sued in the U.S. without listing there involved
private placementsto U.S. investors.

TABLE 2
DEFENDANTSIN U.S. AND CANADIAN SECURITIESCLASSACTIONS
AGAINST CANADIAN COMPANIES

u.s. Canada Both Total

(n=57) (n=17) (n=16) (n=90)
Number % Number % Number % Number %
Company 53 93 15 89 15 94 82 91
Insolvent 7 12 5 31 5 31 17 19
Cross-listed 55 96 3 19 14 88 72 80
Officers 51 88 13 81 15 94 78 87
Directors 28 49 11 69 12 75 50 56
Auditor 3 5 3 19 5 32 11 12
Underwriter 9 16 5 31 4 25 18 20

Only 19 percent of firmsfiled insolvency proceedingsoverall. Thepercentageinthe Both
category is considerably higher, which may be attributable to the relatively well-devel oped
cross-border mechanisms for restructuring proceedings and their ability to deal with class
actions suits. As amendments to Canadian insolvency legislation have now comeinto force,
thereislikely to be an increased number of insolvency filingsin connection with securities
class action suits, as claims arising out of securities law violations will be completely
subordinated in any insolvency workout.*®

D. REMEDIES, OUTCOMES, AND DEFENCES
1 REMEDIES

Therearerightsto rescission and to damages under both Canadian and U.S. securitieslaw.
In Canada, there is aright of rescission under the primary market civil liability provisions.

Purchasers may elect to exercise a right of rescission against a person, company, or
underwriter that sold them the securities, in which case they have no right of action for

19 Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, asam. by S.C. 2005, c. 47, and S.C. 2007, c. 36;
Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as am. by S.C. 2005, c. 47.
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damages.® There arerightsto rescission for misrepresentationsin an offering memorandum
and takeover circular aswell.* American law affordsaright of rescission against theissuer,
as well as the underwriter in a firm commitment offering, for misrepresentations in the
prospectus, as well as in written and oral statements made in the course of the offering.
Misstatementsin the registration statement only allow for damages.'?

Therearelimitationsto primary market liability that are consistent inthe U.S. and Canada.
In an action for damages, the defendant is not liable for any portion of the damages that the
defendant proves does not represent the depreciation in value of the security asaresult of the
misrepresentation.'® Theamount recoverabl e cannot exceed the priceat which the securities
were offered to the public.**

In an action for damages for misrepresentation in an offering memorandum or takeover
circular, the defendant is not liable for portions of the damages that the defendant proves do
not represent the depreciation in value of the security as aresult of the misrepresentation.'?
Defendants are afforded asimilar loss causation defencein the U.S. for misstatementsin the
prospectus;'® plaintiffs bear the burden of proving loss causation for misrepresentations
made in connection with a tender offer.*’

The clearest division between Canada and the U.S. arises on the question of damages
under the secondary market provisions. Under U.S. law, damages are potentially unlimited.
Canada, however, caps damages payable by a defendant issuer or an influential person that
is not an individual to the greater of $1 million or 5 percent of the issuer's market
capitalization.’® Damages payable by adirector or officer of theissuer, individual influential
person or director or officer of an influential person are limited to the greater of $25,000 or
50 percent of annual aggregate compensation received from the issuer or influential person
and affiliates.™® Theliability cap for expertsis $1 million or the revenue that the expert and
its affiliates have earned from the issuer and its affiliates during the 12-month period
immediately preceding the day on which the misrepresentation or the failure to make timely
disclosure occurred.™*

The Canadian secondary market liability limitsareinapplicable, except for theresponsible
issuer, if the plaintiff can prove the defendant authorized, permitted, acquiesced in, or
influenced “the making of the misrepresentation or the failure to make timely disclosure
while knowing that it was a misrepresentation or failure to maketimely disclosure.”** This

120 OSA, supranote 3, s. 130(1).

21 hid, ss. 130.1(2), 131.

122 Speurities Act, supra note 18, 8877k(e), 771(a)(2).

12 Seeeg. OSA, supranote 3, s. 130(7); Securities Act, ibid., § 77k(€).

24 OSA, ibid., s. 130(9); Securities Act, ibid. Underwriters enjoy aspecial protection: they cannot be held
liable for more than the total public offering price represented by the portion of the distribution
underwritten by the underwriter: OSA, s. 130(6). The OSA, s. 130(8) provides for joint and several
liahility; in the U.S., outside directors are protected by proportionate liability: Securities Act.

25 O, ibid., ss. 130.1(3), 131(9);

126 Securities Act, supra note 18, § 771(b).

27 See Schreiber v. Burlington Northern, Inc. 472 U.S. 1 (1985).

128 OSA, supranote 3, s. 138.1.

29 |bid.

%0 |bid., s. 138.6. Liability can be proportionately allocated in respect of each defendant’ s responsibility
for the damages assessed. American law also provides for proportionate liability, although joint and
severa liability applies to knowing violations: Exchange Act, supra note 12, § 78u-4(f).

B OSA, ibid,, s. 138.7(2).
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isasignificant exception to theliability limitsfor individuals. It may result in actions being
brought only in the clearest cases of fraud or misrepresentation, such as earnings
restatements, in order for plaintiffs to avoid the liability cap. It may be that the only cases
that arefinancially worth pursuing, given the costs of litigation, are those casesin which the
cap on damages would not apply. Of course, if the issuer has alarge market capitalization,
even 5 percent of that figure would justify the cost of alawsuit.

The damages cap seeksto balance remediesfor investors against the desire to protect and
advance capital market activity through the protection of officersand other persons. Thelimit
on damages encourages plaintiffs to focus on actions likely to have merit. The downsideis
that it is likely to result in investors recovering less than the full amount of their |osses,
absent clear evidence of fraud. Even then, the liability cap for issuers means that investors
are unlikely to recover full compensation in cases of significant fraud. One question is
whether the liability cap has been appropriately priced in terms of creating the appropriate
mix of remedies and deterrence. Mary Condon has suggested that the limit on damages
indicates that legislators were more interested in achieving deterrence than compensation,
but she questions whether the liability limits are set high enough to achieve the desired
deterrence.® This focus on deterrence is consistent with the “pocket shifting” critique of
secondary market class actions discussed in Part |, above.

There is highly codified language in respect of how the court is to assess damages,
including specified trading dates and how to calculate the value of damages The
provisions do not require plaintiffsto crystallize those losses by selling the security in order
to compute damages.”** However, the defendant is not liable for any amount that it can prove
“is attributable to a change in market price of the securities that is unrelated to the
misrepresentation or the failure to make timely disclosure.”**® American law makes loss
causation part of the plaintiff’ s burden of proof; the plaintiff must also plead loss causation
in its complaint.**

2. OUTCOMES

Table 3, below, illustrates the outcomes of the lawsuits. Whereas in Figure 1 and Tables
1 and 2, above, we compiled suits with both Canada and U.S. proceedings as one suit, in
Table 3, Panel A, weseparately break out theresol ution of those cross-border lawsuits. Some
cases were dismissed on one side, but were settled or remain active on the other side of the
border. The settlements are reported on aconsolidated basisin Panel B however, as most of
the settlements involve a universal resolution. The settlement figures are reported in U.S.
dollars.

%2 Sheobservesthat “whether thegoal of deterrencewill be achieved suchthat the possibility of being sued
will concentrate the minds of management or individual influential shareholders engaged in
disseminating corporateinformation, oneissuewill bewhether theliability capsarepitched at arigorous
enough level to produce this effect”: Condon, supra note 10 at 41.

18 OSA, supranote 3, s. 138.5.

13 bid,, s. 138.5(1).

3 bid., s. 138.5(3).

136 Dura Pharmaceuticals v. Broudo, 544 U.S. 336 (2005) [Broudo].
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TABLE 3
OUTCOME OF SECURITIES CLASSACTIONS AGAINST CANADIAN COMPANIES
Panel A u.s. Canada Both Total
(n=57) (n=17) (n=32) (n=106)
Number % Number % Number % Number %
Dismissed 15 26 3 18 3 9 21 20
Settled/Judgment 33 58 6 35 19 59 58 55
Active 9 16 8 47 10 31 27 25
Panel B
Mean Settlement 9,425,384 11,350,718 216,768,214 62,597,228
Excluding Nortel | & 11 38,417,797 16,111,758
Median Settlement 3,825,000 5,782,465 27,622,803 6,000,000

Settlement amountsin U.S. dollars. “Both” category aggregates U.S. and Canadian settlements.

The dismissal rate of 20 percent appears to be somewhat low given that the overall
dismissal rate in the U.S. is around 50 percent for cases filed between 2003 and 2007. It
ispremature, however, to concludethat Canadaisamoreplaintiff friendly jurisdiction asthe
dismissal rateislikely depressed by the significant percentage of cases that remain active.
Undoubtedly, more caseswill fall by thewayside. The damages|imitation and potential cost
conseguences, however, may mean that plaintiffs are particularly careful in selecting their
cases in Canada; if so, one would predict a generally lower dismissal rate.

The settlement amounts reported in Table 3 are striking, with a mean of $63 million
overal and $217 million for suitsin the Both category. Thesefigures are inflated, however,
by two outlier settlements involving Nortel of greater that $1 hillion, both of which rank
among thetop ten in U.S. history.*® The valuation of these settlementsis open to question,
however, asthebulk of these settlements consistsof newly issued Nortel shares.* Theeffect
of this issuance is that current Nortel shareholders saw their stockholdings diluted to
compensate past Nortel shareholders as well as some current Nortel shareholders. The
“pocket shifting” element of this exerciseistransparent. Nonethel ess, the mean and median
for the Both category isquite high, even with the Nortel settlementsexcluded. Undoubtedly,
aportion of thisamount can be explained by the seriousness of the allegations documented
in Table 1, above; stronger claims should be expected to settle for larger amounts.

17 Stephen J. Choi & A.C. Pritchard, “The Supreme Court’s Impact on Securities Class Actions: An
Empirical Assessment of Tellabs,” U. Mich. L. & Econ., Olin Working Paper No. 09-616; N.Y.U.L. &
Econ. Research Paper N0.09-34 (4 December 2009) at Table 1, Panel B, online: Social Science Research
Network <http://www.ssrn.com/abstract=1457085>.

18 Foster, et al., supra note 98 at 8

1 Subsequent to these settlements Nortel declared bankruptcy, rendering these shares effectively
worthless.
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The existence of suits on both sides of the border also provides plaintiffswith astrategic
advantage in that the Canadian lawsuit is not subject to the discovery stay applied in U.S.
courts before motions to dismiss are determined, which may give U.S. plaintiffs access to
evidence that they would not otherwise haveif plaintiffs’ attorneys coordinate their efforts.

The issue of how Canadian courts will treat this difference was recently litigated in
Ontario in the context of a motion to compel answers to questions refused during cross-
examination on a pending certification motion, in the first proceeding under the secondary
market civil liability provisions.** The respondents had argued that the court’ s gatekeeping
role under the new civil liability provisions should result in the court imposing a higher
threshold for examination than the usual test of whether the information to be elicited has a
“semblance of relevance” to issues in the action. The Court held that “each prospective
defendant must come forward with its defences, with evidence in support,” and that the
merits of the claim are clearly relevant to the test for leave.*** “[B]ased on the evidence
adduced and tested, the plaintiffs must establish good faith and that the action has a
reasonable possibility of successat trial.”*** The Court held that while the examination was
not a discovery process, the court will take a careful look at “what facts are potentially
relevant and material to the statutory claim and defences, as presented in the draft pleading
and in the respondents’ affidavits.”** The defendants were ordered to provide answers to
relevant questions regarding information posted on the internet, a year-end audit, Imax
policies dealing with revenue recognition, and certain questions regarding the company’s
internal reviewsof financial statements.*** The Court held that “aquestion that is potentially
relevant to the facts alleged in respect to the statutory claims set out in the proposed
statement of claim and in the defences rai sed in the responding affidavits must be answered
even if it might also reveal some other potential issues or wrongdoing not currently
contemplated by the statutory claim.”**

In CV Technologies, leaveto appeal has been granted on theissue of whether the motions
judge erred in concluding that s. 138.8(2) of the OSA did not require each defendant to file
an affidavit in response to the plaintiff’s motion for leave to bring an action.**® The Court
held that the issue was a novel one that was of general public importance, and the decision
wasthe first interpretation of anew section of the Act.* No decision on the appeal had yet
been rendered. Depending on what the Court would have decided, the scope of information
about decisions or conduct that defendants may have to disclose to plaintiffs prior to the
court hearingamotionfor certification may be broader than under theU.S. system. However,
given the settlement of the class action, discussed in Part 111.B, above, and pending its

140 dlver Il, supra note 102.

¥ pid. at para 18.

2 bid. TheCourt observed that in thesefirst proceedingsunder secondary market civil liability provisions,
the statute provides no guidance asto the interpretation of the threshold test and what type, quality, and
quantity of evidence a court isto consider in making a determination of the plaintiffs’ good faith and
the reasonable possibility of the plaintiffs’ success at trial (at para. 19).

3 1bid. at para. 20.

144 They were not required to provide answers to questions regarding theinternal review processthat were
too broad: ibid. at para. 31.

45 |pid. at para. 20.

146 Ainglie v. CV Technologies, [2009] O.J. No. 730 (Sup. Ct. J.) (QL).

7 The motions judge had earlier ruled that the OSA did not require each defendant to file an affidavit in
response to the plaintiff’s motion for leave to bring an action. She also concluded that it would be an
abuse of process to permit the appellantsto rely on Rule 39.03, as such reliance was not contemplated
either by the OSA or by the principles governing examinations under Rule 39.03: CV Technologies,
supra note 104 at paras. 24-25, 27.
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endorsement by the Ontario Superior Court of Justice, there is not likely to be an appellate
decision rendered.

Part of therationalefor thediscovery stay intheU.S. isto discourageissuersfrom settling
frivolous actionsto avoid the cost of litigation before the motion to dismissisresolved. The
Canadian approach essentially allows limited discovery in order that the parties understand
the basis of the counterparty’s claim or defence, and that the court has the information
required to determine the leave application.

Another factor, however, may be in play: such lawsuits may be more costly to settle
because of their jurisdictional complexity and agreater number of partiesat thetablewanting
tobepaid. Moreover, defendantsface daunting costsin continuing with theliti gation because
of the expense of paying counsel in both Canadaand the U.S., giving an additional incentive
to resolve the litigation. Defendants in these cases presumably want universal peace. They
appear to be generally successful in obtaining it, but at a price. Another factor isthe role of
the insurer and itsinterest in containing litigation costs, discussed in Part 1V, below.

Once the outlier Nortel settlements are excluded, the overall mean settlement drops to
slightly more than $16 million. This figure is consistent with the averages for suits in the
U.S.; NERA reports an average settlement of $11.5 million from 1996-2001 and $23.2
million from 2002 to 2007.**® The overall median of $6 million is also consistent with the
American experience; NERA reports median settlementsin the U.S. of $4.7 millionin U.S.
from 1996-2001 and $6.4 million from 2002 to 2007. Thisrelatively low median figure has
two implications. First, most suits are settling for a small percentage of investor losses.
Second, half of the suits are settling for an essentially nuisance value. If asuit has survived
amotion to dismiss, it isunlikely that it could be defended for less than $6 million dollars.

An analysis of the average time between filing and resolution of class actions reveals
dight differences only. For class actions filed in the U.S,, the average was 1,094 days; for
casesfiledin Canada, 1,373 days; and for casesfiled in Both jurisdictions, it was 1,461 days
on average between filing and resolution. In al cases, the length of time that the action is
pending creates considerable uncertainty for theissuer, officers, and othersin terms of their
potential liability. The complexity of trying to settle casesin both jurisdictions at the same
timearguably addstimefor Both, but the average length of timetaken in Canadian caseswas
more than that taken in American cases. Canadian cases may take longer because thereis
little caselaw that serves as a benchmark in deciding and settling cases.

3. DEFENCES

The Canadian statutory civil liability provisions set out defences, including plaintiff
knowledge of the misrepresentation, that the misrepresentation did not cause the loss, and
aduediligence defence wherethe defendant conducted areasonableinvestigationto provide
reasonable grounds for a belief that there was no misrepresentation, and that he or she did
not believe that there was misrepresentation.'*® The defendant is also not liable for any part

148 Foster, et al., supra note 98 at 8.

49 OSA, supranote 3, ss. 130(2)-(7); ASA, supra note 49, ss. 203(4)-(9); BCSA, supra note 49, ss. 131(4)-
(20). The standard of reasonableness is that required of a prudent person in the circumstances of the
particular case: seee.g. OSA, s. 132.
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of a prospectus based on a report or opinion of an expert where the defendant had no
reasonabl e groundsto believe, and did not believe, that there had been ami srepresentation.**
Another defence is that the defendant either did not consent to the filing of the prospectus,
or withdrew her or his consent prior to the purchase of the securities by the purchaser and
gave reasonable general notice of, and reasons for, such withdrawal .*>* These defences are
also afforded by U.S. law.™

Experts are held to a duty of reasonable investigation with respect to that part of the
prospectus prepared ontheir authority asexperts.’ Although the distinction between experts
and non-experts is significant in due diligence defences, these terms are not defined in
Canadian law. The portion of the prospectus prepared by an expert appears to include the
audited financial statements as well as those parts of the issuer’s description of activities
prepared by engineers, geologists, and other experts.”* American law specifies that this
category includes*” every accountant, engineer, or appraiser, or any person whose profession
gives authority to a statement made by him.”**

The issuer of the securities or selling security holder is strictly liable for
misrepresentationsin aprospectus asit is not entitled to claim the defence of due diligence,
the defence of not having consented to the prospectus, or the defence that the
misrepresentation was not made by it.*® Under U.S. law, the issuer is strictly liable for
misrepresentations in the registration statement.™’

Similar provisionsset out liability for misrepresentationin an offering memorandum under
Canadian law."® However, under the Canadian provisions, the issuer is not liable where it
is not receiving any proceeds from the distribution and the misrepresentation was not based
on information provided by the issuer.™ The exception is where the misrepresentation was
based on information previously disclosed by the issuer and the misrepresentation was not
corrected prior to completion of the distribution of the securities.® Under U.S. law, issuers
are liable for misrepresentations in the prospectus only for primary offerings, and al
defendants are entitled to a defence of reasonable care for misstatementsin a prospectus.’®*

150 Seeeg. OSA, ibid., s. 130(3)(c).

B bid., s. 130(3)(b).

2 Securities Act, supra note 18, § 77k(b).

%3 Seeeg. OSA, supranote 3, s. 130(4).

134 Thisissueisdiscussed in detail in the U.S. decision of Escott v. BarChris Construction, 283 F. Supp.
643 (S.D. N.Y. 1968), in the context of civil liability for a false registration statement under the
Securities Act, supra note 18, § 77k. There is no case directly on point in Canada. However, in the
context of administrative sanctions under OSA, ibid., s. 127, the OSC panel has discussed the due
diligence obligations of directors, officers, underwriters, and experts associated with an issue of
securities at atime when the issuer was being investigated by the U.S. Attorney’s office for potential
illegal activity: see Re YBM Magnex International Inc. (2003), 26 O.S.C. Bull. 5285.

% Securities Act, ibid., 8 77k(a)(4).

156 OSA, supra note 3, ss. 130(3)-(5).

87 Securities Act, supra note 18, § 77k(b).

18 OSA, supranote3, s. 130.1. However, the section only applieswith respect to an offering memorandum
that has been furnished to a prospective purchaser in connection with adistribution of a security under
an exemption from s. 53 of the Act that is specified in the regulations: see s. 130.1(8).

% Seeeg. OSA ibid., s. 130.1(5).

%0 pid.

1 General Rules and Regulations, Securities Act of 1933, 17 C.F.R. § 230.159 (2009); Securities Act,
supra note 18, § 771(8)(2).
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In Canada, there are similar defences to misrepresentation in a takeover circular against
directors of the offeror, issuer, or personsthat signed a certificatein the circular or notice.'®?
Heretoo, the standard of reasonabl e investigation or reasonable groundsfor belief under the
defenceisthat required of a“prudent person in the circumstances of the particular case.” ¢
Under U.S. law, the plaintiff must prove that the defendant acted recklessly or knowingly in
making misrepresentations in connection with atender offer.’®*

In Canada, a person or company is not liable in an action for a misrepresentation in
forward-looking information under the prospectus, offering memorandum, or circular
provisions if the person or company can establish that the document containing the
information contained reasonable cautionary language identifying it as forward-looking;
identified material factors that could cause actual results to differ materially; included a
statement of material factors or assumptions that were applied in making a forecast or
projection; and the person or company had a reasonable basis for drawing the conclusions
or making the forecast."® This defence, however, does not relieve a person or company of
liability in respect of forward-looking information in afinancial statement or in a document
released in connection with an initial public offering.’®®

The U.S. safe harbour is similar, but does not require a reasonable basis for forward-
looking statements if they are accompanied by meaningful cautionary language.'®” Even if
there is no cautionary language, the defendant will not be liable unless the plaintiff proves
that the forecast or projection was made with actual knowledge of its falsity.®® Financial
statements are excluded from the protection of the safe harbour, as are statements made in
connection with atender offer or aninitial public offering.’®

In the only Canadian judgment that has rendered a final decision on forward-looking
information in primary markets, the Supreme Court of Canada in Kerr held that the OSA
“supplants the ‘ buyer beware’ mind set of the common law with compelled disclosure of
relevant information. At the sametime ... the Act recognizes the burden it places on issuers
and in Part XV sets the limits on what is required to be disclosed.”*™ The Court held that
when aprospectusisaccurate at thetime of filing, the Act limitsthe obligation of post-filing
disclosure to notice of a “material change,” which the Act defines as a “change in the
business, operations or capital of the issuer that would reasonably be expected to have a
significant effect on the market price or value of any of the securities of the issuer.”*"* The
Court held that “[a]n issuer has no similar express obligation to amend a prospectus or to
publicize and file areport for the modification of material facts occurring after areceipt for
a prospectus is obtained. That is where the legislature has drawn the line.”*"? Hence, the

%2 Seeeg. OSA, supranote 3, s. 131. Thisincludes deemed takeover bid circulars or issuer bid circulars,
essentially disclosure documents required to be filed where an issuer bid or takeover bid is exempted
from circular provisions of the statute: see e.g. s. 131(10).

163 See OSA, ibid., s. 132. There are also provisions in respect of liability for persons in a special
relationship with the reporting issuer where amaterial fact or changeis undisclosed and for tipping, as
well as provisions dealing specifically with mutual funds: see s. 134.

164 See Connecticut National Bank v. Fluor Corp., 808 F.2d 957 (2d Cir. 1987).

165 OSA, supranote 3, s. 132.1(1).

Seagg. ibid., s. 132.1(2).

7 Securities Act, supra note 18, § 77z-2(c)(1)(A).

8 hid., § 772-2(c)(1)(B).

% bid., § 772-2(b)(2).

0 Kerr, supra note 8 at para. 32.

o OSA, supranote 3, s. 1.

2. Kerr, supra note 8 at para. 32 [emphasisin original].
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Court held that “[t]he distinction between material change and material fact isdeliberate and
policy-based.”*”® The Supreme Court further stated that poor intra-quarterly results may
reflect a material change in business operations, for example, where a company has
restructured its operations it may experience poor intra-quarterly results because of this
restructuring, but it is the restructuring and not the results themsel ves that would amount to
amaterial change and thus trigger the disclosure obligation.

The Supreme Court disagreed with the Ontario Court of Appeal in one significant aspect
of the case: “while forecasting is a matter of business judgment, disclosure is a matter of
legal obligation.”** The Supreme Court held that “the disclosure requirements under the Act
are not to be subordinated to the exercise of businessjudgment.”*” Inthe U.S., the Supreme
Court has explicitly rejected any role for business judgment under the anti-fraud
provisions.*”® On this point, Canadian and U.S. jurisprudence are in accord.

Pursuant to Canadian securitieslaw, apersonin aspecial relationship with theissuer who
buys or sellssecuritieswith knowledge of amaterial fact or material changethat has not been
generally disclosed has a defence to liability where the person proves that he or she
reasonably believed that the material fact or change had generally been disclosed, or it was
known or ought reasonably to have been known by the seller or purchaser.”” In the U.S,,
such aclaimwould haveto be brought under Rule 10b-5 of the Exchange Act, which requires
the plaintiff to plead with particularity and prove scienter.'

Defencesto civil liability under the secondary market provisionsinclude adue diligence
defence, adefencethat the plaintiff knew of the misrepresentation,* areliance on experts,
or the making of confidential disclosure to the regulator if there was a reasonable basis.'®
Inthe U.S,, the latter two defences are not available, but the first two questions are part of
the plaintiff’s case in the form of the scienter requirement and the materiality requirement.
Unless the defendant has acted recklessly, he or shewill not be liable. Moreover, if the true

78 |pid. at para. 38.

7 lbid. at para 54. It aso held that the forecast did carry an implied representation of objective
reasonableness rooted in the language of the prospectus, but thisimplied representation extended only
until the prospectus was filed (at paras. 49-51).

7 |bid. at para. 55. See aso Re AIT Advanced Information Technologies (2008), 31 O.S.C. Bull. 712 at
paras. 209-25. The OSC held, at para. 6, that, in the context of merger discussions,

in appropriate circumstances, a material change can occur in advance of the execution of a
definitive binding agreement, and therefore, the determination of whether a material change has
occurred is not a “bright-line” test. Instead, the assessment of whether a material change has
occurred, particularly in the context of an arm’ slength negotiated transaction, will depend on the
specific facts and circumstances of each case; ... there must be sufficient evidence by which the
board could have concluded that there was a sufficient commitment from the parties to proceed
and a substantial likelihood that the transaction would be completed before the disclosure
obligation arises.
This decision indicates that some deference will be accorded to business judgment.

6 |n Basic, supra note 13, the Court rejected the argument that a company in the midst of merger
negotiations was justified in denying the existence of those negotiations because premature disclosure
would jeopardize the potential merger. The Court deemed such strategic concerns “irrelevant to an
assessment whether their existenceis significant to the trading decision of areasonableinvestor” (234).

77 OSA, supranote 3, s. 134(1).

78 gqupranote 12, § 78u-4(b)(2).

79 OSA, supra note 3, s. 138.4(5). The burden of proof is on the defendant.

180 bid., s. 138.4(11). “Expert” is defined as*a person or company whose profession gives authority to a
statement made in a professional capacity, including, without limitation, an accountant, actuary,
appraiser, auditor, engineer, financial analyst, geologist or lawyer, but not including an entity that isan
approved rating organization for purposes of National Instrument 44-101" (s. 138.1).

8L 1bid., s. 138.4(8)(b).
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state of affairs is known to market participants, the alleged misstatement will be deemed
immaterial under the “truth on the market” defence.’®

Themost relevant defence under Canadian law may bethe due diligence defence whereby
an outside director or influential person has conducted, or caused to be conducted, a
reasonable investigation and has no reasonable ground to believe there is a
misrepresentation.® The due diligence defence thus differs from the primary market
provisionsin that the onus is on the defendant to establish the due diligence. The statutory
language enumeratesfactorsthat should be considered by acourt in determining whether the
defendants undertook a reasonable investigation or alternatively were guilty of gross
misconduct.*®

A significant factor isthe existence of any system designed to ensure that the responsible
issuer meets its continuous disclosure obligations. Issuers are therefore likely to establish
written disclosure policies to ensure adeguate controls and monitoring of continuous
disclosure, and for determinations as to when a change is material. This factor aligns with
requirements in a number of Canadian jurisdictions whereby the CEO and CFO must
personally certify, among other things, the accuracy of theissuer’ sannual andinterimfilings
and financial statements and the integrity of the issuer's disclosure controls and
procedures.’® The U.S. does not require continuous disclosure, although it does require
certification of periodic filings by the CEO and CFO.*%

Under the OSA, a defendant is not liable for a misrepresentation in forward-looking
information if the defendant proves that the document or oral statement containing the
information included, “proximate to” the information, reasonable cautionary language
identifying the information as forward-looking, and identifying material factors that could
cause results to diverge materially. In addition, the defendant must prove that it had a
reasonable basis for the conclusion, forecast, or projection.”®” If the forward-looking
information is contained in an oral statement the cautions must be stated orally, in general
terms, along with a reference to an available document that discloses the factors and

82 Seee.g. Wielgos v. Commonwealth Edison Co., 892 F.2d 509 at 516 (7th Cir. 1989).
83 OSA, supra note 3, s. 138.4(6).
184 Inibid., s. 138.4(7), the court isto consider all relevant circumstances, including:

» “thenature of the responsible issuer”;

» “the knowledge, experience and function of the person or company” and any office held;

»  “the presence or absence of another relationship with the responsible issuer, if the person was
adirector”;

» theexistence and nature“ of any system designed to ensure that the responsibleissuer meetsits
continuous disclosure obligations’;

»  “thereasonablenessof reliance by the person or company on the responsibleissuer’ sdisclosure
compliance system” and on employees*“whose dutieswould in the ordinary course have given
them knowledge of the relevant facts’;

»  “the period within which disclosure was required to be made under the applicable law”;

»  “inrespect of areport, statement or opinion of an expert, any professional standards applicable
to the expert”;

» “the extent to which the person or company knew, or should reasonably have known, the
content and medium of dissemination of the document or public oral statement”;

* “inthe case of amisrepresentation, the role and responsibility of the person or company in the
preparation and release of the document” or public oral statement; and

* “inthe case of afailureto make timely disclosure, the role and responsibility of the person or
company involved in a decision not to disclose the material change.”

185 CSA, National Instrument 52-109, “ Certification of Disclosurein Issuers’ Annual and Interim Filings’
(24 October 2008); NI 51-102, supra note 9.

18 Rules and Regulations, Securities Exchange Act of 1934, 17 C.F.R. § 240.13a-14.

87 OSA, supra note 3, s. 138.4(9).
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assumptions.*® Forward-looking information includes, but is not limited to, future-oriented
financial information with respect to prospective results of operations, financia position,
and/or cash flows that is presented as either a forecast or a projection.”®® In the U.S,
meaningful cautionary languagewill insulateforward-looking statementsfrom liability; there
is no additional requirement that the forecast have a reasonable basis.** The current
Canadian provision roughly corresponds to the state of U.S. law before the passage of the
Private Securities Litigation Reform Act.***

A further defence under the Canadian secondary market civil liability provisionsis that
a person or company is not liable for a misrepresentation in a document, other than a
document required to be filed with the Commission, if the person or company proves that,
at the time of release of the document, it did not know and had no reasonable grounds to
believethat the document would bereleased.®? U.S. |aw does not contain specific provisions
on this point; the question would be addressed under the scienter element.

The combination of theleave provisions, theliability cap, and the defencesavailable make
it likely that actionswill be sought under the Canadian secondary market provisionsonly for
the most egregious conduct or where the conduct can be easily established, such asfollowing
an earnings restatement with a significant market price drop immediately following the
restatement. However, since liability can be assessed against individual defendants, the
statutory framework isdesigned to contribute to the deterrence objective of privateremedies.
Since the liability limits areinapplicable if intentional misconduct can be proven, plaintiffs
arelikely to allege fraud in order to pressure defendants to settle in order to avoid unlimited
exposure to damages.

With respect to the calculation of losses in order to compute damages, the provisions do
not require plaintiffsto crystallize thoselosses by selling the security. A 2005 U.S. Supreme
Court decision on thisissue has adopted a stricter approach to the requirement for plaintiffs
in U.S. casesto plead and prove acausal connection between the alleged misrepresentation
and the economic loss suffered.’® Plaintiffs must not only show that there was a
mi srepresentation that affected the market price, but that there was subsequent correction to

8 bid., s. 138.4(9.1).

1 pid., s. 1(1). “Forward-looking information” means “ disclosure regarding possible events, conditions
or results of operationsthat is based on assumptions about future economic conditions and courses of
action and includes future oriented financial information with respect to prospective results of
operations, financial position or cash flows that is presented either as a forecast or a projection.” The
OSC gives earnings guidance as an example of forward-looking information, as well as management
discussions and analyses (MD& A) that may contain forward-looking information. For purposes of the
defence, a document filed with the Commission or otherwise generally disclosed is deemed to be
“readily available” (s. 138.4(9.2)).

%0 Exchange Act, supra note 12, § 78u-5(c)(1)(A)(i).

1 pyb, L. No. 104-67, 109 Stat. 737 (1995) (codified as amended in scattered sections of 15 U.S.C.).

192 OSA, supranote 3, s. 138.4(13). A person or issuer is also not liable for derivative information drawn
frominformation filed by another person or company, other than the responsibleissuer, with asecurities
regulatory authority in Canadaor astock exchange and not corrected before the rel ease of the document
or the public oral statement and where the person had no reasonable grounds to believe that the
document or public oral statement, contained amisrepresentation (s. 138.4(14)). Thereisalsonoliability
where the misrepresentation or failure to make timely disclosure was made without the knowledge or
consent of the person and, if, after the person or company became aware before it was corrected, the
person or company promptly notified the board of directors of the responsible issuer (s. 138.4(15)). If
no correction of the misrepresentation or no subsequent disclosure of the material change is made by
the responsible issuer within two business days after the notification, the person or company, unless
prohibited by law or by professional confidentiality rules, must have promptly and in writing notified
the Commission of the misrepresentation or failure to make timely disclosure (s. 138.4(15)(b)).

1% Broudo, supra note 136.
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the price when thetruth was revealed. The U.S. Supreme Court observed that it was seeking
to achieve the policy goal of avoiding “abusive’ litigation.** In Canada, the onus is on the
defendant to prove that losses were unrelated to the misrepresentation. Whether styled asan
element of the claim or an affirmative defence, the question of loss causation is likely to
trigger a contest between experts on the issue of what caused the issuer’s stock price to
decline.

In summary, the overall litigation exposure for Canadian companies remains relatively
low when compared to their counterpartsin the U.S. Not surprisingly, Canadian issuers that
havelisted their sharesinthe U.S. face the greatest litigation exposure, particularly sincethe
possibility of having to defend lawsuits in both jurisdictions exists. Such lawsuits are
substantially more costly to resolve. Theintroduction of secondary market legislation makes
this risk considerably more acute. The marginal deterrence provided by the threat of
additional litigation in Canada for issuers that are already at risk of litigationinthe U.S. is
likely rather limited.

IV. THE EFFECT OF SECONDARY MARKET
CIVIL LIABILITY ON DIRECTORS AND OFFICERS' |NSURANCE

This part explores the link between D& O insurance and class action suits and their
settlement. D& O insurance policies typically protect directors and officers against losses,
defined as any amounts they are obligated to pay from claims made against them for
wrongful acts, including judgment, settlement amounts, and litigation costs. Wrongful acts
are defined in a number of insurance policies as including errors, misstatements, or
mi sl eading statements or actsof omission or breach of duty, with some specified exemptions,
such asliability arising from corporate pension and benefit plans.**® Hence, whereinsurance
policies cover potential liability under securities law, insurers are likely to influence the
outcome of proceedings. Moreover, the new secondary market civil liability provisions are
likely to affect both the cost and coverage of D& O insurance.

We postul ate that the premiumsthat insurerschargefor D& O policiesmay be abarometer
of the expected cost of securitieslitigation. If the expected cost of securities litigation goes
up, D& O premiums should increase as well. A natural experiment arises from the fact that
for Canadianissuerslisted inthe U.S., the enactment of secondary market liability in Canada
was likely to have less marginal impact than it did for Canadian firms listed exclusively in
Canada. Only the latter group were likely to have been charged morefor D& O insurancein
responseto new secondary market legislation. Totest thishypothesis, wecompared the D& O
rates for Canadian companies listed in the U.S. with those listed only in Canada. We
speculated that the impact of the legislation will be more pronounced for firms listed only
in Canada because Canadian firmslisted on U.S. exchanges already faced asubstantial risk
of litigation.

194 bid. at 347.

1% Coronation Insurance Co. Ltd. v. Clearly Canadian Beverage Corp., 1999 BCCA 11, 168 D.L.R. (4th)
366 at para. 2. Although the OSA, supra note 3, s. 128(3), and other statutes provide for restitution
orders, they have been rarely used to date in Canada, although they are frequently used in the U.S.
Mary Jane Stitt, “Insurance Claims for |11-Gotten Gains: The Insurability of Restitutionary Damages’
(Paper presented to the Canadian I nstitute’ s6th Annual Conferenceon Managing & Resolving Insurance
CoverageDisputes, Toronto, 24 May 2006) [unpublished] at 5, citing L azar Sarna, Directors& Officers:
A Canadian Legal Manual, rev. ed., looseleaf (Markham: LexisNexis Canada, 2005) at 4-3.

196
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To explore this question, we collected data on D& O premiums for 2004, 2005, and 2006
for the 250 largest firms on the TSX, as measured by market capitalization. We focused on
the largest firms because prior research on U.S. firms has shown that the size of a company
is an important determinant of suits.*®” Smaller firms are unlikely to be sued because the
potential damagesavailableare unlikely to support an adequatefeerecovery. Dataon market
capitalization were obtained from the TSX and dataon D& O policies and premiumsfor the
companies were obtained from the management’ s information circular on the “ System for
Electronic Document Analysis Retrieval.”**® We were able to obtain D& O datafor at least
two consecutive yearsfor 153 firms.*® All figures have been converted to Canadian dollars.

TABLE 4
DIRECTORS & OFFICERS INSURANCE PoLICY LIMITSAND DEDUCTIBLES

Total U.S. Listed Canada Only
n=153 n=71 n=82
Mean Median Mean Median Mean Median
Market Capitalization (2005) 7,140.57 | 2,181.46 | 11,549.01 @ 4,050.86 @ 3,377.26 @ 1,608.12
Policy Limit
2004 93.23 50.00 111.39 95.18 77.97 35.00
2005 87.89 50.00 110.81 100.00 68.63 37.50
~ 2005 -4.82 0.00 -0.57 0.00 -8.49 0.00
2006 88.00 50.00 113.66 100.00 65.01 46.66
~ 2006 3.63 0.02 2.68 0.03 4.48 0.01
Deductible
2004 181 0.60 2.84 1.00 0.92 0.30
2005 1.90 0.58 3.00 1.00 0.95 0.29
2006 2.09 0.58 3.28 1.00 0.96 0.29
Net Coverage
2004 91.53 49.50 108.72 92.38 76.67 34.50
2005 86.12 49.75 107.99 95.00 67.45 36.61
~ 2005 -4.90 0.00 -0.72 -0.58 -8.52 0.00
2006 85.93 49.93 110.23 99.00 64.17 46.36
~ 2006 3.39 0.02 211 0.02 453 0.01

All figuresin millions of Canadian dollars.

Table 4, above, summarizes the characteristics of the sample firms and their D& O
policies. Thefirmslisted in the U.S. are substantially larger, with a mean (median) market
capitalization of $11.5billion ($4.1 billion), compared with $3.4 billion ($1.6 billion) for the
firms listed only in Canada. Not surprisingly, the U.S. listed firms have correspondingly
higher policy limits, although the discrepancy isnot asgreat asit isfor market capitalization,
with the mean U.S. listed firm carrying dightly over $110 million (~$100 million) in

197 Johnson, Nelson & Pritchard, supra note 99.

1% CSA, National Instrument 13-101, “ Systemfor Electronic Document Analysisand Retrieval (SEDAR)”
(7 September 1999).

% Thesamplesizeisdlightly smaller for 2006 — 138 firms—asasmall number of firmswere delisted after
being acquired.
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coverage over each of the three yearsin our sample period, while the mean for the Canadian
only firms is between $65 and $78 million (median between $35 and $47 million). The
policy limit and net coverage data reveal an important trend: firms listed only in Canada
faced asubstantial reductionin policy limitsbetween 2004 and 2005 (~ - $8.5 million), while
the U.S. listed firms stayed relatively stable (~ -$0.6 million). This finding suggests that
insurers negotiated more conservative policy limitsin response to the new legidlation. This
relation holds after adjusting for deductibles (Net Coverage).

Table5, Panel A, below, presentsdescriptive statistics on the premiums charged for D& O
insurance. Panel A shows an overal picture of easing in D& O rates, with the average
premium paid declining over the sample period for the overall sample. For issuerslisted only
in Canada, however, the average premium was unchanged from 2004 to 2005, at both the
mean and the median. In 2006, the premiums paid by the Canadian listed issuers declines at
the mean, but not as sharply asthe reduction enjoyed by the U.S. listed issuers. Thisoverall
stability for the Canadian only issuers appears to be driven by steep declines for a handful
of the issuers, with the medians largely unchanged from year to year.

TABLES
DIRECTORS & OFFICERS INSURANCE PoLICY PREMIUMS

PANEL A: PREMIUMS

Total U.S. Listed Canada Only

n=153 n=71 n=82

Mean Median Mean Median Mean Median
2004 1.08 0.53 175 1.00 0.49 0.26
2005 1.06 0.57 1.73 1.01 0.49 0.27
A 2005 -0.01 0.00 -0.03 -0.03 0.00 0.00
2006 1.02 0.57 1.64 121 0.44 0.27
A 2006 -0.07 0.00 -0.08 0.00 -0.05 0.00

All figuresin millions of Canadian dollars.

PANEL B: RATIO OF COVERAGE TO PREMIUMS

Total U.S. Listed Canada Only
n=153 n=71 n=82
Mean Median Mean Median Mean Median

2004 166.59 102.52 93.52 72.23 230.52 128.70
2005 14351 101.77 86.53 72.10 192.16 127.59
" 2005 -26.27 0.00 -7.00 0.00 -43.13 0.00
2006 143.20 103.01 86.52 70.09 194.66 149.85
" 2006 5.09 2.99 -0.08 0.69 9.78 474

To get abetter sensefor the experience of thetypical company in our sample, wecalculate
theratio of net coverageto premium paid. Panel B, above, showsthat Canadian listed issuers




916 ALBERTA LAW REVIEW (2010) 47:4

get substantially more coverage for their premium dollar relative to their U.S. listed
counterparts, suggesting that insurers calculate the probability of having to pay as being
higher inthe U.S.. Thisratio took a precipitous declinein 2005, however, as Canadian listed
issuerslost an average of $43 dollarsin coveragefor every premiumdollar paid (22 percent),
while U.S. listed issuers had amuch less substantial decline of $7 in coverage per premium
dollar paid (7 percent). Simply put, firmslisted in Canadawere paying more and getting less
in 2005 than they did in 2004. This pattern does not carry over to 2006; the ratio bounces
back somewhat for Canadian listed issuers in 2006, but the 2005 decline does not reverse
itself.

The pattern may mirror some of the complexitiesinvolved in the underwriting and pricing
of insurancefor directors, rather than simply theintroduction of the new liability provisions,
and hence only a portion is likely attributable to the introduction of a new liability regime.
In Canada, the risk of director liability to date has been more pronounced in respect of
environmental liability and pension liability, asthese are two areasin which remedies have
been successfully sought. Premiums are priced through a complex formula. Although the
publicly reported amounts indicate global shiftsin premiums and total coverage that could
be compared to market cap, the data do not disclose the contours of the policy. Traditional
D& O policiesdid not contain many exclusions, and the exclusionsthat did exist, such asthe
misconduct exclusion, the improper profit exclusion, and claims for return of remuneration
for which approval was not obtained, essentially mirrored the limits to indemnification of
directors and officers under corporations statutes.*® Mary Jane Stitt, a leading Canadian
insurance lawyer, has observed that the market for insurerswas quite limited until recently,
and now a number of new entrants to the Canadian insurance market are competing for the
same businesswith aconsequent reduction i n premiums and the offering of new products.®*
She observes that part of directors’ risk management strategy is to demand higher policy
limits, written indemnity agreements, and more effective coverage to backstop corporate
indemnities and maximize personal asset protection through coverage that does not show up
on the public disclosures of insurance coverage. Stitt notes, however, that common
contractual limitationsin D& O insurance still exempt fraudulent acts or wilful violation of
statutes and hence aligns with the type of conduct causing lossthat is most likely to attract
class action suits.®? An important policy question is thus whether the availability of D& O
insurance is aligned with the policy objectives of civil liability provisions, and whether the
availability of insurance serves as an incentive, or not, in encouraging director and officer
compliancewith securitieslaw requirements. However, theanswer to thisquestionisbeyond
the scope of this article, but warrants further study.

In Canada, both the cost and the availability of D& O insurance will depend on both the
kinds of cases that are brought, and the remedies sought under the new securities law
provisions, as well as under other remedial legislation, including the issue of whether the
courts will allow officers to be indemnified by the company. Stitt observes that Canadian
courts have historically distinguished between acts that are deliberate or performed

20 gtjtt, supra note 196 at 6; there have also been exclusions for pollution related claims: see Gordon
Hilliker, Liability Insurance in Canada, 3d ed. (Vancouver, Butterworths, 2001) at 219. Generaly,
directors and officers may be indemnified if they “acted honestly and in good faith, with aview to the
best interests of the corporation and in the case of administrative or criminal action had reasonable
grounds for believing that the ... conduct was lawful.”

zgz Telephone interview of Mary Jane Stitt, Partner, Blake, Cassels and Graydon LLP (March 2008).
Ibid.
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recklessly, and any unintended results. She suggeststhat it is generally accepted in Canada,
absent express policy wording stating otherwise, that an accident arises when the result is
unintended, even if it might have been foreseen or even if it is the adverse outcome of a
calculated risk.® Stitt observes that in Canada, D& O policies now exclude more types of
claims because of increased litigation against directors and officers, including: (1) the
“insured versusinsured” exclusion;® (2) the 10 percent principal shareholder exclusion; (3)
the fiduciary liability exclusion; (4) matters covered under a commercial general liability
(CGL) policy;*® and (5) claims for an accounting of profits made from the purchase or sale
by an insured person of securities of the insured organization.

Stitt suggests that the misconduct exclusion in aD& O policy excludes coverage for any
claim based on allegations of any deliberately fraudulent act or omission, or any wilful
violation of any statute or regulation, if ajudgment adverse to theinsured person establishes
such deliberately fraudulent act or omission or wilful violation.?® Thismisconduct exclusion
isapowerful incentive for directors and officers to settle claims rather than trying them to
ajudgment. In responseto claimsbeing made against directorsand officers, insurersin North
America have introduced further exclusions where they perceive increased risk in order to
limit their exposure, and the contours of those exclusions do not show up in public
disclosures.®” Hence, intentional misconduct is not covered by insurance.*®

23 gtitt, supra, note 196 at 25, citing Canadian Indemnity Co. v. Walkem Machinery & Equipment Ltd.,
[1976] 1 S.C.R. 309. In U.S. securitieslaw cases, anumber of courts have held that disgorgement is not
aninsurableloss, based on either interpretation of the specificinsurance policy or public policy grounds.
It is not clear if Canadian courts will follow suit: Sttt at 27. Stitt reports that the three major policy
interpretation cases are: Reliance Group Holdings, Inc. v. National Union Fire Ins. Co. of Pittsburgh,
Pa., 594 N.Y.S.2d 20 (A.D. 1993), leave to appeal dismissed in part, denied in part, 601 N.Y.S.2d 578
(N.Y. 1993) ,in which the New Y ork Appellate Division found that there was no coverage available
under aD& O Policy wheretheinsured had settled aseries of derivative actionsbrought by shareholders
alleging that various directors and officers had breached fiduciary duties by abandoning a hostile
takeover in exchangefor “ greenmail” payments; Level 3 Communications, Inc. v. Federal Ins. Co., 272
F.3d 908 (7th Cir. 2001), in which the 7th Circuit refused coverage under a D& O Poalicy in respect of
the settlement of a securities fraud suit based on allegations of fraudulent misrepresentations where the
D& O policy defined “loss,” in part, asincluding: damages, judgments, settlements, and defence costs.
Stitt observes that the “7th Circuit found there was no coverage for the settlement payments made
because the relief sought in the suit against Level 3 and for which indemnification was sought was
restitutionary in nature” (at 16); Conseco, Inc. v. National Union Fire Ins. Co. of Pittsburgh, Pa. (31
December 2002), Marion County 49D130202CP00348594 (Ind. Cir. Ct.), in which the Indiana Circuit
Court held, in an unpublished opinion, that restitutionary damages assessed and/or paid pursuant to 8
77Kk of the Securities Act, supra note 18, did not constitute “loss’ under the relevant D& O policies of
insurance asthe § 77k portion of asettlement, which also involved claimsunder Rule 10b-5, supra note
11, represented “ restitutionary damages” that corresponded to consideration that was wrongfully taken
from the investing public. Thus, the Court found that “it was the restitutionary nature of the claim and
the character of the settlement that controlled whether coveragewasavailable, not theintent of the party

forced to disgorge ill-gotten gains” (at 18).

Stitt, ibid. Thisexclusion excludes“liability for loss on account of any claim made against any insured

e PErson brought or maintained on behalf of any insured (except derivative actions)” (at 6).

Ibid.

206 |pid.at 7-8.

27 |bid. Stitt also observesthat recent Ontario Court of Appeal decisions suggest that Canadian courtswill
apply the fortuity principle and other overarching guiding principles when interpreting D&O and
fiduciary liability policies to limit the types of financial exposures that are covered, although a very
recent decision of the same Court suggests that these principles are only “interpretative aids’ that must
yield to the express language of the policies (at 33, citing Bridgewood Building Corp. (Riverfield) v.
Lombard General Insurance Co. of Canada (2006), 79 O.R. (3d) 494 at para. 8 (C.A.)). “[O]rdinarily
only fortuitous or contingent losses are covered by aliability policy. Where an insured intendsto cause
the very harm that gives rise to the claim, the insured cannot look to aliability policy for indemnity”:
Liberty Mutual Insurance Co. v. Hollinger Inc. (2004), 183 O.A.C. 146 at para. 16. This principlewas
explained in Non-Marine Underwriters, LIoyd’s of London v. Scalera, 2000 SCC 24, [2000] 1 S.C.R.
551 at paras. 68-69, where the Court held that the fortuity principle suggests that “[i]nsurance is a
mechanism for transferring fortuitous contingent risks.... [I]nsurance usually makes economic sense
only where the losses covered are unforeseen or accidental.”

28 See Stitt, ibid.

204
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Tom Baker and Sean Griffith suggest that liability insurers may play apart in thefailings
of theliability system by keeping the costsof sharehol der litigation artificially low, giventhe
high settlement rate within the limits of available insurance.®® The relationship between
insurance and director and officer conduct is under-devel oped in the Canadian context, but
should be an important policy consideration as the new civil liability regime is developed.
It will be interesting to see if Canadian D& O insurers begin taking the active role in
governance, as described by U.S. scholars.?® Insurersin Canadaare clearly already heavily
involved in decisions in respect of settlement of class action suits against directors and
officersin the non-securities law context.*

A related issue is one of indemnification by the company itself, and who has the onus of
establishing whether or not therewas honesty, good faith, and belief in lawful conduct — the
criteriato be met for indemnification under Canadian corporate |aw.?? The Ontario Superior
Court of Justice allowed aclaim for indemnification by a CEO and president of acompany,
John Anthony Bennett, with respect to expenses incurred in civil and administrative
proceedings pursuant to the CBCA.#2 The expenses were incurred as a result of the officer
defending himself in a consolidated class action in the U.S., and securities regulatory
proceedings in Canada and the U.S. in respect of allegations of failure to disclose material
changeon atimely basis. All the proceedings resulted in settlement. The classactions settled
for a cash payment of US$9.75 million, of which the company paid $0.75 million and the
insurer paid the rest.?* The securities proceedings were settled by agreement that Bennett
was prohibited from acting as a director for ten years, fined $250,000 as an administrative
fine, and ordered to pay $50,000 towards the commission’s investigation costs.?® Bennett
admitted, subject to certain caveats, to violations of the OSA in failing to disclose material
information on atimely basis.?*® The board of directors made adecision that Bennett had not
complied with the good faith or lawful conduct requirementsfor indemnification and sought
repayment of all the funds advanced in the proceedings. The Court, following the Supreme
Court of Canadain Blair v. Consolidated Enfield,?” held that the burden lies on the company

29 Baker & Griffith, “How the Merits Matter,” supra note 5 at 49.

20 Baker and Griffith have suggested that inthe U.S., the D& O insurer serves asan important intermediary
between injured sharehol ders and the managerswho harmed them, asthey tend to screen their risk pools,
rejecting firms with the worst corporate governance practices and increasing the insurance premiums
of firmswith higher liability risk: Tom Baker & Sean J. Griffith, “Risk: Evidence from the Directors
& Officers Liability Insurance Market” (2007) 74 U. Chicago L. Rev. 487 at 489. Financial health and
governance practices are two important determining factors in respect of insurance premia, and Baker
and Griffith found that what matters to insurers are “ deep governance” variables such as “culture,”
which is the system of incentives and constraints operating within the organization, including both
formal rulesand informal norms, and “ character,” which they define asthelikelihood that top managers
would defect from corporateinterestswhen given an opportunity to do so, rather than formal governance
structures (at 516-25). Second, they argue that D& O insurers “may monitor the governance practices
of their corporate insured and seek to improve them by recommending changes, either as a condition
toreceiving apolicy or in exchangefor areductionin premiums” (at 489). Third, they suggest that D& O
insurers may manage the defence and settlement of shareholder claims by “fighting frivolous claims,
managing defence costs, and withholding insurance benefits from directors or officers who have
engaged in actual fraud,” andin thisrespect play arolein deterrence through the pricing and avail ability
of insurance (at 489). They also suggest that insurance underwriters take capital structure into account,
suggesting, for example, that a controlling shareholder may be a substitute for the governance
constraints and significant insider share ownership may indicate an alignment of shareholder and
management interests (at 522).

21 gtjtt, supra note 196.

42 geeeg. Canada Business Corporations Act, R.S.C. 1985, ¢. C-44, s. 124 [CBCA].

23 Bennett v. Bennett Environmental (2008), 53 B.L.R. (4th) 89 [Bennett |]; CBCA, ibid.

24 Bennett |, ibid. at para. 11.

25 |pjd. at para. 18.

26 pid. at para. 17.

7 [1995] 4 SCR. 5.
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to prove bad faith. The Court also held that bad faith is not restricted to intentional fault, but
canincludewanton or recklessconduct.?® The Court held that while Bennett, at thetime, had
areasonable basisfor hisbelief, it wasto be distinguished from understanding in retrospect
that his conduct fell below the statutory standard.**®

The judgment finds that although the officer admitted in the settlement to violating the
statute, that isnot, initself, sufficient to bar indemnification. In dismissing an appeal in this
case, the Ontario Court of Appeal affirmed that the onusison the corporation to demonstrate
that the director did not act honestly and in good faith with aview to the best interests of the
corporation, and that the director did not have reasonable grounds for believing that his
conduct was lawful, finding that the imposition of the burden on the corporation best
balancesthe promotion of strong director decision-making while discouraging irresponsible
behaviour.? The Court held that the officer’ s belief was aninformed one, the honesty in his
belief was supported by the absence of any motive to withhold disclosure, and the
corporation failed to establish that the stated belief was either opportunistic or amounted to
arecklessdisregard of hisobligations. The Court rejected the argument that the court of first
instance had improperly imported a subjective element into the objective test of director
obligations.??* The Court further held that implicit in the wording of the statute is that the
conduct or belief at issue must have been reasonable when considered in context.?? The
appellate court also found that admission of violation of statutory requirements was not
sufficient for a company to refuse to indemnify its officers.?”® The decision is likely to
increase the scope of protection against potential personal liability for directorsand officers
for securities law violations, as well as an impact on settlement negotiations.

V. CONCLUSION

Canadian securitiesmarketshave entered anew erawith theintroduction of private causes
of action. The legislation reflects a careful consideration of the costs and benefits of such
actions. In this, it stands in sharp contrast to the parallel cause of action in the U.S.: Rule
10b-5 is an awkward amalgamation of a judicially created cause of action with legislative
limits subsequently imposed to rein in what was perceived to be abusive litigation. In
particular, by eliminating the reliance requirement, the Canadian legislation avoids the
unintended consequences of the “fraud on the market” theory of reliance used in the U.S,,
whichtendsto skew private enforcement toward thelargest companieswith themost actively
traded shares. Active trading is likely to correlate with widespread analyst coverage, one
check against fraud.

A critical factor likely to affect the usage of the new class action legislation will be the
jurisdiction in which the suit is filed, and judicial decisions relating to costs. The Supreme

28 Bennett |, supra note 213 at para. 41.

29 |bid. at para. 51. Here, the Court found no expert evidence or other evidence that would lead to a
conclusion that Bennett’ s beliefswere unfounded or totally unreasonable and hence the Court held that
the company failed to discharge the burden of establishing that Bennett acted in bad faith or unlawfully
(at paras. 52-53).

20 Bennett v. Bennett Environmental Inc. (2009), 94 O.R. (3d) 481 (C.A.) [Bennett I1].

21 The Superior Court had held that “ adirector will be held to an objective standard of carein carrying out

hisdutiesbut thereisaswell asubjective element that takesinto account theindividual skill and training

and the circumstances surrounding his or her action”: Bennett |, supra note 213 at para. 47, citing

Peoples Department Stores|nc. (Trustee of) v. Wise, 2004 SCC 68, [2004] 3S.C.R. 461 at paras. 62-63.

Bennett |1, supra note 220 at para. 38.

23 bid. at para. 47.
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Court’ srecent decision in Kerr issureto be acaution to plaintiffsand their lawyerswho are
considering the possibility of suit in ajurisdiction that has not adopted the no-cost regimefor
class action proceedings.

The overal litigation exposure for Canadian companies remains relatively low when
compared to their American counterparts. Canadian issuers that have listed their sharesin
the U.S. facethe greatest litigation exposure, and such lawsuits are substantially more costly
to resolve. Larger companies are morelikely to be sued even under the Canadian legislation
because they promise larger damage awards, a key factor explaining the incidence of suit.
The Canadian legidation limits liability for garden variety misrepresentationsto 5 percent
of market capitalization, so no company islikely to face bankrupting liability for an innocent
mistake. Theliability capislifted against individuals, however, for casesof intentional fraud;
we see the effects of this exception in the high percentage of cases against issuers and
officers that have been subjected to a government investigation or had to restate their
earnings. Clearly, these are the frauds that policymakers should be most anxiousto deter, so
this targeting is somewhat reassuring. On the other hand, these factors are also the most
public indications of fraud, so these companies have already been subject to a stiff sanction
in the stock market when the restatement or government investigation was first revealed.

One potential effect of the new secondary market legislation is that it might tend to
equalize the burden of class actions between Canadian firms that are listed only in Canada
and those that are listed in the U.S. The shift in D& O rates that we document from 2004 to
2005 tendsto support thisview, although, as noted above, the complex factorsthat determine
insurance rates do not allow us to establish direct causation. The equalization isunlikely to
becomplete, however, because CanadianfirmslistedintheU.S. now facelitigation exposure
in both jurisdictions. Although the number of such casesremainsrelatively small, the cross-
border suits do appear to be very expensive to resolve, with mean settlements considerably
greater than settlement amounts for suits brought only in one jurisdiction or the other.

As the foregoing discussion illustrates, a number of factors are exerting contrary
influences over the level of litigation and subject matter, including the expanded pool of
potential defendantsinsecondary market civil liability actions, theavailability of classaction
proceedings, Canada sloser-payscostsregime, requirementsfor leave, liability caps, andthe
availability of insuranceand indemnity. Futureresearchwill need to analyzetheforthcoming
decisions of the courtsin certification and leave proceedings. For the time being, Canadian
issuers face considerable uncertainty over the extent of their exposure to securities class
actions.
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APPENDIX A

COMPARATIVE SUMMARY OF PRIMARY MARKET CIVIL LIABILITY PROVISIONS

Primary
Market Canada United States

Those with -Purchaser of securities during the period of -Purchaser of securitiestraceableto a

cause of distribution where a prospectus, anendmentto | registration statement, recipients of the

action prospectus, or offering memorandum contains prospectusif either contains a
amisrepresentation. misrepresentation.
-Security holder where takeover bid or notice -Security holder for misrepresentation
of change or variation contains a made in connection with a tender offer.
misrepresentation.

Class of -Theissuer, or, inthe case of asaleby a -Theissuer.

defendants control person, against the selling security -Directors of the issuer at the time the
holder. registration statement or amendment
-Directors of the issuer at the time the was filed.
prospectus or amendment to a prospectus was -Underwriter.
filed. -Any expert who gave her or his
-Underwriter. consent to the use of all or part of her or
-Any expert who gave her or his consent to the | hisopinion or report.
use of al or part of her or his opinion or report. | -Every person who signed the
-Every person who signed the prospectus. registration statement (includes CEO

and CFO).

Burden of -Deemed reliance: the plaintiff does not have -No reliance requirement.

Proof to establish either the existence of aduty of -The plaintiff must demonstrate that he
care or reliance on the misrepresentation if it or she purchased securities traceable to
was a misrepresentation at the time the security | the registration statement, or received a
was purchased. prospectus that contained a
-The plaintiff must demonstrate that he or she misrepresentation.
purchased the security offered under the
prospectus, that the purchase was made during
the period of distribution, and that there was a
misrepresentation in the prospectus.

Remedy/ -Rescission or damages. -Rescission or damages.

Damages -No underwriter is liable for more than the -No underwriter isliable for more than

(limitson total public offering price underwritten by it. thetotal public offering price

liability) -Amount recoverable is not to exceed the price | underwritten by it.

at which the securities were offered to the
public.

-Amount recoverable is not to exceed
the price at which the securities were
offered to the public.
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Primary
Market Canada United States
Remedy/ -In action for damages, the defendant is not -In action for damages, the defendant is
Damages liable for any portion of the damages that the not liable for any portion of the
(limitson defendant proves does not represent the damages that the defendant proves does
liahility) depreciation in value of the security asaresult | not represent the depreciation in value
(con't.) of the misrepresentation. of the security as aresult of the
-Joint and several liability. misrepresentation.
-Joint and several liability;
proportionate liability for outside
directors.
Defences -Plaintiff had knowledge of the -Plaintiff had knowledge of the

misrepresentation and the misrepresentation
did not cause the loss.

-Due diligence defence: defendant must show
that he or she conducted a reasonable
investigation to provide reasonable grounds for
abelief that there was no misrepresentation
and that he or she did not believe that there
was misrepresentation.

-Defendant is not liable for any part of a
prospectus or amendment to a prospectus
based on areport, opinion, or statement of an
expert where the defendant had no reasonable
grounds to believe, and did not believe, that
there had been a misrepresentation.
-Defendant either did not consent to the filing
of prospectus or withdrew consent prior to the
purchase of the securities by the purchaser and
gave reasonable general notice of, and reasons
for, such withdrawal.

-Experts: duty of reasonable investigation with
respect to that part of the prospectus prepared
on their own authority as experts.

-Issuer of the securities or selling security
holder strictly liable for misrepresentationsin a

prospectus.

misrepresentation and the
misrepresentation did not cause the
loss.

-Due diligence defence: defendant must
show that he or she conducted a
reasonable investigation to provide
reasonable grounds for a belief that
there was no misrepresentation, and that
he or she did not believe that there was
amisrepresentation.

-Defendant is not liable for any part of a
registration statement or amendment
based on areport, opinion, or statement
of an expert where the defendant had no
reasonable grounds to believe, and did
not believe, that there had been a
misrepresentation.

-Defendant either did not consent to the
filing of registration statement or
withdrew consent prior to the purchase
of the securities by the purchaser and
gave reasonable general notice of, and
reasons for, such withdrawal.

-Experts: duty of reasonable
investigation with respect to that part of
the registration statement prepared on
their own authority as experts.
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Primary
Market Canada United States
Defences -Where the defendant is a person in a specia -Issuer of the securities or selling
(con't.) relationship, the person has adefence where he | security holder strictly liable for
proves that the person reasonably believed that | misrepresentations in aregistration
the material fact or change had generally been statement.
disclosed or the material fact or change was -All defendants have a defence of
known, or ought reasonably to have been reasonable care for misstatementsin a
known, by the seller or purchaser. prospectus.
Limitation -Action for rescission must be brought within -Action must be brought from the
Period 180 days from the date of the transaction that earlier of one year from the date the

gaverise to the cause of action.

-Action for damages must be brought from the
earlier of 180 days from the date the plaintiff
had knowledge of the facts giving rise to the
cause of action and three years from the date of
the transaction.

plaintiff had knowledge of the facts
giving rise to the cause of action and
three years from the date of the
transaction.
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APPENDIX B
COMPARATIVE SUMMARY OF
SECONDARY MARKET CIVIL LIABILITY PROVISIONS
Secondary
Market Canada United States
Those with -Person or company who acquires or disposes -Person or company who acquires or
cause of of theissuer’s securities between the time the disposes of the issuer’ s securities
action document was released or public oral between the time the document was
statement was made that contained the released or public oral statement was
misrepresentation, and the time the made that contained the
misrepresentation was publicly corrected. misrepresentation, and the time the
-For failure to make timely disclosure: a misrepresentation was publicly
person or company who acquired or disposed corrected.
of the securities between the time the material
change was required to be disclosed and its
disclosure.
Class of -The responsible issuer, directors and officers, - Anyone who makes a misstatement or
defendants “influential persons,” and, in the case of commits a manipulative act.
written documents or oral statements, experts -Control persons, unless they can show
where misrepresentation was made in their that they acted in good faith and did not
report or opinion. induce the violation.
-Influential person includes control persons,
promoters, and insiders who are not directors
or senior officers. However, unless the
influential person released the impugned
document or made the public oral statement,
knowing influence on the part of the issuer is
required to ground an action.
-If the person who made the public oral
statement that isimpugned had apparent
authority, but not implied or actual authority,
then others are not liable.
Burden of -Deemed reliance: no requirement for the -Presumption of reliance: for omissions
Proof plaintiff to demonstrate reliance on the in breach of aduty to disclose the

misrepresentation, or on the issuer having
complied with timely disclosure requirements.
-Distinction between core and non-core
documents.

plaintiff must show materiality. For
affirmative misstatements, the plaintiff
must demonstrate that the stock traded
inaliquid capital market that rapidly
incorporates information.
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Secondary
Market

Canada

United States

Burden of
Proof (con’t.)

-Requires a higher burden of proof on the
plaintiff where non-officer directors and
influential persons are being sued with respect
to non-core documents or public oral
statements; must prove that they knew at the
time the statement was made that it contained
misrepresentation or deliberately avoided
acquiring the knowledge, or that they were
guilty of gross misconduct.

-Elevated burden of proof also required where
directors and influential persons are sued for
failure to make timely disclosure, or for
knowing that a change was material, or
deliberately avoided acquiring knowledge or
gross misconduct.

-Higher burden with respect to timely
disclosure does not apply to issuer or officers.
-Liability limits inapplicable (except for the
responsible issuer) where the plaintiff can
prove that the defendant authorized,
influenced, permitted, or acquiesced in making
the misrepresentation; where there isafailure
to make timely disclosure while knowing of
misrepresentation; where thereisafailureto
make timely disclosure, or the failure to make
timely disclosure while knowing it was a
misrepresentation or failure to make timely
disclosure.

-Plaintiff must plead and prove
recklessness for misstatement of
historical fact, and knowledge for false
forward-looking statements.

-Plaintiff must plead and prove that
misrepresentation was the cause of the
loss.

Damages
(limitson
ligbility)

-Limits the damages for issuer or non-
individual influential person to the greater of
$1 million or 5 percent of the issuer's market
capitalization.

-Limits damages payable by individual
influential person, officer or director of the
issuer, or of theinfluential person to the
greater of $25,000 or 50 percent of aggregate
compensation from issuer.

-Expert liability is limited to the greater of $1
million and revenue earned from the issuer and
its affiliates in 12 months prior.

-No damages limit.

-Proportionate liability for reckless
misstatements.

-Joint and severd liability for knowing
misstatements.
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Secondary
Market

Canada

United States

Damages
(limitson
liability)
(con't.)

-Person making oral public statement: $25,000
or 50 percent of aggregate compensation from
issuer.

-Liability is also to be proportionate with
respect to each defendant’ s responsibility for
the damages assessed.

-Joint and several liability.

Defences

-Plaintiff knew of the misrepresentation or
material change.

-Reliance on experts.

-Reasonable investigation, no reasonable
ground to believe a misrepresentation.
-Making confidential disclosure to regulator, if
reasonable basis.

-Future-Oriented Financial Information: if
reasonable cautionary language and a
reasonable basis for drawing the conclusions
existed.

-Due diligence defence: burden of proof on
defendant. Legislative provisions enumerate a
variety of factors that should be considered by
acourt in determining whether the defendant
undertook areasonable investigation or is
guilty of gross misconduct.

-Existence and nature of any system designed
to ensure that the issuer meets its continuous
disclosure obligations.

-If defendant provesit did not know and had
no reasonabl e grounds to believe the document
would be released.

-Derivative information and where corrective
action taken.

-Forward-looking information if
accompanied by meaningful cautionary

language.

Limitation
Period

-No later than the earlier of three years after
the document containing misrepresentation
was released, or the public oral statement was
made, or failure to make timely disclosure and
six months after the news release that leave
was granted to commence an action.

-No later than the earlier of five years
after the misrepresentation and two
years after the fraud was discovered.




