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INSTREAM FLOW AND ATHABASCA OIL SANDS DEVELOPMENT:
CONTRACTING OUT/WAIVER OF LEGAL WATER RIGHTS
TO PROTECT INSTREAM FLOW — A LEGAL ANALYSIS

ARLENE J. KWASNIAK"

As Alberta Athabasca oil sands development
increases, so do the oil sands industry's water
requirements fromthe Athabasca River. [n an attempt
to address the competing interests of industry’s needs
and maintain sufficient instream flow in the River to
support aquatic ecological needs, Alberta Environment
and the federal Department of Fisheries and Oceans
developed a Water Management Framework designed
to identify and protect instream flow requirements.
Thisarticleexaminesthe Framework’ sinteractionwith
legal rights, particularly in the context of licences
granted under Alberta water rights legislation. The
article raises and analyzes issues concerning the
enforceability of the Framework as either a
contracting out or waiver of legal rights. As well it
considers the effectiveness of the industry agreement
made in connection with the Framework. Finally, the
article discusses alternative possibilities for
reconciling industry’ swater needswith the protection
of the aquatic environment.

Les besoins en eau de la riviere Athabasca
(Alberta), de I'industrie des sables bitumineux
augmentent avec |e dével oppement de ce secteur dans
la région. Dans le but d'aborder les intéréts
contradictoires des besoins de I'industrie et de
maintenir deseaux deruissellement suffisantesdansla
riviere pour répondre aux besoins écologiques
aquatiques, Alberta Environment et le ministere
fédéral des Péches et Océans ont préparé un Cadrede
gestion conjoint del’ eau pour identifier et protéger les
besoins en eaux de ruissellement. Cet article examine
I"interaction du document avec les droits juridiques,
tout spécialement dans| e contexte despermisaccordés
envertudelalégislation sur lesdroitsd’ utilisation de
I’eau. L'article analyse et souléve des questions au
sujet dela force exécutoire du Cadre comme étant une
non-participation ou une décharge des droits
juridiques. De plus, I'article prend en compte
I’ efficacité de I’ entente faite avec I'industrie au sujet
du Cadre. L’ article traite aussi des autres possibilités
visant a réconcilier les besoins en eau de I’industrie
avec la protection de I’ environnement aquatique.
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|. INTRODUCTION

The undammed Athabasca River originates in the Columbia Glacier in Jasper National
Park, near the Alberta/British Columbia border. It isthe longest river in Alberta, “winding
1,538 km through mountains, prairies, forests and muskeg to Lake Athabasca in Wood
Buffalo National Park”! in the northeast corner of the province. Because of its scenic,
heritage, and ecological values, in 1989, the Canadian Heritage Rivers Board designated a
portion of theriver aCanadian Heritage River.? Besides supplying water for municipal needs,
the river provides hunting and fishing areas® and heritage values to Dene, Cree, and Métis
Aborigina communities.

Three major areas in northeastern Alberta contain 170 billion barrels of oil proven to be
recoverable.* The Athabasca oil sandsis the largest. Bitumen production from oil sandsis
by way of mining or in situ. Both methods require considerable amounts of water. Oil sands
near the surface may be mined and trucked to afacility. There, oil sands are mixed with hot
water to heat the bitumen and separate it from the sand. Bitumen from deeper oil sands are
extracted throughin situ processes, primarily steam assisted gravity drainage (SAGD). Here,
steam is injected into a well to heat the sands to the point where it can be pumped to the
surface. About 80 percent of Alberta’ soil sandsmust berecoveredthroughinsitu operations,
the balance through mining.® Bitumen is ultimately upgraded into synthetic crude oil.

In 2008, production from the Athabasca oil sands was about 1.31 million barrels of
bitumen per day. The Albertagovernment estimatesthat thiscould reach threemillion barrels
per day by 2018.° Although this harkens good newsfor the Albertaeconomy, and good news
for aworld worried about dwindling energy supplies, it threatensbad newsfor the ecol ogical
health of the AthabascaRiver. The Canadian sustainability think-tank, the Pembinalnstitute,
has stated that “[t]o produce one barrel of oil from oil sands requires 2 to 4.5 barrels of
water.”” To produce only one million barrels of bitumen a day requires about the same

Canadian Heritage Rivers System, “Athabasca River Fact Sheet,” online: Canadian Heritage Rivers

System <http://www.chrs.ca/Rivers/Athabasca/Athabasca-F_e.htm>.

2 The Canadian Heritage Rivers (CHR) Board is established under the CHR Charter, a federal/
provincial/territorial national river conservation program. The Charter is designed to promote, protect,
and enhance Canada' simportant heritagerivers, and assist in their being managed sustainably. The 168
kilometre designated section lies entirely within Jasper National Park: see Canadian Heritage Rivers
System, “The Canadian Heritage Rivers System,” online: Canadian Heritage Rivers System
<http://www.chrs.ca/lMain_e.htm>.

8 A press release of the Alberta Wilderness Association titled “ Athabasca River at Risk” made on 9

February 2010, states that “the Lower Athabasca River provides habitat for 31 species of fish — half

the total fish species found in Alberta,” online: Alberta Wilderness Association <http://alberta

wilderness.ca/news/2010/2010-02-09-awa-news-rel ease-athabasca-river-at-risk>.

Government of Alberta, “ Alberta’ s Oil Sands: Facts and stats,” online: Government of Alberta <http://

. oilsands.alberta.ca/519.cfm>.
Ibid.

Government of Alberta, “Oil Sands,” online: Alberta Energy <http://www.energy.gov.ab.ca/Our

Business/oil sands.asp>.

Mary Griffiths, Amy Taylor & Dan Woynillowicz, Troubled Waters, Troubling Trends: Summary

Report (Drayton Valley: Pembina Institute for Appropriate Development, 2006) at 2, online: The

Pembina I nstitute <http://pubs.pembina.org/reports/ TroubledW7_Summary.pdf>.
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amount of water as sustaining a city of two million people every year.® As of 2005, the oil
sands industry held 76 percent of the surface water allocated through licences for the
Athabasca River. Thisamounts to 8 percent of all water usein Alberta.® Oil sands industry
companies are required to recycle some water. Aswell, companies are investigating, and to
an extent using, non-water based SAGD technologies. Nevertheless, it is clear that industry
water needs will greatly increase with increased production.

Inthe Athabascariver basin, asin any other river basin, theinstream aquatic environment
is a major victim of dwindling fresh water supplies. Reducing water levels to less than
present in natural flow regimes normally means a less healthy aguatic environment. If
enough water is taken away, the aquatic environment becomes severely impacted and
degraded. Itisasimpletruth that aguatic ecosystems need water. If theinstream flow suffers,
the aquatic ecosystem suffers. It also is a simple truth that if the aquatic environment is
severely compromised, so are the economic, recreational, and cultural values of a
watercourse.’

Inanattempt to deal withthe competinginterestsof industries' increasing water needsand
the maintenance of sufficient instream flow in the Athabascato support ecological instream
values (“instream flow needs,” “instream flow requirements,” or “1FN"), in January 2006,
AlbertaEnvironment and thefederal Department of Fisheriesand Oceans (DFO) announced
the Water Management Framework: I nstream Flow Needs and Water Management System
for the Lower Athabasca River.™ Alberta Environment’ sinterest in the Framework is based
on the fact that it issues and enforces water rights in the province pursuant to the Alberta
Wiater Act™? and predecessor |egislation.* The DFO’sinterest in the Framework is based on

8 DanWoynillowicz & ChrisSeverson-Baker, Downtothelast drop? The Athabasca River and Oil Sands
(Drayton Valley: Pembina Institute for Appropriate Development, 2006) at ii, online: The Pembina
Institute <http://pubs.pembina.org/reports/LastDrop_Mar1606c¢.pdf>.

° David Schindler & Vic Adamowicz, Running out of Seam? Oil Sands Development and Water Usein
the Athabasca River-Watershed: Science and Market based Solutions (Edmonton: Environmental
Research and Studies Centre, 2007) at 2, online: The Program on Water Issues <http://powi.ca/
publications.php?17>.

10 Althoughinstream flow isanecessary condition for aheal thy aquatic ecosystem (fish and aquatic habitat
need water) there are many other values that are achieved or enhanced by restoring and protecting
instream water. The North America Instream Flow Council’s third book on instream flow, T. Annear
et al., Integrated Approachesto Riverine Resource Stewar dship: Case Studies, Science, Law, People,
and Policy (Cheyenne: Instream Flow Council, 2008) at 1, summarizes some of the other reasons why
flowingriversareimportant: “ Rivershave provided sustenance and economicinputsfor centuries. They
drive grist mills and power entire civilizations. They move commerce from seaports inland and back.
Riversprovideinspiration for song, poems, cultural traditions, child’ splay, and religiousrites. Humans
are more strongly drawn to flowing water than any other physical feature on Earth.”

n AlbertaEnvironment & Fisheriesand Oceans Canada, Water Management Framework: Instream Flow
Needsand Water Management Systemfor theLower Athabasca River (Edmonton: AlbertaEnvironment,
2007), online: Alberta Environment <http://environment.al berta.ca/documents/Athabasca RWMF_
Technical.pdf> [Framework]. The Framework defines“ Instream Flow Needs/ Instream Needs® as“the
amount of water, flow rate, water level, or water quality that isrequired in ariver or other body of water
to sustain a healthy aquatic ecosystem” (at 22).

12 R.S.A. 2000, c. W-3.

13 Thefirst water rights|egislation applicabletowhat isnow Albertawasthefederal North-west Irrigation
Act, S.C. 1894, c. 30 [NIA]. After the transfer of public lands and natural resources from the federal
government to the prairie provincesin 1930, Manitoba, Saskatchewan, and Albertaassumed legislative
jurisdiction over water: seeNatural Resources Transfer Agreements, being Schedulesto the Constitution
Act, 1930 (U.K.), 20 & 21 Geo. V, c. 26, s. 13, reprinted in R.S.C. 1985, App. Il, No. 26. In 1931,
Alberta passed The Water Resources Act, S.A. 1931, c. 71. Thefinal consolidation of this Act wasthe
Water ResourcesAct, R.S.A. 1980, c. W-5. The Water Resources Act was repeal ed and replaced by the
Wiater Act, ibid., which came into effect in 1999.



4 ALBERTA LAW REVIEW (2010) 48:1

the fact that it has exclusive congtitutional legislative jurisdiction over inland fisheries,*
including the Athabasca basin fisheries, and that, pursuant to thisjurisdiction it administers
and enforces the federal Fisheries Act.”® In part, this Act is designed to protect fish habitat.
Section 35 of the Act requires works or undertakings that will cause a“harmful alteration,
disruption or destruction of fish habitat” to obtain authorization under the Act or else be open
to prosecution.’® The federal government interprets s. 35 as applying to water withdrawals,
including those under provincia authorization.

The Framework consists of two phases. Phase 1 establishes interim instream flow
requirementsfor reachesof the AthabascaRiver and proposesvol untary management actions
dependant upon the rate of flow at a given time. Management actions are based on the
presence of one of three river flow conditions — green, yellow, or red — for each week of
theyear. Green representswhen theriver flow isabove a cautionary threshold (CT). Yellow
is below the CT but above a minimum specified flow amount. Red is below the CT and
below a minimum specified flow amount. In green conditions, all licensees may operate
within the terms of their licences. In yellow conditions, licensees are “required” to
“voluntarily” sharewater and respect cumulatively limited withdrawal sin aspecified amount
depending upon season and spawning conditions. In red conditions, the Framewor k proposes
more stringent cumulative withdrawal conditions.'” The Framework anticipates that the
variousindustry oil sands companieswithdrawing water from the AthabascaRiver enter into
aseparate agreement incorporating the major provisions of the Framework. Thisarticlecalls
thisagreement the " Industry Agreement” or “Agreement” and the companiesthat signed the
Agreement the “industry signatories.”*®

Phase 2 of the Framework, which is currently under development, will refine IFNs,
“prescribe when, and how much, water can be withdrawn from the Lower Athabasca River
for cumulative oil sands mining water use,”* and establish “regulatory backstops.”?®
Regulatory backstops are regulatory actions that government may take to enforce the
Framework should the industry players fail to adhere to the Framework or Industry
Agreement.

The Framework is remarkable in that it fliesin the face of the legal water rights system
under the Water Act. Licenced water rights under the Water Act, similar to western United
States state water rights, are based on “firstintime, firstinright” (FTFR). The AlbertaFTFR

1“ Thisjurisdiction ispursuant to the Constitution Act, 1867 (U.K.), 30 & 31 Vict.,c. 3,s. 91(12), reprinted
inR.S.C. 1985, App. II, No. 5.

1 R.S.C. 1985, c. F-14.

16 Ibid.

7 Framework, supra note 11 at 10.

1 L etter from Don Thompson, President, The Oil SandsDevel opers Group, to Ernie Hui, Assistant Deputy

Minister, Alberta Environment & Bob Lambe, Regional Director General, Central and Arctic Region,

Fisheriesand Oceans Canada, “ Re: Oil SandsMining Water Management Agreement for the 2008-2009

Winter Period” (10 December 2008), online: AlbertaEnvironment <http://www.environment.al berta.ca/

documents/Oil-Sands-Water-Mgt-Agreement-winter-2008-09.pdf>.

Don Ohlson et al., Phase 2 Framewor k Committee Report (Fort McMurray: Cumul ative Environmental

Management Association, 2010) at i, online: Cumulative Environmental Management Association

<http://cemaonline.ca/component/docman/doc_downl oad/2305-press-rel ease-phase-2-framework-

committee-report-and-appendices.html>. The Phase 2 Framework Committee was a multi-stakehol der

group initiated by the Alberta government and formed in 2008 to devel op recommendations for Phase

2 of the Framework.

2 Framework, supra note 11 at 4.

19
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water rights system dates back to the federal North-west Irrigation Act of 1894.% Although
the Water Act authorizeswater sharing agreementsto “share the shortage” so that licensees
may assign water to other licensees and authorized water users,? there is nothing in the
provisionsthat would enable, in effect, an assignment to theriver itself to maintain instream
flows. In fact the Water Act, just like predecessor legislation, enables licensees to exercise
their rightsto withdraw water in accordance with the terms and conditions of their licences,
based on FTFR, and with pre-1999 licences, regardliess of consequences to the aguatic
environment.? Aswill be discussed in greater detail below, only newer licences (issued in
thelast few decades) contain minimum flow conditions, meaning conditionsthat all ow water
withdrawals only when there is a specified minimum flow in the water source. However,
thereisevidencethat such minimum flow conditionsare considerably lower than established
instream flow requirements.®* With respect to the Lower Athabasca River and oil sands
licensees, athough it is expected that new licences will contain conditions that reflect the
Framework’s reductions on withdrawals requirements, pre-Framework licences do not
impose these requirements. Pre-Framework licences notably include Suncor Energy Inc.’s
(Suncor) 1965 and 1979 licences for, cumulatively, 48,500 acre feet of water a year,® and
Syncrude Canada L td.’ s (Syncrude) 1973 licence for 50,000 acre feet of water ayear.? Pre-
Framework licensees have the legal right to withdraw water in accordance with their
licences, even where withdrawals would violate the Framework or Industry Agreement.
Since pre-Framework licences do not, as a legal condition, require compliance with the
Framework, the Framework and Industry Agreement are, in effect, a contracting out or
waiver of aspects of the legislated water rights framework in the Water Act and licence
entitlements of pre-Framework licences.

This article explores the Framework and Industry Agreement as a solution to competing
industry needs versus instream flow needs in the context of uncooperative legislation and
entrenched water rights. Part |1 of the article argues that the Framework and Industry
Agreement are aviable solution only if the Industry Agreement isenforceable, or if thereis
an appropriate regulatory backstop. These issues are important not only with respect to the
protection of the Athabasca River. They have application in general to the enforceability of
voluntary compliance agreements that governments enter into with industry in lieu of
regulation.?” Part |11 of the article exploresthe legal aspects of the Framework and Industry

2 NIA, supra note 13.

2 Supranote 12, s. 33.

= Ibid., s. 18. This claim is subject to the following: the Water Act came into effect in 1999. Licences
issued under the Water Act (post-1999 licences) may be amended by government if “an adverse effect
on the aguatic environment occurred, occurs or may occur that was not reasonably foreseeable at the
time the licence was issued, and compensation may be payable under section 158" (s. 54(2)).
Compensation may be payable. Note that post-1999 licences will typically bevery junior. Generaly, it
ismore senior licences that will pose problems for IFNs.

2 Michael M. Wenig, Arlene J. Kwasniak & Michael S. Quinn, “Water under the Bridge?: The Role of
Instream Flow Needs (IFNs) Determinations in Alberta’s River Management” in H. Epp & D. Ealey,
eds., Water: Science and Politics, Proceedings of the Conference Held by the Alberta Society of
Professional Biologists (Edmonton: Alberta Society of Professional Biologists, 2007) at 19.

% Alberta Environment, Licence No. 11403, AthabascaRiver, issued to Suncor Inc. (8 June 1987), online:
Alberta Environment <http://envext02.env.gov.ab.ca/pdf/00038538-00-00.pdf> [ Suncor Licence].

% Alberta Environment, Licence No. 15607, Athabasca River, issued to Syncrude Canada Ltd. (20

October 1986), online: AlbertaEnvironment <http://envext02.env.gov.ab.cal/pdf/00035216-00-00.pdf>

[Syncrude Licence].

There are numerous examples of cases where a North American government has chosen to enter into a

voluntary compliance agreement rather than to regulate. Here are two. The first is Accelerated

Reduction/Elimination of Toxics (ARET), a federal program initiated in 1993 aimed at the virtual

elimination or reduction of certain persistent, bioaccumulative, and toxic substances. Some of these

27
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Agreement, conceived asacontracting out. It concludesthat a court likely would not uphold
the Industry Agreement asavalid contracting out of aspects of the Water Act and of licence
rights, and would likely find the Act and water rightsto prevail over the contract. Part 11 also
considers whether the Industry Agreement is enforceabl e as a contract and, if so, by whom.
It concludesthat if enforceable, itisonly enforceable by the partiestoit, through lawsuit, and
that it is unlikely that government has the capacity to become an effective party to the
Agreement. Further, Part I11 discusses whether the Agreement effectively incorporates the
main provisions of the Framework and concludes that the Agreement exhibits weaknesses
in this regard. Part IV moves from contracting out to waiver. It considers whether a court
would uphold the Framework and Industry Agreement as awaiver of legal rights under the
Water Act and the applicableindustry licences. The Part concludesthat acourt likely would
find that they are not. Part V considers to what extent it is possible to have an effective
“regulatory backstop” through the current Water Act and federal authority in the Fisheries
Act. It concludes that there does not seem to be regulatory backstops sufficient to compel
compliance with the Framework.?® The Part also discusses Water Act emergency powers as
Alberta Environment Minister Rob Renner recently discussed them in the context of Phase
2 of the Framework.? The Part concludes that Water Act emergency powers do not provide
awholly adequate regulatory backstop. Part V1 discusses possible paths forward to better
reconcilethe oil and gasindustry’ swater needswith protection of the publicinterest through
enforceablelimitationson water withdrawal saimed at protecting instream flow needs. These
include amendmentsto the Water Act to permit contracting out or waiver arrangements, and
voluntary amendments to oil sands industries’ Water Act licences aimed at instream flow
protection.

Il. ENFORCEABILITY AND REGULATORY BACKSTOPS

The author is not aware of any evidence that the industry signatories will decide not to
comply with the Framework and Industry Agreement. Nevertheless, for several reasons it
iscritical that the Framework and Industry Agreement either be legally enforceable or that
there are appropriate regulatory backstops.

First, if government isto rely on non-regulatory instruments to protect public or private
interestsin resources, rights, or valuesinstead of regulating protection, government must be
able to assure the public and those directly affected by this choice that the non-regulatory

substances are listed on a schedul e to the Canadian Environmental Protection Act, 1999, S.C. 1999, c.
33, Sch. 1, or its predecessor the Canadian Environmental Protection Act, R.S.C. 1985 (4th Supp.), c.
16, in effect when the ARET program began and therefore within the power of the federal government
to regulate. For a restrospect on the ARET program, see Environment Canada, “Follow-up to the
Evaluation of the Accelerated Reduction and Elimination of Toxics Initiative (ARET),” online:
Environment Canada<http://www.ec.gc.ca/ae-ve/default.asp? ang=En& n=7F6D17C5& of f set=2& toc=
show>. The second is a Memorandum of Understanding between the Air Transport Association of
Canada (ATAC) and the Federal Minister of Transport, which administersthe federal Aeronautics Act,
R.S.C. 1985, c. A-2, under whichthe ATAC, on behalf of ATAC members, agreesto voluntarily reduce
greenhouse gas emissions by improving fuel efficiency: see ATAC, Voluntary Agreement on the
Reduction of Greenhouse Gas Emissions: 2006 Annual Report (Ottawa: Air Transport Association of
Canada, 2008), online: Transport Canada <http://www.tc.gc.ca/media/documents/programs/2006atac.
pdf>.

| thank third year University of Calgary law student Jane Butcher for her excellent research regarding
some of theissues discussed in Parts |11, IV, and V of thisarticle. | also thank the Social Sciences and
Humanities Research Council of Canada for funding some of the research for the article.

» Dan Healing, “Minister vows action on oilsands water” Calgary Herald (8 February 2010) C4.
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instruments are enforceable or that there are appropriate regul atory backstops. Itisirrelevant
what the non-regulatory instrumentsare or whether thosewho commit tothemwould, infact,
renege on commitments. However, it is relevant that government be able to defend and
justify apolicy choice not to regulate and instead rely on voluntary arrangements.

Second, in the past an oil sands industry player reneged on obligations in a voluntary
agreement with no consegquencesto it. There is no certainty that thiswill not happen again.
The agreement concerned Albian Sands Energy Inc.’s (Albian) 2003 application to expand
the Muskeg River Mine, which included the development of Shell CanadaLimited’ s (Shell)
Jackpine Mine. This Athabascaoil sands project islocated about 70 kilometres north of Fort
McMurray, Alberta. The project required both federal and provincia approvals, including
an approval fromthe Alberta Energy and Utilities Board (EUB), now the Energy Resources
Conservation Board (ERCB), and involved ajoint panel environmental assessment by the
EUB and the Government of Canada (the Joint Panel) under the federal Canadian
Environmental Assessment Act* and the provincial Environmental Protection and
Enhancement Act.®* In the context of the environmental assessment and approval processes,
Shell entered into awritten agreement called the “ | ssue Resolution Document” with the Qil
Sands Environmental Coalition (OSEC).* In the I ssue Resol ution Document, Shell agreed
to establish a greenhouse gas emission reduction target for the Jackpine Mine designed to
reduce emissions to exceed reductions of the most likely commercial alternative on afull
cycle basis.® The I ssues Resol ution Document was submitted to the Joint Pane! as evidence
in connection with the environmental assessment of the project.* A Shell representative
testified at the Joint Panel hearing as to the importance of the commitments® made to
OSEC.%* As aresult of the agreement contained in the Document and other commitments
made by Shell, OSEC did not call evidence at the hearing regarding GHGs relating to the
Jackpine Mine.® The Joint Panel acknowledged these agreements and stated that it expected
“Albian to meet its commitments and continue its consultation and communication efforts
throughout the life of the project.”® However, in the end, Shell failed to meet its
commitments.* OSEC unsuccessfully applied to the ERCB to reopen itsdecision to approve

% S.C. 1992, c. 37.

s R.S.A. 2000, c. E-12 [EPEA].

2 The Pembina Institute for Appropriate Development notes that OSEC consists of “Alberta-based

environmental organizations concerned about the cumulative and project-specific environmental and

socioeconomicimpactsof oil sandsdevelopment.” OSEC has* been engaged in reviewing and assessing
oil sands projects since the mid-1980s.” Membersinclude the PembinaInstitute, Toxics Watch Society
of Alberta, and theFort McMurray Environmental A ssociation: Pembinalnstitute, MediaRelease, “ Shell

Breaks Global Warming Promise for Oil Sands Projects’ (8 April 2009), online: The Pembinalnstitute

<http://www.pembina.org/media-rel ease/1808>.

AccordingtothePembinalnstitute, ibid., “[w]ithout these commitments, Shell’ sGHG [greenhousegas]

pollutionfromthese projectswill increase by an estimated 900,000 tonnes, whichisequivalent to adding

200,000 carsto the road in Canada.”

i Pembina Institute for Appropriate Development v. Alberta (Energy Resources Conservation Board),
2009 ABCA 322, [2009] A.J. No. 1035 (QL) [Pembina Institute] (Evidence, affidavit of Daniel
Woynillowicz of the Pembina Institute at para. 3) [Woynillowicz Affidavit].

s The Woynillowicz Affidavit, ibid. at para. 7, states that at the hearing Shell tendered a document in
evidence entitled “ Commitment List.” At page 5 of this List, Shell committed to “establishing energy
efficiency objectives annually to reduce CO, emissions.”

% Ibid. at para. 7.

s Ibid. at para. 9.

% Albian Sands Energy Inc.: Application to Expand the Oil Sands Mining and Processing Plant Facilities
at the Muskeg River Mine, EUB & Canadian Environmental Assessment Agency Joint Review Panel
Decision 2006-128 (17 December 2006) at 7.2.5. All EUB and ERCB decisions are available online:
ERCB <http://www.erch.ca/portal/server.pt?>.

% Woynillowicz Affidavit, supra note 34 at para. 18.
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the project.”’ Its application for leave to the Alberta Court of Appeal failed on the basisthat
the application neglected to raise a question of law or jurisdiction.*

The third reason concerns the fact that the industry signatories are corporations. As
philosopher Christopher Stone saidin 1975, acorporation“isapersonaficta, a‘legal fiction’
with ‘ no pantsto kick or soul to damn’”*? and “ overwhel mingly aprofit maximizer.”* Stone
notes that corporate goals arefirst to survive and, assuming survival, to make a satisfactory
profit and second, “to stave off shareholder insurrections.”* Once these two goals are
attained, acorporation may seek “higher” onessuch as*expansion, prestige, innovation” and
an “excitinginternal environment.”*® Only after attaining the higher goals may acorporation
display an increasing “social orientation” such as sponsoring cultural events.*®

More recently, in 2007, legal theoretician Paul Hohnen made a strong business case for
corporatesocial responsibility in order to maximize profitsand minimizerisk. To summarize
Hohnen, by incorporating social responsibility into day-to-day operations, corporations can
improve reputation management, enhance their ability to recruit, develop, and retain staff,
improve innovation, competitiveness, and market positioning, enhance operational
efficienciesand cost savings, improvetheir ability to attract and build effective and efficient
supply chainrelationships, enhancetheir ability to address change, and provideamorerobust
“social licence” to operate in the community.*

Applying Stone’'s and Hohnen's analyses, a corporation voluntarily entering into the
Industry Agreement and agreeing to comply with the Framework would fit either under
Stone' s higher goal, or under Hohnen's primary goal of a corporation: to maximize profits
and to minimize risk. Now consider what would happen if, in a dry, low flow year,
compliance with the Framework and Industry Agreement no longer contributed to
maximized profits or minimized risk. What if an industry signatory would have to decrease
or even shut down operations because of alack of water and hencelose profitsif it complied
with the Framework and Industry Agreement?® Assuming for the moment that risk in
relation to non-compliance is not an issue, unless the Industry Agreement is appropriately
enforceable or there is an effective regulatory backstop, on either Stone’'s or Hohnen’s

“ The Energy Resources Conservation Act, R.S.A. 2000, c. E-10, s. 39, statesthat the Board may by order
“review, rescind, change, alter or vary an order or direction made by it, or may rehear an application
before decidingit.” The Board haslimited thisauthority to situationswherethereisnew evidenceor the
applicant has alleged an error of law, jurisdiction, or fact, or has raised a substantial doubt as to the
correctness of the Board' s original decision: see e.g. Letter from Dan McFadyen, Chairman, ERCB to
Karin Buss, Ecojustice, “Application Under Section 39 of the Energy Resources Conservation Act
(ERCA) by the Oil Sands Environmental Coalition (OSEC) In The Matter of the Joint Panel Report and
EUB Decision 2004-009 (Decision 2004-009) Shell Canada Limited (Shell) Jackpine Mine Project
Review, Application No. 1611619” (11 June 2009) at 2.

“a Pembina Ingtitute, supra note 34 at para. 7.

a2 Christopher D. Stone, Where the Law Ends: The Social Control of Corporate Behavior (New Y ork:
Harper & Row, 1975) at 3. To support the quoted portions, Stone refers to H.L. Mencken, A New
Dictionary of Quotationson Historical Principlesfrom Ancient and Modern Sources (New York: A.A.
Knopf, 1942) at 223.

° Stone, ibid. at 39.
44 Ibid. at 38.

% Ibid. at 39.

B Ibid.

47

Paul Hohnen, Corporate Social Responsibility: An Implementation Guide for Business, ed. by Jason
Potts (Winnipeg: International Institute for Sustainable Development, 2007) at 11.

Thisis not a speculative scenario. Ohlson et al., supra note 19, reflect industry’ s concern for its water
needs, including regarding the relation between its water needs and corporate profits.
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analysis, by virtue of the nature of a corporation the industry signatory would likely choose
profits over compliance.

Now consider Hohnen's risk element. What would the risk of non-compliance be if the
Framework and Industry Agreement are not enforceable and there is not an appropriate
regulatory backstop? If there is no breach of the law, government penalty, or other legal
repercussion, then the obvious risk would be the consequences for the corporation’s
reputation asasocial entity. Whether the corporation would choose to comply or not comply
inlight of such risk cannot be answered in advance of arisk analysis pertinent to aparticular
situation. However, the oil sandsindustry hastaken positions that damaged corporate social
reputation in the past. An example is Syncrude pleading not guilty to charges under the
Alberta EPEA and the federal Migratory Birds Convention Act, 1994 relating to the 2008
death of 1,606 ducksinitstailings pond north of Fort McMurray.*® Syncrude plead not guilty
notwithstanding that it acknowledged that the birds died in its tailing pond and that the loss
of wildlife was “completely unacceptable.”** In addition, at a court appearance on 10 June
2010, Syncrude gave notice of apossible constitutional challenge, presumably to thevalidity
of the Migratory Birds Convention Act, 1994.% An internet search revealed considerable
negative response to Syncrude’'s pleading not guilty and possible challenge of the federal
legidation.®®

Tobeclear, without question Syncrude hasevery right to defend itself against the charges
and to constitutionally challengelegidlation, if that iswhat it intendsto do. The point merely
is that given the international scrutiny of the Alberta oil sands and amidst allegations of
“dirty oil,”* Syncrude, which no doubt carried out a risk analysis in deciding whether to
contest the charges, chose a course of action that carried negative social consequences.

49 S.C.19%, c. 22.

50 Thetrial begins 1 March 2010 and will be held in St. Albert, Alberta. Two months have been reserved
forit.

5t See Sarah O’'Donnell, “Syncrude pleads not guilty in dead ducks case” Edmonton Journal (14
September 2009), online: Calgary Herald <http://www.cal garyheral d.com/business/Syncrude+pleads+
guilty+dead+ducks+case/1992697/story.htmi>.

52 For adiscussion of this matter, see Jocelyn Stacey, “Lame duck constitutional arguments: a new twist
on Syncrude's Tailings Pond Debacle” ABlawg (30 June 2009), online: The University of Calgary
Faculty of Law Blog on Developments in Alberta Law <http://ablawg.ca/2009/06/30/lame-duck-
constitutional -arguments-a-new-twist-on-syncrude’ s-tailings-pond-debacl e/>.

s Thecommentsrangefromanorthern Aboriginal Facebook blog “ People Against Syncrude’ sDead Duck
Solutions,” online: Facebook  <http://www.facebook.com/group.php?gid=74612390891>, to a
newspaper article in Fort McMurray Today which comments that “ critics of Syncrude’s decision to
plead not guilty say that a more sincere gesture of them feeling bad about the bird deaths would be a
guilty plea”: see Roland Cilliers, “ Syncrude pleads not guilty to duck deaths’ Fort McMurray Today,
online: Fort McMurray Today <http://www.fortmemurraytoday.com/ArticleDisplay.aspx?archive=true
&e=1754117>, to strong statements such as that of Greenpeace: see Bruce Cox, “Will Syncrude Duck
Responsibility?’ (14 September 2009), online: Greenpeace <http://www.greenpeace.org/Canada/
en/Blog/update-will-syncrude-duck-responsibility/bl og/3933>:

I think Canadians would be rightfully angered at the thought of two months of court time being
used in order for Syncrude investors like Petro Canada and Imperial Oil to duck their
responsibilities. | think Canadians will be offended by Syncrude raising [CONSTITUTIONAL]
loopholesin order to challenge the authority of the Canadian government to protect wildlife and
our environment. Syncrude does not deny 1,600 ducks died in their tailing pond. They just don’t
wish to be punished for it.

54 Seee.g. Andrew Nikiforuk, Tar Sands: Dirty Oil and the Future of a Continent (Vancouver: Greystone
Books, 2010).
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I1l1. CONTRACTING OUT OF WATER ACT RIGHTS
A. THE CONTRACTING OUT QUESTION

A key question regarding the Industry Agreement iswhether itisenforceableat law given
that itincludesacontracting out of water rightsunder the Water Act. Answering thisquestion
depends on answering the more general one of whether a Water Act water licence holder
may, at law, legally contract out of Water Act and licence rights; in particular, the right to
divert water in accordance with the Act and the conditions and terms contained in the
licences. Responding to the latter question with a “yes” would mean that if an industry
signatory chose to fully enforce its Water Act rights in a situation where the Industry
Agreement would disallow it (for example, ayellow or red Framework condition), intheend
thelndustry Agreement would prevail, and not the party’ swater rights per se. In other words,
a court would find that the Industry Agreement was a legal and enforceable contract that
overrode rights under the Water Act.

B. CONTRACTING OUT — THE LEGAL PRINCIPLES

A review of the Canadian caselaw on contracting out elicits several legal principles. The
core principle® regarding contracting out isthat it is permissibleif:

A. thestatute in question does not expressly or impliedly prohibit contracting out,
B. thecontracting out isin direct and clear language,
C. thecontracting out is not in relation to public and fundamental law, and

D. thestatutory provisionsinquestion arefor aprivate benefit; one cannot contract out
of regulatory provisions imposed in the public interest.

How do these principles apply to the situation involving the Water Act, licencesissued under
the Act, the Framework, and the Industry Agreement?

Regarding A, nothingin the Water Act expressly prohibits contracting out. Nothinginthe
Act expressly prohibits a licensee from contracting with other licensees to cumulatively
restrict withdrawals in given situations, even if they would have aright to divert water in
excess of theserestrictionsin accordance with the Act and their licencetermsand conditions.
Nevertheless, an argument may be made that the Act impliedly prohibits this kind of
contracting out. Theimplied prohibition is based on the fact, as mentioned above,® that the
Water Act expressly authorizes alicensee to temporarily assign, for aperiod of time, all or
part of an allocation when specific statutory conditions are met.” These conditions include
that there be awater shortage such that, in the absence of an assignment, the assignee would
not be able to divert the entire licenced allocation.®® In other words, the Water Act allows a

% See e.g. Potash v. Royal Trust, [1986] 2 S.C.R. 351 [Potash].
%6 See supra note 22 and accompanying text.

57 Supra note 12, s. 33.

% |bid, s. 33(3).
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more senior licenseeto assign all or part of an allocation to amore junior licensee only when
there is not enough water for all allocations to be satisfied. The statutory assignment
provisions only apply when there is a water shortage in the sense that there simply is not
enough water to satisfy all licensees entitlements in accordance with their licences. It has
nothing to do with water entitlements determined by some other means, such as the
Framework or the Industry Agreement.

Licenced water rightsin Albertaonly consist of what is prescribed as awater right in the
Water Act and itsregulations, and in valid licence terms or conditions. By application of the
expressio unius est exclusio alterius rule of statutory interpretation, which holds that the
express mention of one thing excludes another, the Water Act assignment provisions arethe
only way that licensees may contract out of what would otherwise be their statutory water
rightswherethere are limited water supplies. Accordingly, thereisagood argument that the
Water Act implicitly prohibits contracting out of water entitlements in the manner
contemplated by the Industry Agreement.

Regarding B, a contracting out must be in direct and clear language. A review of the
Industry Agreement reveal sthat this requirement has not been met. The Agreement does not
mention the Water Act or any statutory water rights. Case law makes it clear that any
contracting out must be explicit.*

Regarding C, a“public and fundamental law” isalaw that setsforth a public policy on
a matter. It typically protects a core matter of public welfare or interest. Human rights
legislation and provisions meant to protect the public in legidation are examples.®® Cases
make it clear that a person may not contract out of equality rights, notice of termination
rights, and similar provisions. The question becomes, isthewater management FTFR schema
set forth in the Water Act apublic and fundamental law such that it would be against public
policy for licensees to contract out of it? Although this question cannot be answered
definitively here, some observations may be made.

Although the Water Act and predecessor |egislation confer private rights, the legislative
schemainherent inthe Act is public law pertaining to a public resource.®* Whether the water
rightslegislative schemaconstitutesfundamental publiclaw isnot clear, but therearereasons
why acourt might find that the schemais fundamental public law. Consider the following.
The entire water management legal schema seems to be fundamental public law, the core
principles of which were set out in statute in 1894 to essentially replace the prevailing
common law riparian rights framework.®? The | egisl ative schema does not merely consist of

5 See e.g. Hunter Engineering v. Syncrude Canada Ltd., [1989] 1 S.C.R. 426. This case concerned
whether Syncrude could contract out of or waivean implied warranty under s. 15(1) of the Sale of Goods
Act, R.S.O. 1970, c. 421. Section 15(4) of the Act expressly allowed waiver of statutory implied
warranties. The Court found that there was an explicit waiver of the statutory warranty in the contract.
The Court relied on Chabot v. Ford Motor Co. of Canada Ltd. (1982), 39 O.R. (2d) 162 (H.C.).

€0 Seee.g. Ontario (Human Rights Commi ssion) v. Etobicoke (Borough of), [1982] 1 S.C.R. 202; Dickason
v. University of Alberta, [1992] 2 S.C.R. 1103; Insurance Corp. of British Columbia v. Heerspink,
[1982] 2 S.C.R. 145, where Lamer J. (ashe then was) wrote at 158: “ Furthermore, as[the Human Rights
Code] is a public and fundamental law, no one, unless clearly authorized by law to do so, may
contractually agreeto suspend its operation and thereby put oneself beyond the reach of its protection.”

e Thisis further discussed under Part 111.D, below.

62 The NIA, supra note 13, sets out the FTFR water rights legal system for the Northwest Territories,
Manitoba, and what would become Alberta and Saskatchewan.
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isolated legislative provisions of general application. It consists of an entire water
management framework meant to comprehensively govern both public and privateinterests
in water. It is fundamental in that the constitutive protections and elements of actual and
potential public and private interests in water are given by this framework. &

Principle D iskey to thisdiscussion. The principle hastwo parts. First, it requiresthat the
statutory provisionsbedesignedto regul ate privaterightsonly. Although applying towaiver,
this principle may equally apply to contracting out. It is succinctly summarized by Pierre-
André Coté in The Interpretation of Legislation in Canada:*

An individual may waive the benefit of aright enacted in his favour: quilibet licet renuntiare juri pro se
introducto. Application of thisgeneral principleisconfined to situations where the statute has been enacted
in the sole interest of oneindividua or of a category of individuals. But it is not possible to dispense with
a statute which has been partially or entirely adopted in the public interest.

In City of Toronto v. Russell, the Privy Council held that ataxpayer could waive theright to receive anotice
of the sale of his immoveables for non-payment of taxes. The notice was required by law for the sole
protection of the owner. Russell had waived his right, not expressly or in written form, but simply by his
behaviour.

More recently, it was held that a taxpayer can validly waive his right to appeal an assessment made for
income tax purposes. The taxpayer had, in writing, admitted his liability to taxation. Collier J. said:

... the taxpayer’ s right to appeal assessmentsisa private right, and not apublic right in the sense
that the appeal provisionsin the Act express a public policy.65

An argument could be made that a Water Act licenced allocation is a private right given by
statute, and therefore aright to the entire allocation legally may be contracted out of by the
licence holder. However, thereisacompelling counter-argument that awater licenceismore
thanjust aprivateright. A water right reflectsand i stempered by acomplex legislated public
law system that has developed over more than a century to manage water — a public
resource — in the public interest. The purposes of the Water Act evidence the broad public
interest context of water rights:

The purpose of this Act isto support and promote the conservation and management of water, including the
wise allocation and use of water, while recognizing

(a) the need to manage and conserve water resources to sustain our environment and to ensure a healthy
environment and high quality of life in the present and the future;

& Compare Alberta FTFR rights to western U.S. jurisdictions where FTFR water rights are protected by

constitution, e.g., Colo. Rev. Stat. tit. 37 88§ 80-92; Colo. Const. art. XVI, 88 5-6. In such jurisdictions,
water rights principles surely would constitute fundamental public law that cannot be contracted out of .
The question is, does the fact of constitutional entrenchment make such a difference that the FTFR
schemain Colorado isfundamental publiclaw, but the Alberta FTFR schemais not fundamental public
law?
o4 Pierre-André C6té, The I nter pretation of Legislation in Canada, 3d ed. (Scarborough: Carswell, 2000).
& Ibid. at 241-42 [footnotes omitted)].
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(b) the need for Alberta’ s economic growth and prosperity;

(c) the need for an integrated approach and comprehensive, flexible administration and management
systems based on sound planning, regulatory actions and market forces;

(d) theshared responsibility of all residents of Albertafor the conservation and wise use of water and their
rolein providing advice with respect to water management planning and decision-making;

(e) theimportanceof working co-operatively with thegovernments of other jurisdictionswith respect to trans-
boundary water management;

(f) theimportant role of comprehensive and responsive action in administering this Act.®

The purposesreflect that FTFR water rights are far more complex and immersed with public
policy than Coté's examples: aright to receive notice of a sale of property, and aright to
appeal afinding of liability after an admission of liability.

Thistakes usto the second part of principle D, that one cannot contract out of regulatory
provisions imposed in the public interest. Case law examplesinclude:

* An employee cannot contract out of the statutory minimum notice of termination
requirements set in the Ontario Employment Standards Act.’

» Aclient of alaw firm cannot contract out of the statutory 30 day window to register
a complaint about a lawyer’s account, thus rendering a 15 day period in a retainer
agreement to be null and void.%®

« A person cannot contract out of statutory rights to redeem a mortgage.®

In each of the above situations a person’s contracting out was held to be void, or at least
unenforceable against the person. For instance, regarding the third example, a court found
that where legislation gave aright to pay off a mortgage at the end of afive year period a
mortgagee’ s purported relinguishment of this right could not be enforced against him.™

Applying thisto the situation at hand, the question is, are the Water Act’ s provisions that
bestow the right to an allocation set out in a licence in accordance with the Act and the
licence terms and conditions, established, at least in part, in the public interest, or do the
statutory provisions solely serve private interests? This question rai sesthe more general one
of how one determines whether statutory provisions are imposed to serve private interests
only, or whether they are also imposed to serve the public interest.

66

Supranote 12, s. 2.

& Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986. The Court considered the Employment
Sandards Act, R.S.O. 1980, c. 137, ss. 3-4, 6, 40(1)(c), 40(7)(a), asrep. by S.O. 2000, c. 41.

e Javornich v. McCarthy, 2007 ONCA 484, 225 O.A.C. 201.

6 Potash, supra note 55.

™ |nterest Act, R.S.C. 1970, c. I-18, ss. 10(1)-(2); Mortgage Act, R.S.M. 1970, c. M200, ss. 20(6)-(7).
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An example of a statute that a court found to be made solely to serve private interestsis
theNorthwest Territories CondominiumAct.™ Inthe Court’ swords, this*isastatute enacted
for a private class of people, those being the owners of, and others dealing with,
condominium property.”” Although the case concerned waiver of a statutory provision
(discussed in Part 1V, below), and not contracting out, it is equally applicableto contracting
out. On the basis of the principlein this case, a court would be hard-pressed to find that the
Water Act rights allocation framework only concerns private interests in the same manner
that the Condominium Act only concerns private interests. As is made abundantly clear by
the purposes of the Water Act,” the Act concerns many aspects of a public interest in water,
such as the need to manage and conserve water to sustain our environment and the shared
responsibility of all residents for the conservation and wise use of water; not merely the
regulation of the private use of water.

In conclusion, on the basis of the above, if an industry signatory insisted on exercising
Water Act and licencerights over the limitations of the Framework and Industry Agreement,
a court might well find for the licensee. In doing so it would find that a licensee cannot
legally contract out of statutory water rights and, if the licensee purports to do so, the
contracting out would not be enforceable.

C. ENFORCER OF THE INDUSTRY AGREEMENT

This section considers who may enforce the Industry Agreement when conceived as a
contract, and how enforcement would proceed. These matters are important in two events.
First, in the event that an industry signatory reneges on the Industry Agreement and
Framework, but does not wage a court challenge as to whether water rights prevail over the
Agreement and, second, inthe unlikely event that such achallengeiswaged and acourt finds
that the Agreement prevails over water rights. If government may enforce the Agreement it
follows that there is more protection for the instream flow in the Athabasca River. It could
then act in the public interest to attempt to compel signatoriesto comply. However, if only
the parties to the Agreement may enforce it, then there is less protection as one or more of
the parties must come forth to enforce. If no one does, there is no protection for the
Athabasca River.

Itisbasic contract law that a person who is not privy to acontract cannot sue onit.” The
industry signatories are the parties to the Industry Agreement. No government agency is
party to the Agreement. Accordingly, the government cannot sue on the Agreement.

Could the government be made a party to the Industry Agreement so asto entitleit to sue
on it or, better yet, compel enforcement without the need for a lawsuit? On the basis of a
strong body of case law it is unlikely that the government could legally enter into such a
contract.”

n R.S.N.W.T. 1988, c. C-15. The Court considered ss. 19(1)(b), 19(1)(d)-(e).

2 CIBC Mortgage Corp. v. Kilabuk-Bourassa, [1998] N.W.T.R. 21 at para. 9 (S.C.).

s Supra note 66 and accompanying text.

" See e.g. Dunlop Pneumatic Tire Co. Ltd. v. Selfridge and Company Ltd., [1915] A.C. 847 (H.L.)
[Dunlop].

s | thank second year University of Calgary law student Robert Black for hisexcellent research on aspects
of this section.



WATER MANAGEMENT FRAMEWORK 15

First, consider the proposal insofar asit variesalegislative scheme. Numerous cases stand
for the principle that the Crown cannot legally contract in amanner that could fetter afuture
exercise of discretion.” Accordingly, if government were made a party to acontract among
theoil sandslicensees, insofar asthe contract would fetter any future exercise of government
discretion given by the Water Act, a court should find it to be void. There are many aspects
of the Industry Agreement that would, at least impliedly, require such fettering of discretion.
For example, the Agreement requires water sharing in certain circumstances that are not
authorized by the Water Act. If such sharing were to occur, it would constitute a departure
fromlegal prioritiesin accordance with FTFR. In such a situation, under the Water Act the
government has the right to issue a water management order to administer priorities and
rights in accordance with the Act and licences.”” The government could not fetter its
discretion under a contract by agreeing, whether expressly or impliedly, not to issue awater
management order to enforce priorities. It isarguable that government merely being a party
to a contracting out of, or waiver of, priorities is an implied fettering of its discretion to
enforce them. Therefore, a court should find this aspect of the contract to be void.

What, then, could be included in such acontract? Could, for example, acontract givethe
government enforcement powers over and above powers conferred by the Water Act? For
example, could such acontract give government theright to effectively prohibit withdrawals
in excess of cumulatively limited withdrawal s where such withdrawal s would otherwise be
authorized by the industry signatories’ licences? The Environment Minister and other
statutory delegates get powers through legislation. There is nothing in the Water Act that
givessuch delegatestheright to enforce mattersthat are not specified under the Act. Nothing
in the Water Act, except for the possibility of emergency powers (discussed in Part V,
below), would givestatutory del egatestherequired enforcement powers.” Accordingly, such
acontract could not contain the kinds of provisions that would give government the power
to directly enforce an infraction by an industry signatory.

76 A leading case is Rederiaktiebolaget Amphitritev. R., [1921] 3 K.B. 500. The Court found that British
authorities' contract to exempt Sweden from a strict naval blockade policy was unenforceable. Justice
Rowlatt ruled that it was not competent for the government to fetter its executive discretion in making
such an agreement because government “cannot by contract hamper its freedom of action in matters
which concern the welfare of the State” (at 503). In Canada, British Columbia (A.G.) v. Esquimalt &
Nanaimo Railway (1949), [1950] 1 D.L.R. 305 (P.C.), suggests that the Crown cannot bind itself in a
contract that requires it to enact or promise to keep certain legislation on the statute books. The case
concerned an alleged breach of contract by the British Columbia government where the government
failed to maintain a tax exemption for arailroad. The Supreme Court of Canada in Pacific National
Investments Ltd. v. Victoria (City of), 2000 SCC 64, [2000] 2 S.C.R. 919, found a contract between a
municipality and a construction firm to be void where the municipality promised not to use its zoning
powers to prevent the firm from moving ahead with certain projects.

i Supra note 12, s. 97(1)(a). The Water Act enables a Director to issue a water management order in
prescribed circumstances.

78 Although athorough review of the Water Act, ibid., enforcement and enforcement-like provisionsisnot
provided in this article, note the following. The Water Act’s main enforcement or enforcement-like
powersare powersrel ated to offences, and water management ordersthat may be madewhen no offence
hasbeen committed. None of the offence provisionswoul d apply to give government theright to enforce
a contract that varies the Water Act’s rights scheme. As well, the Act’s provisions that authorize a
Director to issue a water management order when no offence has been committed, except for the
possibility of awater management order issued after the declaration of an emergency (discussed in Part
V, below), would not apply to infractions of an Industry Agreement. Section 97 of the Act sets out the
specific circumstances in which a Director under the Water Act may issue awater management order.
Although s. 97(1)(h) gives a Director the right to issue a water management order to alicensee when a
diversion “caused, causes or may cause a significant adverse effect” on the aguatic environment, this
provision only appliesto licencesissued under the Water Act, and therefore only to post-1999 licences.
1t would not apply, for example, to Syncrude’s and Suncor’s licenced 100,000 acre feet per year.
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Finally, is it against public policy for government to enter into a contract that varies a
statutory scheme where a statute does not authorize such avariance? Earlier this article set
out arguments and observations which concluded that a court might well find that it would
beagainst public policy for theindustry signatoriesto contract out of Water Act entitlements.
These arguments are even more compelling when applied to government, the maker of
legislation. The Water Act specifically binds the Crown™ and surely it is against public
policy for the Crown to contract out of a statutory scheme to which it is bound.

D. THE ENFORCEABILITY OF THE INDUSTRY AGREEMENT
1. INTRODUCTION

This section considers whether the Industry Agreement itself isenforceable. It first looks
at whether it is unenforceable because it offends public policy, and then at whether it is
enforceable qua contract. Although thisarticlewill not go into great detail, it concludes that
areview of thelatest Industry Agreement indicatesthat it likely does not effectively require
the signatories to comply with the Framework.

2. CONSIDERATION

The Agreement does not appear to be under seal, and so it requires consideration.
Consideration must normally be given by the promisee to the promisor in return for the
promise.®’ Monetary consideration or other consideration isnot mentionedinthe Agreement.
Accordingly, the only possible consideration found would be by virtue of mutual promises.
At law, mutual promises may constitute consideration if performance of the promiseswould
congtitute consideration.®> Would performance by one party constitute consideration?
Although consideration need not have morethan nominal value (for example, apeppercorn),
it must have some value.® But what valueisit for any of the partiesto agree not to, in effect,
assert their legal rights to water entitlements? It is not clear whether a court would find
consideration to be flowing among the industry signatories.

Thefact that consideration does not flow among the industry signatories may not befatal.
This is because “[t]he law does not require that the consideration must flow from the
promisee to the promisor, merely that there be consideration flowing from the promisee to
someone.” ® Could consideration flow fromtheindustry signatoriesto Alberta Environment?
Alberta Environment certainly relies on the Agreement and benefits from it. Regarding
reliance, it continues to grant water rights to new and expanded projects with the
understanding that the industry signatories will comply with the Agreement. Regarding
benefits, Alberta Environment benefits as a key legislator and water manager relating to
instream flows in the Athabasca River. But what consideration flows from the industry
signatoriesto AlbertaEnvironment? Arguably thiswould be AlbertaEnvironment’ sreliance

I Ibid., s. 4.

g G.H. Treitel, The Law of Contract, 4th ed. (London: Stevens & Sons, 1975) at 46.

&L Ibid. at 48.

e Ibid. at 53.

& Bank of Montreal v. Danial and Danial (1983), 46 A.R. 64 at para. 19 (Q.B.). See also Sheckter v.
Polonuk, [1992] A.J. No. 974 (C.A.) (QL); Dunlop, supra note 74 at 853.
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ontheFramework and Industry Agreement asthey now stand, instead of expressly regulating
compliance.

3. CONTRACT REMEDIES — SPECIFIC PERFORMANCE,
THE AGREEMENT, AND THE FRAMEWORK

Assuming the hurdle of consideration could be overcome (which is not certain) the
question is, what happens if party A abides by the Agreement, and party B does not? The
only way there could be enforcement of the Industry Agreement would beif A suesB. But
why, one might ask, would A, a resource company working alongside other resource
companiesin the oil sands, sue B for non-compliance with the Agreement? Would it not be
just asreasonable, at least from an economic point of view, for A to sit back and do nothing,
or perhaps even decide that A now has the opportunity to not comply as well, without the
sharp sting of negative public reaction, since B was the first to not comply?

Setting this conundrum aside for the moment, consider more closely the contract remedy.
Assumethat A for some reason decidesto sue B onthe Agreement. If the environmental goal
of the Agreement is the protection of the river, then the only reasonable remedy would be
specific performance and an injunction, not damages. Damages would be an inadequate
remedy for two reasons. First, itisdifficult to ascertain what, if any, damages party A suffers
if B reneges on a promise made in the Industry Agreement. Second, even if party A were
paid damages, this would not remedy the damage to the river.

Ignoring for the moment the potential ramifications for the river during the time it took
to get the action started and heard and an injunction to issue, consider whether specific
performance is an adequate remedy. In particular, would an order requiring the parties to
abide by the Industry Agreement compel the parties to comply with the Framework?
Unfortunately for theriver, thelikely answeris“no.” Thisisbecausethe Industry Agreement
falls considerably short of apromise by the industry water rights holdersto comply with the
Framework. Here are some reasons why:

* On the first page of the Industry Agreement, industry agrees to “underlying
principles’ such as “steward[ing] net instantaneous withdrawals.”® Agreeing to
underlying principles is not agreeing to do anything. As well, it is uncertain what
“stewarding” withdrawals requires.

» Attachment 1 to the Agreement is more certain than simply agreeing to principles, as
init theindustry signatories expressly agreeto “cumulatively limit withdrawalsfrom
the Athabasca River in order to meet withdrawal targets established” by the
Framework.®® Notwithstanding the initial clarity, there are so many exceptions that,
intheend, itisnot clear to what extent the Framework will governindustry behavior.
Here are some examples:

& Supranote 18 at 1.
& Ibid. at 4.
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4.

«  The parties agree that “[i]f companies exceed individual limits ... they must
report exceedencesto AENV” (Alberta Environment).2® One wondersif a court
could compel any other action than reporting an exceedence to the government.

«  TheAgreement recognizesthe* overriding need to ensure the safety and physical
integrity of operating oil sands equipment and facilities at all times.”® The
Agreement contemplates that more water than the cumulative limits may be
reguired for emergencies, potablewater needs, and “water systems requirements
to maintain operation.” These are very open-ended exceptionsto the cumulative
withdrawal limitations.

«  TheAgreementisvalid only for theyellow and red flow periodsfor winter weeks
44-16 (29 Octaber 2008 to 15 April 2009). The Framework’ sgreen, yellow, and
red periods apply to each week of the year.® In fact, Alberta Environment issued
ayellow zonewarning for the Athabascaon 1 May, whichisweek 18 of the 2009
period.®

THE INDUSTRY AGREEMENT: CONTRACT LEGAL |SSUES SUMMARY

In summary, there are many arguments that may reasonably be made concerning the
Industry Agreement when conceived as a contracting out of the Water Act, and the rights
issued under the Act, that support a conclusion that it does not ensure industry compliance
with the Framework. These are:

1

2.

That the Water Act, by implication, prohibits contracting out of licenced water rights.
The contracting out may fail because it is not express.

The contracting out may fail for being against public policy as, arguably, the water
rights framework of the Water Act is public and fundamental law.

Thecontracting out may fail asthe Water Act isnot designed to regulate privaterights
only.

The contracting out may fail because, arguably, the statutory scheme governing
alocation rightsin licences was legislated for the public interest.

Evenif the Agreement were avalid contract, it may only be enforced by the industry
signatoriesand it isnot clear that it isin theinterest of any of these partiesto compel
compliance.

86
87
88
89

Ibid.

Ibid.

Framework, supra note 11 at 5.

Government of Alberta, Information Bulletin, “ AthabascaRiver low flow notice” (1 May 2009), online:
Government of Alberta <http://al berta.calhome/NewsFrame.cfm?Rel easel D=/acn/200905/25848FDC
2EDO03-0F48-CC4E-81EAE2B95D22260E. html>.
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7. The government likely could not legally be made a party to the Agreement.

8. Even if the government could be made a party to the Agreement, the terms would
necessarily be limited to ensure that the government was neither fettering its
discretion nor going beyond its legislated authority.

9. Specific performance of the contract would not clearly require specific performance
of the Framework since the promises in the Industry Agreement fall short of the
Framework’ s requirements.

V. WAIVER OF WATER ACT RIGHTS
A. WAIVER OF STATUTORY RIGHTS

Part 111, above, showed how the Industry Agreement, when conceived asacontract, likely
is not enforceable or effective so as to ensure that the Framework is adhered to by the
industry signatories. This Part considerswhether the Industry Agreement isenforceable and
effective when conceived as awaiver of Water Act and licence rights.

Thelaw concerning waiver of statutory rightsissimilar to thelaw concerning contracting
out of statutory rights. As noted earlier, Coté states that “[a]n individual may waive the
benefit of aright enacted in hisfavour ... [b]ut it isnot possible to dispense with a statute
which has been partially or entirely adopted in the public interest.”*® Based on the article’s
discussion of thisissue above, itisunlikely that acourt would find that the Water Act could
be dispensed with as it, at least in part, has been adopted in the public interest.

B. WASTHERE AN EFFECTIVE WAIVER?

Even if a court found that a person could validly waive Water Act and licence rights, it
may be asked whether the industry signatories effectively waived their licence and statutory
rights. In other words, iswhat they did in fact and law awaiver?

In the 1918 Alberta Supreme Court, Appellate Division decision Crump v. McNeill,
Hyndman J. explained:

Waiver is defined as the act of waiving, or not insisting on some right, claim or privilege; aforegoing or
giving up of some advantage, which but for such waiver, the party would have enjoyed; an election to
dispense with something of value, the giving up, relinquishing, or surrendering some known right; an
intentional relinquishment of aknown right, or such conduct aswarrants an inference of the relinquishment
or waiver of such right; waiver involves both knowledge and intention.%*

Waiver was further clarified in the Saskatchewan Court of Appeal decision Western
Canada | nvestment Co. Ltd. v. McDiarmid, which established that for waiver toexist “[t] here
must be a knowledge of the existence of the right or privilege relinquished and of the

90 Supra note 64 at 241.
% (1918), 14 Alta L.R. 206 at 211 (S.C. (A.D.)).
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possessor’ sright to enjoy it, and there must be a clear intention of foregoing the exercise of
suchright.”% A version of thistest has since been adopted by the Supreme Court of Canada
in Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co., where the Court
states that

[w]aiver will befound only wherethe evidence demonstratesthat the party waiving had (1) afull knowledge
of rights; and (2) an unequivocal and conscious intention to abandon them. The creation of such astringent
test isjustified since no consideration moves from the party in whose favour awaiver operates. An overly

broad interpretation of waiver would undermine the requirement of contractual considerati on®

Recalling the earlier discussion of the comparable requirement for contracting out, it is
unlikely that the industry signatories effectively waived Water Act and licence rights. The
Industry Agreement does not even mention the Water Act or licence rights. Consequently,
it is unlikely that the Industry Agreement itself constitutes an unequivocal and conscious
intention to abandon Water Act and licence rights. As set out in Part 111.D, below, some
provisions of the Industry Agreement call into question whether the signatories agree to be
bound by the Framework.

C. WAIVER AND PROMISSORY ESTOPPEL

Assuming, notwithstanding the above discussion, a court found that the industry
signatories did effectively waive rights under the Water Act and their licences, a question
may be raised asto who may enforce thiswaiver. In particular, would Alberta Environment
be ableto enforcethewaiver? M ost Canadian scholars on the subject suggest that waiver has
been subsumed by promissory estoppel.** Accordingly, promissory estoppel must be
investigated to ascertain whether Alberta Environment could enforce the waiver.

Thedoctrine of promissory estoppel first emerged in Central London Property Trust Ltd.
v. High Trees House Ltd.* John M cCamus explains the concept of promissory estoppel that
emerges from High Trees as follows:

[W]here one has given, abeit gratuitously, a promise that was intended to be binding and intended to be
acted upon and which was in fact acted upon, the promise should be considered to be binding.

the role of promissory estoppel ... [is] restricted to preventing parties from insisting upon their strict legal
rights in situations where it would be unjust to allow actions to enforce them.%®

These quotes reflect the maxim that estoppel may be raised as a shield but not a sword.
For example, if a bank sues a debtor, the debtor may argue that the bank is estopped from

% (1922), 15 Sask. L.R. 142 at 146 (C.A.).

o3 [1994] 2 S.C.R. 490 at 504.

ot See Angela Swan, Canadian Contract Law, 2d ed. (Markham, Ont.: LexisNexis, 2009); John D.
McCamus, The Law of Contracts (Toronto: Irwin Law, 2005).

% [1947] K.B. 130 [High Trees].

96 McCamus, supra note 94 at 279-81.
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demanding payment of the debt because of some prior representation that the bank made to
the debtor. But the debtor cannot sue the bank on the basis of the prior representation. That
would be using estoppel as a sword.

It istempting to try to apply estoppel so that an industry signatory would be prevented —
estopped — frominsisting on its entire water allocation where the Framework and Industry
Agreement would limit the allocation. But on analysisit becomes clear that such an estoppel
cannot arise. Consider an example. Suppose industry signatory A renegeson its promisein
the Industry Agreement and diverts its whole water entitlement under its licence at atime
when the Framework would limit the withdrawal. Then suppose that industry signatory B
suesA. Since estoppel may beraised as a shield and not asasword, thereis no estoppel that
B (or any one else) may raise in this situation. Trying to do so would turn estoppel into a
sword.

Estoppel can be confusing because, although the shield approach prevailsin Canada, the
U.S. and Australia have invoked promissory estoppel as a cause of action since the 1980s.

The U.S. Restatement (Second) of the Law of Contracts states that

[@] promise which the promisor should reasonably expect to induce action or forbearance on the part of the
promisee or athird person and which does induce such action or forbearance is binding if injustice can be
avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice
requir&a97

Similarly, in Waltons Sores (Interstate) Ltd. v. Maher,% the High Court of Australia
allowed estoppel to be used as a sword.

Although promissory estoppel is still confined to its shield position in Canada, there has
been anod, albeit in obiter, to the sword approach.* However, until Canadian courts fully
adopt estoppel asasword, it isdifficult toimagineafact situation involving non-compliance
with thelndustry Agreement where promissory estoppel could beraised to addresstheissue.

Asalast noteonthissubject, evenif Canadian courtsdetermined that promissory estoppel
could be used as a sword, it is not clear that using it would lead to compliance with the
Framework. In Canadian Contract Law, Angela Swan discusses an important rule from
Waltons Stores.’® She statesthat the party relying on astatement or promise of another must

or Restatement (Second) of the Law of Contracts § 90(1) (1979).

o8 [1988] HCA 7, 164 C.L.R. 387 [Waltons Sores]. The facts were: Waltons, in negotiating to lease
property from Mr. Maher, indicated that the current building would have to be torn down and new one
built, to Waltons' specifications, immediately in order to meet the projected date of occupancy. A draft
lease was prepared, with amendments, and, believing that execution of the lease was a mere formality,
Maher commenced demolition and construction. Forty percent of the project had been completed when
Waltonsinformed Maher that they would not be proceeding with the transaction. The Court found that
Waltons was estopped from not proceeding.

9 Waltons Stores, ibid., was distinguished but not rejected in M.(N.) v. A.(A.T.), 2003 BCCA 297, 13
B.C.L.R. (4th) 73. The Ontario Court of Appeal has indicated support for the American doctrine in
obiter: see Francis v. Canadian Imperial Bank of Commerce (1994), 21 O.R. (3d) 75 at 84 (C.A.);
Techform Products Ltd. v. Wolda (2001), 56 O.R. (3d) 1 (C.A.). See aso Sail Labrador Ltd. v.
Challenge One (The), [1999] 1 S.C.R. 265 at para. 85.

10 gypra note 94.



22 ALBERTA LAW REVIEW (2010) 48:1

be able to show “actual reliance as a matter of fact.”** How would this be applied if B, a
compliant industry signatory, sued A, anon-compliant signatory? It isnot clear what actions
B could point to that demonstrate reliance in fact on the Industry Agreement, or an industry
signatory’s compliance with it.

D. THE INDUSTRY AGREEMENT: WAIVER LEGAL | SSUES SUMMARY

In summary, there are many arguments regarding the Industry Agreement, when
conceived asawaiver of Water Act and licenced rightsissued under the Act, that reasonably
support aconclusion that the Agreement does not offer much to ensure industry compliance
with the Framework. These are:

1. Thewaiver argument may fail for being against public policy because the Water Act
is not designed only to regulate private rights.

2. Itisnot clear whether the industry signatories clearly and indisputably waived their
Water Act and licence rights in the Industry Agreement.

3. The waiver would fail because the industry signatories could not be compelled to
comply with thewaiver through promissory estoppel. In Canada, promissory estoppel
may be raised as a shield only, and not as a sword.

4. Evenif courts allowed promissory estoppel to be used as asword, it is unlikely that
it could be successfully wielded to require compliance with the Industry Agreement.

V. REGULATORY BACKSTOPS
A. REGULATORY BACKSTOPSAND THE FRAMEWORK

The Framework usestheterm “ backstop” or “regulatory backstop” intwo ways. Thefirst
meansthe datesonwhichtheregulators (DFO and AlbertaEnvironment) will makedecisions
regarding issues identified in the Phase 1 and 2 processes if stakeholders cannot agree on a
path forward by a stated deadline date.’” The second is the more common use of the term.
The term “regulatory backstop” typically means regulatory measures that a regulator will
impose if non-regulatory expectations are not met. For example, a government may allow
industry to reduce polluting emissions on avoluntary basiswith the understanding that if the
voluntary approach is not successful, the government will regulate a reduction.

Thetwo regulatory backstopsthat the Framework briefly discusses are the imposition of
conditions on Water Act licences and the use of federal Fisheries Act enforcement
provisions.'® This Part discusses both of these potential regul atory backstops and evaluates
their adequacy should the Industry Agreement be unenforceable or otherwise prove lacking.
The Part concludes that neither regulatory backstop will clearly enable the regulators to

01 |bid. at para. 2.232.
102 Framework, supra note 11 at 12.
103 Ibid. at 19-20.
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protect the IFNs of the Athabasca River in accordance with the Framework. The Part also
discusses Water Act emergency powers as Alberta Environment Minister Renner recently
discussed themin the context of Phase 2 of the Framework.*® The Part concludesthat Water
Act emergency powers do not provide a wholly adequate regulatory backstop.

B. CONDITIONSON LICENCES

AlbertaEnvironment’ swebsitehasan approval viewer function wherethepublic canview
select water licences and other approvals.'® However, not all documentation relevant to the
water licences, especially more senior licences, is available on the website. Based on
personal experience usually only the most recent compilation of alicenceis available, and
often not the original licence. However, copiesof Suncor’ sand Syncrude’ searlier diversion
authorizations that are not available on the website were acquired for the purposes of this
article. Acknowledging the limitations regarding documentation, this section considers
conditionsrelevant to IFNs on theindustry licencesfor diversionsfrom the AthabascaRiver
for oil sands projects to ascertain the extent to which government enforcement of licence
conditions would constitute an effective regulatory backstop.

A review of all available industry water licencesrelating to Athabasca oil sands projects
revealed that the most recent water licences contain conditions that clearly require
compliancewith the Framework. For example, Imperia Oil ResourcesVenturesLtd.’s2005
licence, which ranges from a 56,000,000 m?® yearly water diversion right in thefirst stage of
the company’s oils sands projects to 99,000,000 m® each year in the fifth stage, contains a
condition that reads “[t]he Licensee shall comply with the Water Management Framework:
Instream Flow Needsand Water Management Systemfor the Lower Athabasca River (2007),
as amended.”'*® The licence has a priority date of 2005 and an issuance date of 2007. The
two years between the priority date and issuance date may be accounted for since the Water
Act establishes priority as of the date of the completed application.’” The Framework was
developed between the date of the application and the issuance date.

Things become less clear regarding licences more senior than 2005. For example, the
Canadian Natural Resources Ltd. licence, with a priority date of 2002 and issuance date of
2004, contains the following conditions:

8. The Director reserves the right to establish instream flow needs (IFN) or other water conservation
objectives governing

(& therate of diversion; and

(b) thetiming;

104 Healing, supra note 29.

105 Government of Alberta, “Authorization/approval viewer,” online: Alberta Environment <http://
environment.alberta.ca/01519.html>.

106 AlbertaEnvironment, Licence No. 00222199-00-00, AthabascaRiver, issued to Imperial Oil Resources
Ventures Ltd. (19 December 2007) at 4, online: Alberta Environment <http://envext02.env.gov.ab.cal/
pdf/00222199-00-00.pdf>.

07 Qupranote 12, s. 29.
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of diversions from the Athabasca River downstream of Fort McMurray, effective in accordance with
written notice to the licensee.

9. To protect the aguatic environment, the licensee shall reduce the maximum rate of water diversion or
cease diverting when ordered in writing by the Director.

10. Thislicenceisbased on knowledge available at the time of issue, and therefore the Director reserves
theright to:

(8 amend thislicence to reduce the quantity of water diversion;

(b) amend thislicence to reduce the maximum rate of water diversion;

if, in the Director’ s opinion, an adverse effect has occurred, is occurring or may occur due to the diversion
of water under this licence on:

(e) the Athabasca River

(9) instream flow needs;
(h) instream objectives; or
(i) theaquatic environment;
and the adverse effect has not been or cannot be remedied to the satisfaction of the Director.'%

Although the provision appears strong at first blush, on analysisit likely would not prove
to be an effective regulatory backstop to the Framework and Industry Agreement. First, it
does not require compliance with the Framework. For example, the licenseeis not required
to limit withdrawal s unless the Director takes various actions, as described in the provision,
and it does not require cumulative limitations on withdrawals. FTFR applies as usual.
Second, before making changesto the licence to address | FNs, the Director must reasonably
be of the opinion that an adverse effect on the AthabascaRiver or IFNsisdueto withdrawals
under thislicence.’® Given that cumul ativewithdrawal s by li censees, perhapsin conjunction
with natural low flow conditions, in al likelihood woul d have caused the adverse effect, the
Director might havegreat difficulty forming areasonabl e opinion that withdrawal sin respect
of this particular licence caused the adverse effect.

108 Alberta Environment, Licence No. 00186921-00-00, Athabasca River, issued to Canadian Natural
Resources Ltd. (6 April 2004) at 2-3, online: Alberta Environment <http://envext02.env.gov.ab.
calpdf/00186921-00-00.pdf>.

19 The reasonableness requirement is based on the assumption that a reviewing court would apply a
reasonabl eness standard of review in accordance with Dunsmuir v. New Brunswick, 2008 SCC 9, [2008]
1S.CR.190.
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Aswe go back further in timeto the first licencesissued for the Athabascain connection
with oil sands projects, further uncertainty arises. These are Suncor’s 1965 priority licence
for 25,000 acre feet, its 1979 priority licence for 23,500 acre feet,™'° and Syncrude’s 1973
priority licence for 50,000 acre feet."* To understand the issues concerning these licences,
adistinction must be made between an “interim licence” and afinal, or regular licence. Both
Suncor’s and Syncrude' s licences were issued under the Water Resources Act. Under this
Act, where an applicant for a licence was required to complete works the Minister would
issue an interim licence.™? When the works were completed the Act contempl ated that the
interim licensee apply for, and be issued, aregular licence.™?

Both Suncor and Syncrude were originally granted interim licences. Only a copy of the
original Syncrudeinterim licencewas obtained.™ Theoriginal Syncrudeinterimlicencedid
not include any termsthat would specifically allow for adjustmentsto addressIFN. Both the
Suncor and the Syncrude original interim licenceswere “ updated and reissued” in 1986 and
1987 respectively. The explanation given on the licences was:

Thisupdated and re-issued Interim Licence particul arizes therights, privileges and obligationsembodied in
and associated with the original Interim Licence as numbered above, or with any other form of authorization
or approval issued in connection with the project identified herein under any former applicable Act or
regulation, and updates same to conform to and comply with the current Act, regulations and standards. 1

In the process of updating and reissuing the original interim licences, conditions were
added, including one that enables the Water Controller to “designate a minimum residual
flow rateimmediately downstream of the point of diversion and thelicensee shall berequired
to cease or reduce any further diversion during periods when the residual flow falls below
the rate designated” **® (the IFN condition). Although the IFN condition would not enable
government to enforcethe Framework per se (for example, it would not require cumul atively
limited withdrawals), if the condition is enforceable, government could use it to require
Suncor and Syncrude to reduce withdrawals to protect IFNs.

Interestingly, the conditions, including the IFN condition, were added to the Suncor and
Syncrude interim licences on the same day that they were issued regular licences.*
Assuming that the IFN condition was imposed and not negotiated with Syncrude and

10 gupranote 25 at 2.

- gqupranote 26 at 2.

12 \Water Resources Act, supra note 13, s. 18(1).

1 Theterm of an interim licence was only one year, though the Water Resources Act, ibid., enabled the
Minister to grant extensions, but only if the Minister was satisfied that the “ compl etion of theworks has
been retarded by physical conditions over which the holder of the interim licence has no control” (s.
18(2)). Interestingly, numerous licences on the Alberta Environment approval viewer website are still
interim licences.

14 AlbertaWater Resources Office, InterimLicenceNo. 7695, AthabascaRiver, issued to Syncrude Canada

Ltd. (21 February 1974). The licence was for 1,000 acre feet of water annually.

Syncrude Licence, supra note 26 at 2; Suncor Licence, supra note 25 at 5.

16 gyncrude Licence, ibid. at 3; Suncor Licence, ibid. at 5.

17 Syncrude’ sfinalized licence wasissued on 20 October 1986. Although | was not able to obtain a copy
of the actual licence, the Updated and Reissued Interim (Syncrude Licence, ibid.) refers to the actual
licence. Suncor’s licence was issued on 8 June 1987.
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Suncor,™® the question is, can the government enforce it? It is impossible to canvass all
argumentsfor and against in this article. However, it will be noted that if government chose
to enforcethel FN condition, Syncrude and/or Suncor might have argumentsto challengethe
action. One ground could be that although the Water Resour ces Act specifically authorized
substantive amendments to licences, by Cabinet Order with the agreement of both the
Minister and the licensee,™™ it was silent as to amendments to interim licences. By
application of the principle expressio unius est exclusio alterus, the express authorization of
amendments to licences implies that only licences, and not interim licences, may be
substantively amended.’® This argument could be countered, as the Water Resources Act
authorized interim licences to be issued “subject to any conditions the Minister considers
necessary.”'? Theoriginal Syncrudeinterimlicence enables* modificationto ensurethe most
beneficial use of the water in the public interest and more particul arly to ensure preservation
of the rights of other water users.”*? But it also states that the “the rights and privileges
hereby granted can only be ... modified with the approval of the Controller of Water
Resources and are subject to ... modification as provided in the Water Resources Act.” ' A
response to this counter-argument is that the IFN condition does not qualify as a condition
that “ ensure[s] the most beneficial use of thewater ... particularly to ensure ... the rights of
other [users].”*** Aswell, as noted above, the Water Resour ces Act contained no provisions
regarding modification of an interim licence.

Also of interest, the Water Act purports to legitimize a “reissued interim licence” by
deeming it to be “avalid and subsisting interim licence under the Water Resources Act.” %
This legitimizing provision would not, in al likelihood, apply so as to validate the IFN
condition carried over from the reissued and updated interim licences of Suncor and
Syncrude to their finalized licences. In the statutory context it is apparent that “reissued
interim licence” means areissued and interim licence that still exists and not one that was
replaced by afinalized licence prior to the Water Act coming into effect.’® Once afinalized
licenceissues, that licencegovernswater rights, not theinterimlicence. Thefinalizedlicence
replaces the interim licence.

118 My personal investigation into this matter has not clarified whether this condition was imposed. My

water law research over thelast eight years hasinvolved reviewing numerous licences available on the

Alberta Environment website, especialy in the South Saskatchewan River Basin. These reviews

indicate that it was common for older water diversion authorizations to be updated and reissued where

conditions are added on the reissuance.

Water Resources Act, supra note 13, s. 14.

Interestingly, the Water Resources Act, ibid., specifically enabled the Minister, once works described

inaninterim licence were satisfactorily constructed, to issue alicence to the applicant “for the quantity

of water to which heisentitled, subject to any conditionsthe Minister prescribes’ (s. 33(3)). Thismakes

it clear that the Minister could have added conditionsto Suncor’ sand Syncrude’ sfinal licencesthat were

not in the Suncor and Syncrude interim licences. However, the Minister chose to amend the interim

licences. Perhaps the Minister took this course in light of the statutory requirement that licences be

issued for the entitled quantity of water, which suggests that conditions could not be added that would

dter that quantity. An IFN condition would ater the quantity if the flow in the diversion source was

lower than prescribed in the licence.

2L bid., s. 18(1).

22 gyncrude Licence, supra note 26 at 3.

2 |bid. at 4.

24 pid. at 3.

25 Qupranote 12, s. 18(7)(a).

126 Aswell, acourt would likely interpret s. 18(7) very narrowly as it can have the effect of impacting
vested rights. Hence this provision probably would not apply to the Suncor and Syncrude licences.

119
120
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To conclude this discussion on conditions, although Alberta Environment has some
regulatory backstop power by virtue of licence conditions, this power is clear only with
respect to themost recent licences. It becomeslessclear with older licences, and with respect
to the oldest licences the power is questionable. Hence, enforcing licence conditions is not
a consistently dependable regulatory backstop.

C. FISHERIESACT REQUIREMENTS

The Framework states that when the yellow or red zone is triggered, withdrawals may
result in a federal Fisheries Act offence unless authorized under s. 35(2) of that Act.**
Section 35, briefly discussed above, provides:

(1) No person shall carry on any work or undertaking that results in the harmful alteration, disruption or
destruction of fish habitat.

(2) No person contravenes subsection (1) by causing the alteration, disruption or destruction of fish habitat
by any means or under any conditions authorized by the Minister or under regulations made by the Governor
in Council under this Act.*?®

Iss. 35 of the Fisheries Act an adequate regulatory backstop for the Framework? The
answer, unfortunately, is probably not for several reasons.

First, the Framework assumesthat water withdrawal s under provincia water licencesare
works or undertakings. Although there is case law stating that the complete drainage or
destruction of water courses are works or undertakings,™ there is no case that indisputably
determines whether mere water withdrawals are works or undertakings. If an industry
signatory contested whether a water withdrawal pursuant to a provincia water licenceisa
work or undertaking for the purposes of s. 35 of the Fisheries Act, the matter might well end
up in court. Even if a court ultimately decided that a withdrawal is a work or undertaking,
unless the government was able to secure an injunction in the meantime, which would not
be a certainty, fish habitat could be seriously impaired.’®

Second, s. 35 appears to require that a harmful alteration, disturbance, or destruction
(HADD) of fish habitat be caused by asingle work or undertaking.**! This poses a problem
for the DFO, as it may not be able to establish that an offence was committed by any
particular water licensee. It would likely be the case that industry water withdrawals
cumulatively resulted in aHADD — perhaps with the help of natural low flows— with no
single withdrawal causing it. The federal government could prosecute the last withdrawal

27 Framework, supra note 11 at 10, 19.

128 gupranote 15.

12 For example, in Prairie Acid Rain Coalition v. Canada (Minister of Fisheries and Oceans), 2006 FCA
31, [2006] 3 F.C.R. 610, TrueNorth Energy had received authorization under the AlbertaWater Act for
drainage required for the proposed Fort Hills Oil Sands Project. The Federal Court of Appeal noted that
TrueNorth also required authorization from the DFO under s. 35(2) of the Fisheries Act, ibid., sincethe
project involved the destruction of Fort Creek, a fish-bearing watercourse (at paras. 32-34).

30 Inmy view, acourt would likely find that awater withdrawal under aprovincial water licenceisawork
or undertaking. However, it is beyond the scope of this article to argue the point.

8 If there is an ambiguity, a court should apply the presumption against penal consequences to interpret
the provision in favour of the accused.
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that resulted in the HADD, but that licensee might contest the charge on the groundsthat its
withdrawal only resulted in the HADD when taken in conjunction with other withdrawals.
If the federal government charged all licensees whose withdrawals partially resulted in a
HADD, thelicensees could arguethat s. 35 does not permit the dissecting of the offenceinto
many pieces. Again, the matter could well end up in court, while IFNs would suffer.

Third, the Framework specifically states that withdrawals made under pre-1977 Suncor
and Syncrude licences will not require a Fisheries Act authorization.™® This exemption is
made on the grounds that doing so would involve a retroactive application of the s. 35
HADD provisions, which cameinto effect in 1977.2% Although thisinterpretation is almost
certainly wrong, it might take a court to prove the error.** In the meantime, it could be very
difficult for the DFO to prove a Fisheries Act s. 35(1) offence if a HADD resulted from
cumul ativewithdrawal sthat included withdrawal sby Suncor or Syncrude. The Crownwould
have to subtract their withdrawals from the cumulative amount and still have enough
evidenceto justifiably maintain that the HADD still would have occurred in order to require
licensees other than Suncor and Syncrude to obtain an authorization under s. 35(2), or to
prosecute them for the lack of authorization.

Regarding the Framework’ s exemption for pre-1977 water licensees, it is of interest that
in 2008 the DFO issued a Department Position Statement, which states:

The habitat protection provisions of the Fisheries Act apply to the ongoing operation, modification,
maintenance or other works and undertakings associated with an existing facility /structure in or near fish-

bearing waters, evenif thefacility or structure was constructed prior to the enactment of those provisions. 135

In light of this, assuming that a water withdrawal is a work or undertaking, it is
incongruous that the Framework exempts withdrawal s under pre-1977 water licences from
the application of s. 35 of the Fisheries Act.

2 Framework, supra note 11 at 19. Specifically, the Framework states:

Since Syncrude and Suncor obtained licences to withdraw water from the Athabasca River prior

to theimplementation of the habitat provisions of the Fisheries Act they did not require Fisheries

Act authorizations. However, any future change in operations that resultsin increased impacts on

fishand fish habitat i ssubject to current | egislation and may result intherequirement of aFisheries

Act authorization.

These licences amount to 75,000 acre feet of water per year: see Suncor Licence, supra note 25;
Syncrude Licence, supra note 26.

¥ AnAct to Amend the Fisheries Act and to amend the Criminal Codein consequence thereof, S.C. 1976-
77,c¢.35,s.5.
Applying the HADD provisions to current withdrawals would either be a prospective or retrospective
application of the 1977 provisionsand not aretroactive application in the sense that “ retrospective” and
“retroactive” are applied by the Supreme Court of Canadain Dikranian v. Quebec (Attorney General),
2005 SCC 73,[2005] 3 S.C.R. 530. A retroactive application of law changes the law in the past, a
retrospectiveapplication merely adds new consequencesto apast event or state of affairs. A prospective
application appliesonly to the future. The HADD provisionsdo not changethelegality of any pre-1977
withdrawals (a retroactive application); they only apply to post-1977 withdrawals (a retrospective or
prospective application). Although there is a presumption that alegislature does not intend legislation
to be applied retroactively, there is a no presumption that a legislature does not intend a retrospective
or prospective application (at paras. 31-36). See also Ruth Sullivan, ed., Sullivan and Driedger on the
Construction of Satutes, 4th ed. (Markham, Ont.: Butterworths, 2002) at 553-64.
Fisheries and Oceans Canada, Application of the Habitat Protection Provisions of the Fisheries Act to
Existing Facilities and Structures (Ottawa: Communications Branch, Fisheries and Oceans Canada,
2007) at 1.
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Finally, s. 35 of the Fisheries Act is not an effective regulatory backstop since the federal
government hasthe discretion to authorizeaHADD under s. 35(2) of the Act, thusallowing
IFNs to be compromised.

D. WATER ACT EMERGENCY POWERS

The Calgary Herald recently published the following, quoting Alberta Environment
Minister Renner in respect to enforcement of Phase 2 of the Framework:

“the reason we implemented Phase 2 of [the Framework] is to ensure we have as rigid aregulatory regime
in place that is necessary to protect not only the users of the river, but the ecosystem as well as the human
population....” [t]he ministry has “amost unlimited powers’ under the Alberta Water Act emergency
provisions to protect rivers during severe drought.136

This section of the article provides numerous reasons why Water Act emergency powers
are not adequate to ensure enforcement of the Framework or protection of IFNs. However,
before presenting them, a comment is made regarding the Minister’ s statement.

The purpose of the Framework is to compel industry water users to cumulatively limit
withdrawals to maintain IFNs. The Framework defines “Instream Flow Needs/Instream
Needs’ as “the amount of water, flow rate, water level, or water quality that is required in
ariver or other body of water to sustain a healthy aquatic ecosystem.”**” This amount of
water, flow rate, and water level will invariably be agreater amount of water than is present
during “severe drought.” The Framework is meant to be preventative; it is meant to curb
withdrawals before IFNs are compromised. Accordingly, even if Water Act emergency
powers could be used in asevere drought condition, asthe Minister states, it does not follow
that they could be used to maintain IFNs in accordance with the Framework.

Sections 105 and 107 of the Water Act set out government emergency powers. Section 105
of the Water Act sets out emergency powers of an inspector, investigator, or a Director, and
s. 107 sets out emergency powers of the Lieutenant Governor in Council (Cabinet). The
provisions read:

105(1) If an inspector or investigator or the Director is of the opinion that an activity, diversion of water or
operation of aworks

(&  occurred, occurs or may occur, and
(b)  caused, causes or may cause an immediate and significant adverse effect on the aguatic
environment, human health, property or public safety,

the inspector, investigator or Director may take any emergency measures that the inspector, investigator or
Director considersnecessary to prevent immediate and significant damageto theaguatic environment, human
health, property or public safety.

1% Healing, supra note 29.
¥ Qupranote 11 at 22.
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(2) Subsection (1) applies whether or not the activity, diversion of water or operation is authorized by an
approval, licence or registration and whether or not the approval holder, licensee or traditional agriculture
user is or was in compliance with the approval, licence, registration or this Act.

107(1) The Lieutenant Governor in Council may, when satisfied that an emergency related to water exists
or may exist, declare an emergency relating to al or any part of Alberta.

(2) Notwithstanding anythinginthisAct or any approval, preliminary certificate, licenceor registration under
thisAct, if an emergency hasbeen declared under subsection (1), the Director may issue awater management
order to any person

(&  suspending the operation of all or part of any approval, preliminary certificate, licence or
registration,

(b)  suspending adiversion of water,

(c)  designating the purposesfor which, and the volumesin which, water may be diverted or used

with respect to the area of the Province affected by the declaration.

(3) Licensees or registrants affected by a declaration under subsection (1) may be entitled to compensation
for any losses incurred as a result of the order in the manner and amount that the Lieutenant Governor in
Council considers appropri ate %

First, consider s. 105 emergency powers of an inspector, investigator, or Director. There
are many aspects of this section that would make it non-effective as a regulatory backstop
to the Framework and Industry Agreement. Note that s. 105(1) requires that a diversion of
water or operation of works must cause the emergency in order for an emergency to be
declared. This requirement poses four problems to the idea of these emergency provisions
being seen as constituting aregulatory backstop to the Framework and Industry Agreement.
First, low flowsareoften naturally occurring. Althoughindustry withdrawal smay exacerbate
the situation, where low flows are naturally occurring it may be argued that they are not
caused by industry. Accordingly, aninspector, investigator, or Director would havedifficulty
suspending industry water licences. Second, even if the statutory designate could justify a
claimthat industry withdrawals are a cause of low flows, it does not follow that government
could point to any particular industry player as the cause.** Third, it is hard to see how the
powers could be used as a regulatory backstop to enforce the cumulative withdrawal
limitations of the Framework. Thisisbecauseit would be open to asenior licenseeto argue
that it has the right to withdraw in accordance with FTFR, and that only junior licensees
should be cut off. Junior licenseesin turn could argue that the more senior licensees, and not
the juniors, are the cause of the low flows. Fourth, s. 105(1) limits the powers of an

18 Qupranote 12.
1 The problem is comparable to the one for the DFO described earlier in this Part of the article if it
attempted to enforce s. 35 of the Fisheries Act.
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inspector, investigator, or a Director to what is required to “prevent immediate and
significant damageto theaguatic environment.”**° Aspreviously discussed, themain purpose
of the Framework is to limit withdrawals to avoid depletions below the amount of water
needed to be present to sustain a healthy aquatic ecosystem. Section 105 is an ineffective
regulatory backstop to the Framework as it would not authorize action while there is still a
healthy aguatic ecosystemto prevent or limit withdrawal sin accordancewith the Framework
since there would not yet be an emergency. There is a considerable difference between a
healthy aquatic ecosystem and “immediate and significant damage to the aguatic
environment.”

Now consider s. 107, Cabinet powers. Section 107 powers are much broader than those
set out in s. 105. They enable Cabinet, “when satisfied that an emergency related to water
exists or may exist, [to] declare an emergency relating to all or any part of Alberta.” Courts
tend to confer considerable deference on Cabinet in its exercise of statutory powers insofar
as the powers are of a purely legidative nature (for example, fully discretionary and
exercisable by Order in Council).** However, where an emergency provision contains
statutory limitations or pre-conditions on the exercise of powers, in carrying out conditions
or acting in respect of limitations Cabinet carries out an administrative function and must act
within the ambit of the statutory authority.'*

As with s. 105, there are a number of problems with s. 107 that render it a less than
effective regulatory backstop to the Framework or Industry Agreement. The first relatesto
the fact that before Cabinet may exercise powers under s. 107 a pre-condition must be met.
Namely, Cabinet must be satisfied that there is or may be “an emergency related to water.”
The Alberta Court of Queen’s Bench decisionin Alberta Teachers Association v. Alberta
states that in making its determination that a statutory condition precedent exists, Cabinet
cannot exercise this discretion arbitrarily. 1ts “opinion should be informed and reasonable,
not whimsical, speculative or political.”**® Given this level of court scrutiny on judicial

140 Water Act, supra note 12.
¥ See R v. Thorne's Hardware Ltd., [1983] 1 S.C.R. 106. See aso Eisenhawer v. British Columbia
(Attorney General) (1999), 30 C.E.L.R. (N.S) 35 (B.C.S.C)).
142 Attorney General of Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735 at 752 where Estey J.
states:
[T]he essence of the principle of law here operating is simply that in the exercise of a statutory
power the Governor in Council, like any other person or group of persons, must keep within the
law as laid down by Parliament or the Legislature. Failure to do so will cal into action the
supervising function of the superior court whose responsibility is to enforce the law, that is to
ensurethat such actions as may be authorized by statute shall be carried out in accordancewith its
terms, or that a public authority shall not fail to respond to aduty assigned to it by statute.

This principle was applied in Gulf Canada Resources Ltd. v. Alberta (Minister of Resource

Development), 2001 ABQB 286, 285 A .R. 307.

43 2002 ABQB 240, 310 A.R. 89 at para. 56. This case considered a Cabinet determination that, in its
opinion, there was “an emergency causing, or which islikely to cause, unreasonable hardship to third
parties’ under s. 112 of the AlbertaLabour Relations Code, R.S.A. 2000, c. L-1 (at para. 17). The Court
found that Cabinet’ sdeterminationin thiscasewaswithout jurisdiction. Chief Justice Wachowich states
a para. 10 that

when construing astatutory provision relating to the hardships caused by astrike, it must beborne
in mind that the very purpose of a strike is to cause some hardship in order to raise the profile of
the issues being contested, and to pressure the other side into making concessions. If a strike did
not cause some degree of hardship it would be pointless. That is why the hardship suffered must
be unreasonable before the Government can order teachers back to work, and that means there
must [be] some imminenceand inevitability before any hardship can be considered unreasonable.
After only one or two days of strike it cannot be said, with any air of reality, that the likely
hardship, at that point, is unreasonable.
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review, what would constitute an emergency related to water? Case law indicates that an
emergency exists only in extreme situations that are clearly unforeseen.* It is highly
unlikely, for example, that flows dipping into the yellow zone, as determined by the
Framework, would reasonably constitute an “ extreme situation” or that they were “ sudden”
and “unforeseeable.” Accordingly, it isunlikely that, initself, an industry signatory’s non-
compliance with the Framework and Industry Agreement in such a situation would
reasonably constitute an emergency related to water.

Second, the Supreme Court of Canada has indicated that emergency action may only be
taken aslong asthe emergency actually exists.*® Based on this decision, although a Cabinet
declaration of an emergency related to water might be justified if flows suddenly and
unexpectedly dove into the red zone, emergency action would be permitted only aslong as
the emergency existed. What this length of time would be is hard to say, but arguably the
emergency would cease once flows entered the yellow zone.

Third, itisdifficult to see how emergency powers generally could be exercised to enforce
the Framework and Industry Agreement. Again, the actions described in these documents
are intended to avoid getting into a situation where flowsfall below IFNs. As noted earlier,
flows at this stage will be considerably higher than at an emergency stage.

In summary, Cabinet emergency powers are not an effective regulatory backstop to the
Framework and Industry Agreement. The Framework and | ndustry Agreement requirewater
management actions in the green, yellow, and red zones. Except for sudden, unexpected
drops into the red zone, such management would not occur in an emergency situation and,
accordingly, Cabinet would not have reasonable grounds to declare an emergency. Even
where Cabinet may reasonably declare an emergency, adeclaration should only be effective
for the length of the emergency.

V1. A PATH FORWARD

If they realized their promisethe Framework and the Industry Agreement would be novel
and innovative ways to protect IFNs in a watershed under increasing pressure, despite the
shortcomings of the prevailing water |legislative and water rightsframework. Unfortunately,
the Framework and Industry Agreement, as they stand, do not meet this promise.

This article has argued that the Industry Agreement could be ineffective on a number of
fronts. Arguably, a court would find that it is not enforceable as a contracting out or waiver
of alegislated water rightsframework. Enforcement of the Agreement rai sesissues of timing
and appropriateness of remedy. It is doubtful that the government could become a party to

44 Forexample, in Kuypersv. Langley (Township of) (1992), 87 D.L.R. (4th) 303 (B.C.S.C.), thedefendant
township declared a state of emergency with regard to unprovoked attacks by “dangerous dogs.” In
exercising emergency power it passed a bylaw allowing for the seizure, impoundment, and possible
destruction of “dangerous dogs’ that had no expiry. Justice Hogarth, in determining whether an
emergency actually existed, used the Shorter Oxford English Dictionary definition of emergency: “the
sudden or unexpected occurrence of a state of things’ (at 309). Since there was no evidence that the
matter arose suddenly or without expectation, Hogarth J. found that there was no emergency.

1 Dupond v. Montreal (City of), [1978] 2 S.C.R. 770 at 795, where the Court stated that “by their very
nature exceptional emergency measures cannot be permanent.”
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the Agreement in a manner effective to address enforcement issues. The Agreement itself
does not provide protection that would ensure the maintenance of IFNs. There does not
appear to be an effective regulatory backstop.

But al isnot bleak. There are a number of avenues that government and industry could
take to render the Framework and Industry Agreement effective and enforceable.

One avenue involves many steps. Thefirst isto revise the Industry Agreement so that it
is clear and certain, made for valuable consideration, effectively requires compliance with
theFramework, and sothat it expressly acknowledgesthat it constitutesacontracting out and
waliver of statutory and licencerights. The second stepisthat the provincial government must
be made a party to the Agreement, and the Agreement must give government effective
enforcement powers without the need for court action. The third isthat the Water Act must
be amended to authorize contracting out and waiver in appropriate situations, and to
authorize the provincial government to enter and enforce contracting out and waiver
agreements. Obviously thewording of such amendmentsiscritical to ensurethat contracting
out and waiver areonly permissiblein situationsthat meet the purposes of the Water Act and
where both public and private interests are respected. Although this course seems
cumbersome, it provides a mechanism for voluntary, but enforceable, contracting out or
waiver of an otherwise sometimesintractable, and in somewaysantiquated, | egislated water
rights framework that by itself cannot meet modern water management challenges.

Another, moresimple, avenuewould befor theindustry oil sandslicenseeswhoselicences
do not require compliance with the Framework to voluntarily request amendments to their
licences to add conditionsthat clearly require the licenseesto comply withiit. In thisregard,
s. 54(1)(b) of the Water Act authorizes amendments on application by thelicenseeto, among
other things, add terms and conditions to a licence.*®

With respect to both avenues, the Framework should be revised to delete the statement
that pre-1977 licences are not subject to s. 35 of the Fisheries Act, for the reasons earlier set
out in this article.

146 Since writing this article the Alberta Land Stewardship Act, S.A. 2009, c. A-26.8 [ALSA] came into
effect. ALSA, together with the Framework, supra note 11, released in December 2008, were designed
toprovidetheprovincia government with unprecedented |egislativeand policy tool sto comprehensively
plan and manage Alberta private and public lands. ALSA contemplates that aregional plan established
under the Act may expressly state that a specific statutory consent or class of statutory consent “may be
affected” (s. 11). A licence, which would include a Water Act licence, falls under the ALSA definition
of “statutory consent” (s. 2(ad)). But this does not necessarily mean that government may unilaterally
alter water licences to, for example, require compliance with the Framework and Industry Agreement,
if thiswere apart of aregional plan. Section 17 of ALSA statesthat if thereis a conflict between an Act
and aregional plan, the Act prevails. Arguably thereis such conflict, as s. 18 of the Water Act, supra
note 12, strongly protects the rights of pre-Water Act water licences (issued before 1999). To counter
thisit could be pointed out that s. 17(4) of ALSA statesthat if thereisaconflict between ALSA and any
other Act, ALSA prevails. It then could beargued that s. 11 of ALSA prevailsover s. 18 of the Water Act.
In the end a court might have to decide the issue and in making its decision it would likely consider
which Act is more specific, retroactivity, retrospectivity, and vested rights.



