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This article identifies recent regulatory and
legislative developments of interest to oil and gas
lawyers. Theauthorssurvey a variety of subject areas,
examining decisionsof key regulatory agenciessuchas
theNational Energy Board, theOntario Energy Board,
the Alberta Ener gy Resour cesConservation Board, the
Alberta Surface RightsBoard, and the Alberta Utilities
Commission, as well as related court decisions. In
addition, theauthorsreviewavariety of key policy and
legislative changes from the federal and provincial
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Cet article identifie les derniers développements
réglementaires et |égislatifs d'intérét pour les avocats
travaillant dans le domaine pétrolier et gazier. Les
auteurs examinent plusieurs domaines, étudiant les
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del’énergiedel’ Ontario, le Alberta Energy Resources
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|. INTRODUCTION

The purpose of this article is to highlight and discuss regulatory and legidative
developmentsof interest to energy lawyersthat have arisen during the 12-month period from
May 2009 through to April 2010. Thisarticle focuses primarily on decisions of the National
Energy Board (NEB) and the Energy Resources Conservation Board (ERCB), and appellate
reviews of those decisions. In addition, this article highlights changesto regulatory policies
and procedures for each of these regulators and reviews recent decisions and policy
initiatives of other regulatory agenciesin Canadathat will be of interest to thoseinvolvedin
the energy industry.

Il. REGULATORY DECISIONSAND RELATED JURISPRUDENCE
A. NATIONAL ENERGY BOARD

The year 2009 marked the 50 year anniversary of Canada’s energy regulator, the NEB.
More than 50 years ago, on 23 April 1959, the Minister of Trade and Commerce — the
Honourable Gordon Churchill — made a motion to introduce into the House of Commons
ameasure “to provide for the establishment and operation of anational energy board.”* Bill
C-49wasfirst introduced on 19 May 1959,2identifying inthe Explanatory Notethe proposed
establishment, operation, and authority of the NEB:

The purpose of thisBill isto establish aNational Energy Board which shall, in order to assure to the people
of Canadathe best use of energy resourcesin thiscountry, regulatein the public interest the construction and
operation of oil and gas pipe lines subject to the jurisdiction of the Parliament of Canada, the tolls charged
for transmission by such pipe lines, the export and import of gas, the export of electric power and the
construction of those lines over which such power is exported. The Board shall also study and keep under
review al matters relating to energy within the jurisdiction of the Parliament of Canada, and shall
recommend to the Minister of Trade and Commerce such measures asit considers necessary or advisablein
thepublicinterest with regard to such matters. The Bill al so authorizesthe extension of the export and import
provisionsto oil 2

The inaugural meeting for the first members of the Board was held in Ottawa on 14
August 1959 following receipt of royal assent on 18 July 1959 for the National Energy
Board Act.* Moving into its fifth decade of regulatory |eadership,® the NEB continues as an
independent federal regul atory agency. Regul ating energy infrastructure, the Board integrates
into its decisions environmental, social, and economic considerations in order to assessthe
overall public interest.®

R House of Commons Debates (23 April 1959) at 2965 (Hon. Gordon Churchill).

2 Bill C-49, An Act to provide for the Establishment of a National Energy Board, 2d Sess., 24th Parl.,
1959 (assented to 18 July 1959).

8 Bill C-49, An Act to provide for the Establishment of a National Energy Board, First Reading (19 May
1959) Explanatory Note.

4 S.C. 1959, c. 46, asam. by R.S.C. 1985, c. N-7 [NEB Act].

5 NEB, “Welcome from Chairman & CEO Gagtan Caron,” online: NEB <http://www.neb-one.gc.ca/clf-
nsi/rthnb/50yrs/chrwlcm-eng.html>.

6 On 1 April 2010, the NEB's Strategic Plan 2010-2013 came into effect, clarifying how the Board
approachesits regulatory mandate, which includes the promotion of safety and security, environmental
protection, and efficient energy infrastructure and markets in the Canadian public interest. See NEB,
Strategic Plan2010-2013 (Ottawa: NEB, 2010), online: NEB <http://www.neb-one.gc.ca/clf-nsi/rthnb/
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Under the umbrella of its enabling and related legislation, the NEB regulates various
aspects of the energy industry, including construction and operation of international and
interprovincial oil, gas, and commodity pipelines; the construction and operation of
international and designated interprovincial power lines; pipeline traffic, tolls, and tariffs;
exports and imports of natural gas; and exports of oil, natural gas liquids, and electricity.’
The NEB regulatesfrontier oil and gas activitiesthat are not otherwise regul ated under joint
federal/provincial accords and has responsibilities pursuant to certain sections of the
Northern Pipeline Act, the Canada Oil and Gas Operations Act, and the Canada Petroleum
Resources Act for both crude oil and natural gas exploration and production in certain areas
off of Canada s Arctic coast and frontier lands.2 While the NEB has always considered that
it must examinepotential environmental impactsunder itspublicinterest mandate, additional
environmental responsibilities arise under the Canadian Environmental Assessment Act and
the Mackenzie Valley Resource Management Act.’

Thefollowing discusses Board decisions and other devel opments of interest since 1 May
2009.

1. NEB DECISION OH-1-2009: TRANSCANADA KEYSTONE PIPELINE GP LTD.*®

On 27 February 2009, TransCanada Keystone Pipeline GP Ltd. (Keystone) filed an
application with the NEB requesting approval pursuant to s. 52 of the NEB Act for the
construction and operation of the Keystone XL Pipeline (Keystone XL); pursuant to Part 1V
of the NEB Act for approval of market-based negotiated tolls; and pursuant to the CEAA for
a determination that the construction and operation of Keystone XL would not, or was not
likely to, cause significant adverse environmental effects.

a Project Description and NEB Findings

Keystone XL was proposed as an addition to the existing “Base Keystone,” which
remained under construction at the time the Keystone XL application was filed with the
Board and which included both the original Keystone Pipeline and the Cushing Expansion
Project.** Keystone X L would require the construction of approximately 529 km of new 36-
inch pipeline and related facilities. Keystone XL would have an initial capacity of 700,000
bpd with a price tag of $1.7 billion. Once constructed, Keystone XL would transport crude
oil from Hardisty, Albertato the Canada/U.S. border at Monchy, Saskatchewan, through to

whwrndrgvrnnc/strtgepln-eng.pdf>. See also Gaétan Caron, “ Regulating for Performance” (Addressto
NEB Forum 2009, Calgary, 27 May 2009), online: NEB <http://www.neb-one.ca/clf-nsi/rpblctn/
spchsndprsnttn/2009/rg/tngprfrmnc/rgltngprfrmnc/rgltngprfrmnc-eng.html>. Chairman Caron noted that
“[slafety is, and always will be, of paramount interest to the NEB.”

7 See NEB, Annual Report to Parliament: 2009 (Calgary: NEB Publications Office, 2010) at 7, online:
NEB <http://www.neb-one.gc.ca/clf-nsi/rpblctn/rprt/nnlrprt/2009/nnlrprt2009. pdf>.

8 Northern Pipeline Act, R.S.C. 1985, c. N-26; Canada Oil and Gas Operations Act, R.S.C. 1985, c. O-7
[COGOA]; Canada Petroleum Resources Act, R.S.C. 1985 (2d Supp.), c. 36.

o Canadian Environmental Assessment Act, S.C. 1992, c. 37 [CEAA]; Mackenzie Valley Resource
Management Act, S.C. 1998, c. 25.

10 TransCanadaKeystone Pipeline GP Ltd., NEB Decision OH-1-2009 (March 2009) [Keystone]. All NEB
decisions, and the documents pertaining to them, can be found online: NEB <http://www.neb-
one.gc.ca>.

n See TransCanada Keystone Pipeline GP Ltd.,, NEB Decision OH-1-2007 (September 2007);
TransCanada Keystone Pipeline GP Ltd., NEB Decision OH-1-2008 (July 2008).
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the U.S. Gulf Coast (USGC), which represented a previously untapped market for crude oil
out of the Western Canadian Sedimentary Basin (WCSB).

The NEB issued a hearing order on 12 May 2009. The application was considered by the
Board during an 11-day hearing commencing 15 September 2009. Significantly, thiswasthe
first application to be considered by the Board that invol ved the Major Projects Management
Office (MPMO), which had been established in October 2007 by the Government of Canada
to assist in and improve the coordination of the regulatory review.

InMarch 2010, the NEB issued its decision approving the construction of thefacilitiesfor
Keystone XL, concluding that the benefits of Keystone XL would outweigh the burdens.*?
While the Board determined that the applied-for toll methodology would result in just and
reasonabl e tolls that would not be unduly discriminatory, it did not approve the applied-for
tariff as, inthe Board' sview, thetariff did not adequately reflect the intentions of the parties
respecting alocation of unapportioned capacity and did not specifically recognize that
capacity wasto be reserved for uncommitted volumesto ensure equitabl e treatment for spot
shippers.™ The decision was issued with 22 conditions' related to construction, safety,
landowner and First Nation consultations, environmental protection, and included an
obligation for Keystone to monitor greenhouse gas emissions.*®

b. Economic Feasibility

TheNEB hastraditionally considered the adequacy of supply and markets, need, financial
arrangements for construction and operation, and the likelihood that tolls will be paid in
assessing the economic feasibility of proposed pipeline infrastructure. The Keystone XL
proceeding recognized the significant changes to the economic environment that occurred
in 2008 and acknowledged the potential impact that these changes could have on Keystone
XL. The updated supply and markets evidence that was filed by Keystone at the request of
the Board demonstrated aslowdownin oil sandsgrowth, but not astoppagein such growth.
No party filed evidence to contradict Keystone's evidence of supply or markets. The NEB
was prepared to accept Keystone's evidence on both supply and markets, despite the
uncertainties regarding forecasts of crude oil supply.”

One of the main issues of controversy during the proceeding related to the need for
additional transportation capacity out of the WCSB. Parties in support of Keystone XL
submitted that the long-term transportation arrangements, together with Keystone's
acceptance of risk for underutilization, demonstrated the need for Keystone XL.*® Other
parties, including TransCanada' s competitor Enbridge Pipelines Inc. (Enbridge), aswell as
BP Canada Energy Company (BP), Imperia Oil Limited (Imperia Qil), Nexen Inc., and

12 Keystone, supra note 10 at 79.

13 Ibid. at 47.

1“ Ibid. at 102-109.

s Ibid. at 107. The NEB news release regarding approva of Keystone XL indicates that “[t]his ...
conditionwasfully accepted by TransCanadaand reflects Canadians' evolvinginterest and expectations
regarding Canada’'s pursuit of a sustainable energy future’: NEB, News Release, 10/06, “National
Energy Board Approves Keystone XL Pipeline Project” (11 March 2010).

1 Keystone, ibid. at 7-9.

v Ibid. at 17-18.

18 See, for example, the views of the Keystone XL Shippers Group: ibid. at 15.
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Suncor Energy Marketing Inc. (Suncor) requested that the NEB either deny or delay approval
of Keystone XL, arguingin part that Keystone XL would create unnecessary excesscapacity.
Enbridge challenged the need for additional pipeline capacity, citing in part the potential
impact that additional capacity could have on TransCanada's already approved Cushing
Expansion Project. In support, Enbridge argued that forecasters were predicting a much
slower rate of growth inwestern Canadian crude production and that there had been dramatic
changes to the economic environment since the summer of 2008 when K eystone conducted
its open season.’® Whilethe Board accepted that there may be some excess capacity fromthe
WCSB, it found that the proposed design of Keystone XL reflected areasonable balancefor
both current and anticipated requirements and further concluded that no excess capacity
existed to the USGC. In determining that Keystone XL was needed, the Board considered
the long-term transportation agreements, which it relied on as a demonstration of industry
support and evidence of a significant financial commitment to the pipeline.®

C. Competition and Consideration of Commercial Impacts

TheKeystone XL application was seen by Keystone asbeing “ about competition and new
market access’ to the USGC.?* One of the issues identified in the NEB’ s hearing order was
the potential commercial impacts of Keystone XL.? In this regard, the NEB considered
potential impacts on competition and netback prices; potential impacts to existing pipeline
infrastructure; and potential impacts on the refining industry.?

In previous decisions, the NEB has held that “the public interest is served by alowing
competitiveforcestowork, except wherethere are coststhat outweigh the benefits.”  While
the Board recognized that lower netbacks could result in the short termif Keystone XL were
approved and constructed, it was of the view that, in the longer term, Keystone XL would
help to ensure that there was adequate capacity to connect WCSB supply to the USGC
market and to “ ensurethat all producersrealize netbacksthat reflect the full market valuefor
their production.”? Further, while the Board acknowledged that there could be excess
capacity for aperiod of time and that existing infrastructure could be offloaded resulting in
increased tolls for shippers, it found that there was no cogent evidence demonstrating that
such costs would not be manageable by the industry parties.”® Further, the evidence did not
convince the Board that Keystone XL would deter investment in upgraders or refineriesin
Canada, and noted that no refiners or upgraders opposed Keystone XL on the basis that it
would undermine their Canadian operations.?

Enbridge stated that it had been approached by the Canadian Association of Petroleum
Producers (CAPP) to assesswhether existing pipeline capacity (that is, the Canadian portion
of Enbridge Clipper) could be used as part of Keystone XL. This option was referred to

1 Ibid. at 15-16.

2 Ibid. at 17-18.

2 Ibid. at 19.

2 TransCanada Keystone Pipeline GP Ltd. —Keystone XL Pipeline, NEB Hearing Order OH-1-2009 (12
May 2009) at 16.

= Keystone, supra note 10 at 19.

# Ibid. at 32.
» Ibid. at 33.
% Ibid.

z Ibid. at 34.
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during the proceedings as the “ Gretna Option.” While Keystone indicated a willingnessto
exploresuch options, it stated several key threshold issueswith the GretnaOption, including
delayed in-service timing and increased transit times, and further stated that it was not
prepared to respond to concepts or negotiate such conceptsin aregul atory proceeding.?® The
NEB was of the view that there was insufficient evidence to demonstrate that existing
infrastructure could be incorporated into Keystone XL, or that such an option was practical.
The NEB stated that the Gretna Option was not developed to the point of approaching
commercial reality and concluded that a project that otherwise meets the requirements of s.
52 of the NEB Act “should not be denied on the basis that there might be other potential
optionsthat could be developed in thefuture,” and that to do so would unnecessarily impede
competition and the operation of the market and would not be in the public interest.®

d. Consultation and First Nations Impacts

The Keystone XL application made statements indicating that landowners did not have
outstanding or unresolved concerns. However, during the proceeding, evidence suggested
that certain residents and landowners continued to have concerns with the project and that
thestatementsintheKeystone XL application regarding no outstanding concernswere based
on Keystone's hope that continuing negotiations would resolve the concerns. The NEB
confirmed its expectation that information in an application be accurate at the time it is
submitted to the Board and should not be based on how an applicant anticipates matters may
be resolved. Further, having regard to what the Board found to be a lack of meaningful
dialogue with certain stakeholders, the Board imposed a condition directing that Keystone
maintain and file with the Board, upon request, “consultation and complaint monitoring
reports.”*

Although the NEB found generally that Keystone' s Aboriginal consultation programwas
satisfactory, the Board included a condition that would require Keystone to continue to
consult and provide the Board with an update on its consultation activities.

Following theissuance of the Board’ s hearing order, issueswereraised by counsel for the
Sweetgrass and Moosomin First Nations (SFN and MFN, respectively) respecting the
Crown'’s duty of consultation. These issues culminated in a 3 September 2009 |etter from
counsel for the SFN and MFN stating the intention of these First Nationsto file amotion to
raise a preliminary matter at the beginning of the hearing seeking to adjourn the proceeding
pending “the fulfillment of meaningful consultation between the federal and provincial
Crown.”

The NEB advised in a letter decision dated 9 September 2009 that it would render its
decision on the motion during the proceeding, but prior to Keystone's panel 3 being called
upon for cross-examination, which was the only panel proposed to be cross-examined by

= Ibid. at 29.

» Ibid. at 33-34.

%0 Ibid. at 60, 108.

s Ibid. at 68, 107.

2 Ibid. at 90. The Board considered the September |etter as. 35 motion under the National Energy Board
Rules of Practice and Procedure, 1995, S.0.R./95-208, and addressed it through a written process (at
88).
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counsel to the SFN and MFN. The Board considered that prejudice would be caused to
parties who were prepared to proceed with the hearing and did not consider that aruling on
the motion was required prior to the start of the hearing.®

On 11 September 2009, the SFN and MFN filed awritten notice of motion requesting: (1)
“aDeclaration that the NEB does not have jurisdiction to issue a section 52 Certificate until
meaningful consultation has occurred”; (2) an adjournment of any hearing until fulfillment
of meaningful consultation; and (3) “a Declaration clarifying the role of the NEB as either
an agent of the Crown, delegated with the duty to consult, or atribunal tasked with assessing
the adequacy of the Crown'’s duty to consult.”3*

By letter dated 18 September 2009, three days into the oral portion of the hearing, the
NEB denied the relief sought by the SFN and MFN. While the Board confirmed that
potential impacts on Aboriginal rights are relevant to the Board' s deliberations, relying on
the Federal Court decisionin Brokenhead Ojibway Nationv. Canada (A.G.),* theBoard held
that itsjurisdiction isto determine whether a project meetsthe requirements of the NEB Act.
It isthe Crown that must determine the nature and extent of the consultation obligation and
the adequacy of Crown consultation. While the Crown may rely on the NEB process as a
meansto meet its consultation obligations, thisisnot adel egationto the NEB of the Crown’s
duty. Rather, the Board is an independent tribunal.® In this regard, the NEB denied the
request for an adjournment pending “ the fulfillment of meaningful consultation between the
federal and provincial Crown,”¥ stating as follows:

Accordingly, it would make no sense to adjourn the present hearing since the NEB hearing processis the
primary means of ensuring that Aboriginals concerns about the project are identified, considered and
addressed. If, after the conclusion of the hearing the Crown is of the view that additional consultation is
required, it will no doubt take appropriate steps at that ti me.®

e Consideration of Upstream and Downstream Impacts and
Project Related Greenhouse Gases

Sierra Club Canada (Sierra Club) argued that impacts from both upstream oil sands and
downstream refining ought to have been, but were not, considered by Keystone in its
assessment of cumulativeimpactsfor Keystone X L. Further, SierraClub questioned whether
K eystone had adequately quantified and analyzed emissions associ ated with Keystone X L.*

Rejecting the majority of Sierra Club arguments, the NEB confirmed that it would not
consider the upstream or downstream facilitieseither under the NEB Act or CEAA, given that
Keystone was not applying for oil sands or refining facilities and that such facilities would
be regulated by other governments and operated by other companies.®® In relation to the

83 Keystone, ibid. at 88.

4 Ibid. at 91.

% 2009 FC 484, 345 F.T.R. 119 [Brokenhead Ojibway].
% Keystone, supra note 10 at 94-97.

87 Ibid. at 98.

it Ibid. at 97.

® Ibid. at 72-73.

“ Ibid. at 74.
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CEAA, the Board noted that “there is nothing in the [CEAA] to suggest that it is within the
intent or ambit of that Act for a project-specific [environmental assessment] to require a
broad assessment of awholeindustrial sector evenif aspectsof it areindirectly related to the
project in some fashion.”** Further, although the Board held that it may consider specific
effects from other projects in terms of cumulative effects, it found that the effects of
Keystone XL would not cumulate with others and that residual emissions would not be
sufficient to contribute to climate change effects.* While the Board was not convinced that
greenhouse gas emissionswould be material, it included, asacondition of the approval, that
Keystone conduct a quantitative assessment of emissions to confirm the assumption that
there would be negligible emission volumes and rates.”®

2. NEB APPLICATION GH-2-2009: DAWN GATEWAY PIPELINE
GENERAL PARTNER INC.; APPLICATION FOR DAWN GATEWAY PIPELINE*

Westcoast Energy Inc. (Spectra) and DTE Pipeline Company formed apartnership called
the Dawn Gateway PipelineLimited Partnership (Dawn Gateway). Itsgeneral partner applied
on 6 May 2009 pursuant to ss. 58 and 74 of the NEB Act for authorization to purchase two
portions of existing pipeline segments and to construct 17 km of new pipeline. The existing
lines were the NEB regulated St. Clair Pipelines Ltd. (SCPL) St. Clair River Crossing Line
from the international border acrossthe St. Clair River, and the Union Gas Limited (Union)
St. Clair Line, whichisregulated by the Ontario Energy Board (OEB) and which connected
the NEB regulated St. Clair River Crossing Lineto Union’s Bickford Compressor Station.
The new-build 17 km portion of the pipeline was proposed between the Bickford and Dawn
Compressor Stations. In essence, the resulting pipeline would consist of approximately 34
km of new and existing pipeline from the international border in the St. Clair River to the
Dawn Compressor Station in Lambton County, Ontario.

Initially, the application al so requested, pursuant to s. 58 of the NEB Act, exemptionsfrom
the requirements of ss. 31(c), (d), and 33 of the NEB Act regarding the submission of aplan,
profile, and book of reference (PPBoR).* In essence, Dawn Gateway proposed that it would
file general routing information on the basis that further work was required regarding
environmental information and review of the proposed route with landowners. The Board’s
view on the requested exemption was noted in a 11 June 2009 letter, stating that the request
for exemption “ creates an expectation that the applicant hasidentified aspecific routefor the
pipeline, one that has been the focal point for, and is the end product of refinements based
on, detailed studies and |andowner consultations.” *® However, the application filed by Dawn
Gateway only provided ageneral routefor the pipeline, partly because somelandownershad
refused the company access to their lands to complete the environmental work necessary to
determine a specific route. Therefore, landowners had not, at the time the application was

4 Ibid.
a2 Ibid. at 75.
ﬁ Ibid. at 107.

Dawn Gateway Pipeline General Partner Inc.: Application for Dawn Gateway Pipeline, NEB
Application GH-2-2009 (6 May 2009).

Ibid. at 5.

Letter from Claudine Dutil-Berry, Secretary, NEB to Patricia Planting, Dawn Gateway & L.E. Smith,
Counsel, Dawn Gateway, “Dawn Gateway Pipeline General Partner Inc.’s (Dawn Gateway GP)
Applications Pursuant to Sections 58 and 74 of the National Energy Board Act, dated 6 May 2009” (11
June 2009) at 1.

& &
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filed with the NEB, been provided notice of the specific route and had not had an opportunity
to engageinrel ated discussi onswith the company. The Board found the application deficient
and requested further information from the applicant. In particular, the Board required that
Dawn Gateway consult with directly affected landowners and requested that Dawn Gateway
either provide a specific pipeline routing or agree to file a PPBoR application in the event
the Board approved the application.*” While Dawn Gateway withdrew the PPBoOR exemption
request,® several landowners continued to refuse accessto their lands for Dawn Gateway to
complete environmental and other surveys. Dawn Gateway ultimately reinstated its
exemption request.

a The GAPLO and Dawn Gateway Motion

The survey accessissue eventually came to ahead in two pre-hearing motions. GAPLO-
Union and the Canadian Association of Energy and Pipeline Landowner Associations, which
represented variouslandowners, filed amotion on 9 September 2009 requesting astay of the
Board’s consideration of the application.* Subsequently, on 21 September 2009, Dawn
Gateway filed anotice of motion requesting that the Board i ssue orders pursuant to ss. 12 and
13 of the NEB Act directing that certain landowners comply with s. 73(a) of the NEB Act.
The Dawn Gateway motion requested permission for Dawn Gateway to temporarily access
certainlandsfor the purposes of completing environmental, archaeol ogical, and geotechnical
surveys and investigations required to provide information to the Board that was necessary
for the Board to approve the route of the pipeline.® Further, the motion requested an order
forbidding certain landowners from denying or obstructing Dawn Gateway’s temporary
accessto the landsfor those purposes. After considering subsequent submissions, the Board
ruled in favour of Dawn Gateway in both instances.™

The GAPL O motionwas premised on an application that was bef ore the OEB with respect
to the sale of the Union St. Clair Line from Union to Dawn Gateway.** The GAPLO motion
asserted that the OEB’ s consideration of jurisdictional issues related to the regulation of the
Union St. Clair Line necessitated that the NEB stay its consideration of the NEB

a7 Ibid. at 2.

@ Letter from L.E. Smith, Counsel, Dawn Gateway to Claudine Dutil-Berry, Secretary, NEB, “Dawn
Gateway Pipeline Genera Partner Inc.’s(Dawn Gateway GP) Applications Pursuant to Sections58 and
74 of the National Energy Board Act, dated 6 May 2009” (12 June 2009).

e Dawn Gateway General Partner Inc.: Application for Dawn Gateway Pipeline (Notice of Motion by
GAPLO-Union (Dawn Gateway) and Canadian Association of Energy and Pipeline Landowners
Associations), NEB Application GH-2-2009 (9 September 2009) [Dawn Gateway, “ GAPLO motion”].

%0 Dawn Gateway General Partner Inc.: Application for Dawn Gateway Pipeline (Notice of Motion by
Dawn Gateway for Temporary Accessto Certain Lands), NEB Application GH-2-2009 (21 September
2009) at para. 1 [Dawn Gateway, “Dawn Gateway motion”].

5t The Board ruled on the request for a stay and the request for temporary access: see letter from Anne-
MarieErickson, Acting Secretary, NEB to variousparties, “ Dawn Gateway Pipeline General Partner Inc.
(Dawn Gateway GP): Applicationfor Dawn Gateway Pipelinedated 17 July 2009 — GAPLO/ CAEPLA
Notice of Motion to Stay the Board's Consideration of the Dawn Gateway GP Application, Dawn
Gateway GP Notice of Motion for Orders Pursuant to section 73 of the National Energy Board Act,
GAPLO/CAEPLA Counter-Motion for Service of section 87 Notices’ (21 October 2009) [NEB, “21
October 2009 letter”].

52 Union Gas Limited: Leave to Sell 11.7 Kilometers Natural Gas Pipeline, OEB Notice of Application
and Hearing EB-2008-0411 (3 February 2009). In April 2009, the OEB indicated that it would examine
thejurisdiction of the proposed pipeline: Union Gas Limited: Leaveto Sell 11.7 Kilometers of Natural
Gas Pipeline, OEB Decision and Order EB-2008-0411 (6 April 2009) at 4. All OEB decisions, and the
documents pertaining to them, can be found online: OEB <http://www.oeb.gov.on.ca/ OEB/Industry>.



426 ALBERTA LAW REVIEW (2010) 48:2

application.®® In aletter decision regarding the motions, the Board agreed that there was a
serious issue (that is, jurisdiction) to be considered.® However, the Board held that
determining the jurisdictional issue was based not only on “where the matter was first
seized,” but should also consider which action is more comprehensive, whether issuing a
temporary stay would “prevent unnecessary duplication of proceedings,” and whether the
stay would “result in an injustice to the party resisting the stay.” The Board denied the stay,
relying in part on the right of the applicant “to have its application heard in a timely
manner.”%

Dawn Gateway’ s motion was filed pursuant to ss. 12, 13, and 73 of the NEB Act. Section
73 of the NEB Act identifies the powers of apipeline company, providing the company with
the ability to enter on the land of any person to make surveys, examinations, or necessary
arrangements for fixing the site of the pipeline.® If the requested relief was granted, certain
landowners would be required to provide Dawn Gateway with temporary access to lands
such that Dawn Gateway could exercise its rights pursuant to s. 73 of the NEB Act.

Initsletter decision of 21 October 2009, the Board held that “[t]he purpose of [s.] 73(a)
isto allow acompany to meet the necessary information requirements” for an application.®’
In particular, s. 73 allows a pipeline company to conduct surveys and examinations that
would be required in order for the Board to make a decision under the CEAA and grants to
the pipeline company “the right to enter lands, without agreement of the landowner, to
conduct surveys and examinations necessary for regulatory purposes.”* In conjunction with
this finding, the Board held that a right of entry application pursuant to s. 104 was not a
prerequisiteto exercising therightsunder s. 73. Rather, the Board reasoned that “ the purpose
of section 73 isto modify the law of trespass by removing the common-law requirement of
consent,” and that “[i]f aright of entry order [pursuant to s. 104] was required, there would
be no need for section 73.”%°

b. Public Hearing Process

Whilethe NEB initially determined that the application would be considered through the
Board’ s non-hearing procedures, on 6 November 2009 the Board announced that it would
hold a public hearing on the application.®® The hearing was scheduled to commence on 23
February 2010. As part of the process, the NEB would examine whether the project should

5 Dawn Gateway, “GAPLO motion,” supra note 49 at paras. 33-34. See also Dawn Gateway Pipeline
Limited Partnership, OEB Decision and Order EB-2009-0422 (9 March 2010) at paras. 7-8 [Dawn
Gateway], discussing Union Gas Limited — Leave to Sell 11.7 Kilometers of Natural Gas Pipeline,
OEB Decision and Order EB-2008-0411 (27 November 2009) [Union Gas], regarding the OEB’s
assertion of jurisdiction over the Union St. Clair Line.

54 NEB, “21 October 2009 letter,” supra note 51. The Board noted that given its determination, the other
“tests’ of astay did not have to be considered, but if they had been, the Board would have found that

. }Bgée was no irreparable harm and the balance of convenience favoured the applicants (at 4).

id.

56 NEB Act, supra note 4.

2; I\kI)EdB “21 October 2009 letter,” supra note 51 at 6.
Ibid.

% Ibid. at 7.

€0 Dawn Gateway Pipeline General Partner Inc. (Dawn Gateway GP): Dawn Gateway Pipeline
Application of 6 May 2009, NEB Hearing Order GH-2-2009 (6 November 2009).
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be subject to federal jurisdiction.®! Therefore, the NEB issued a notice of constitutional
question on 22 October 2009 setting out the process for examination of the issue.®?

While the NEB fully briefed the contending jurisdictional positions, it never rendered a
decision. The OEB, in the context of considering the application by Union for leave to sell
the Union St. Clair Line to Dawn Gateway, asserted, inter alia, jurisdiction over the new-
build Bickford-Dawn Lineand Union’s St. Clair Line but not the NEB regulated SCPL line,
despite the fact that the proposed transportation service solely involved an international
service from the U.S. border to Union’s Dawn Compressor Station.®® Asaresult, in aletter
dated 4 December 2009, Dawn Gateway wrote to the NEB and withdrew its application for
the Dawn Gateway pipeline and requested that the hearing processbeterminated, stating that
the “project [could not] sustain the cost, uncertainty and delay associated with the
jurisdictional impasse that has arisen as a result of the OEB’s ruling in a Union Gas
application to sell asurplus pipeline asset.”® As aresult, the Board terminated the process
and cancelled the hearing, thereby precluding the need for the Board to issue a ruling on
jurisdiction.

3. NEB DEecisioN GH-1-2009: NOVA GAS TRANSMISSION LTD.:
FACILITIES APPLICATION®

By application dated 30 April 2009, NOV A Gas TransmissionLtd. (NGTL) appliedtothe
NEB requesting approval pursuant to s. 52 of the NEB Act for a certificate of public
conveyance and necessity (CPCN) for the Groundbirch Pipeline.®* NGTL did not request a
determination for tolling methodol ogy pursuant to Part IV of the NEB Act. Inthisregard, the
Board confirmed that tolls and tariffs would need to be approved by the Board before the
pipelineis placed in service.®” The NEB set 17 November 2009 as the commencement date
for the hearing, the oral portion of which was completed on 19 November 2009 in Dawson
Creek, British Columbia.

e Ibid. at 5.

62 L etter from Anne-Marie Erickson, Acting Secretary, NEB to Patricia Planting, Dawn Gateway & L.E.
Smith, Counsel, Dawn Gateway, “Dawn Gateway Pipeline General Partner Inc. (Dawn Gateway GP):
Application for Dawn Gateway Pipeline dated 17 July 2009 — Notice of Constitutional Question” (22
October 2009).

63 See Union Gas, supra note 53 at 14.

64 L etter from Bruce E. Pydee, Director, Dawn Gateway to Anne-Marie Erickson, Acting Secretary, NEB,
“Dawn Gateway Pipeline General Partner Inc. (Dawn Gateway GP): Application for Dawn Gateway
Pipeline dated 6 May 2009, NEB File No. OF-Fac-Gas-D159-2009-01 01, Hearing Order GH-2-2009
— Request to Terminate the GH-2-2009 Proceeding” (4 December 2009).

& Nova Gas Transmission Ltd.: Facilities Application, NEB Decision GH-1-2009 (March 2010)
[Groundbirch].

&6 The Board denied arequest by CAEPLA and the South Peace L andowners Association (SPLA) for the
project to bereferred to areview panel pursuant to ss. 25 and 28 of the CEAA, supra note 9. Rather, the
NEB proceeded with ascreening of the project, stating that “the Board i srequired to conduct ascreening
level environmental assessment ... and to hold a public hearing. The Board is satisfied that its hearing
process will provide an opportunity for members of the public to raise concerns relevant to the
environmental assessment and all matters within the Board's jurisdiction”: letter from Anne-Marie
Erickson, Acting Secretary, NEB to David R. Core, Chairman, CAEPLA & Kane Piper, President,
SPLA, “NovaGas Transmission Ltd. (NGTL): Groundbirch Pipeline Project (Project), GH-1-2009 —
Reguest to Refer the Groundbirch Pipeline Project to a Review Panel” (21 August 2009) at 1.

& Groundbirch, supra note 65 at 49.
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a Project Description and NEB Findings

Groundbirch wasthefirst opportunity for the NEB to hold aproceeding in respect of new
facilitiesfor the Alberta System following the NEB’ s assumption of federal jurisdiction over
the TransCanada Alberta System in 2009.%® The proposed pipeline would be approximately
77 km of 36-inch pipeline and related facilities, extending the TransCanada Alberta System
to connect unconventional and conventional sweet natural gas supply in northeast British
Columbia.

Noting its statutory mandate pursuant to s. 52 of the NEB Act to determine whether
requested facilitieswill be required by present and future public convenience and necessity
and, therefore whether approval would be in the public interest, the Board described the
“public interest” as follows:

The public interest is inclusive of all Canadians and refers to a balance of economic, environmental and
social interests that change as society’ s values and preferences evolve over time. As aregulator, the Board
must estimate the overall public good a project may create against its potential negative aspects, weigh its
various impacts, and make a decisi on.%®

b. Economic Feasibility

Nointervenerschallenged NGTL’ sforecastsof supply, theadequacy of markets, NGTL’s
evidenceregarding transportation and throughpuits, or itsability to financethe project. Based
ontheevidence, the Board concluded that the project was needed and woul d be economically
feasible.”

C. Natural Gas Liquid Matters

Whileinterveners, including BP, generally supported the project, the Board was urged by
BP and NOVA Chemicalsto address issues related to the natural gasliquid (NGL) content
of the gas to be transported. While NGTL acknowledged that the gas would have a
component of NGL, it did not conduct a detailed NGL analysis.” Talisman supported
NGTL’s approach, stating that in its view gas streaming “should not be an issue” in the
proceeding and was not a matter appropriate to be considered in the Board’ s deliberations
regarding the public convenience and necessity of the pipeline.”

BP took a different view regarding the relevance of gas analysis. In final argument, BP
submitted that “[b]oth the need for and scope of an NGL analysis and the commitment and
policy position on rich/lean gas streaming fundamentally go to the question of design of the

&8 TransCanada PipeLines Limited: Jurisdiction and Facilities, NEB Decision GH-5-2008 (February
2009) at 9.

& NEB, Information Series: Pipeline Regulation in Canada — A Guide for Landowners and the Public,
(Calgary: NEB Publications Office, 2003) at 21, as cited in Groundbirch, supra note 65 at 2.

o Groundbirch, ibid. at 8.

n Ibid. at 9.

2 Ibid. at 9-10.
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system.” ® While BP was neither opposing the application nor asking the Board to condition
approval on mattersrelated to NGL, BP requested that the Board “expressly find that NGL
impacts’ were to be considered as “an element of the public interest” not only with respect
to the particular proceeding before the Board, but also as part of the public interest
determination in any significant future facilities additions.” BP further requested that the
Board direct NGTL to create a detailed NGL analysis policy.” Board Member Georgette
Habib noted in questionsto counsel for BP during final argument the scarcity of the evidence
in the proceeding with respect to NGL analysis and associated matters.”

While the Board acknowledged the complexities of NGL extraction in Groundbirch, it
was not persuaded that addressing NGL -related issues, such as* adetailed analysis of NGL
content on the Alberta System, or a detailed assessment of the impact of the Project on the
NGL industry,” was required in order for the Board to make its public interest
determination.”

d. Landowner and First Nation Consultation

The Board noted general satisfaction with NGTL’s landowner and First Nation
consultation program.™ However, concerns were raised by SPLA regarding NGTL’ s use of
a confidentiality agreement (CA) and the impact of that agreement on the consultation
process.” While NGTL acknowledged that improvements coul d be madeto the consultation
process, in order to enhance long-term relationships with landowners NGTL had proposed
cooperation agreements and associated CAs intending to prevent disclosure of agreement
terms to NGTL’s competitors.® SPLA suggested that its members had difficulty
understanding the CAs and had received contradictory advice from NGTL regarding
interpretation of the provisions. Further, SPL A argued that providing the CAstolandowners,
together with the s. 87 notices, suggested that the CAs had been approved by the NEB.®
While the NEB appeared to accept as valid NGTL’s intentions in proposing the CAs, the
Board was of the view that the introduction of the CAsfrustrated the very purpose (that is,
enhancement of long-term relationships) for which they were introduced. The Board
encouraged the parties to continue consultations to discuss outstanding concerns and seek
mutually agreeable solutions.?

The Duncan’s First Nation (DFN) and Horse Lake First Nation (HLFN) provided oral
statements at the hearing, including oral evidence from elders, raising concerns respecting
the adequacy of consultation, accommodation, mitigation, and traditional use interests.®
DFN requested that the Board expand its consultation requirements to include socio-

I Groundbirch, “ Transcripts: Hearing GH-1-2009 — Facilities,” vol. 3 (19 November 2009) at para. 4193
(Final Argument, Mr. Brett).

™ Ibid. at para. 4205.

" Ibid. at para. 4212.

e Ibid. at para. 4248.

” Groundbirch, supra note 65 at 10.

78 Ibid. at 23.

I Ibid. at 22-23.
g Ibid. at 22.

8 Ibid.

& Ibid. at 23.

8 Ibid. at 24-34.



430 ALBERTA LAW REVIEW (2010) 48:2

economic matters and recommended that if NGTL was allowed to cross its traditional
territory as proposed, NGTL should be required to adopt a “no net loss’ approach to
mitigation planning, which would involve reclaiming equivalent portions of other areas, in
order to provide suitable habitat conditions.® While there was insufficient evidence on this
latter point to assess its practical feasibility, the Board noted that it was an innovative
approach “that NGTL could productively explore in further consultation with DFN.”®

The Board also denied DFN’ s request to expand the scope of consultation to encompass
socio-economic matters. Indeed, the Board found that the consultation requirements were
already quite broad and included components of socio-economic impacts.® Further, despite
concerns of the DFN and HLFN regarding potential impacts of the project, the Board relied
on NGTL's proposed mitigation measures, procedures, and commitments to consider
additional concerns of the First Nations, aswell asthe Board’ srecommendations respecting
environmental protection measuresand atraditional land usereport, to concludethat impacts
to lands used for traditional purposes would be effectively mitigated.’” Even so, the Board
determined that it would condition any certificate to require that NGTL provide further
information on habitat restoration asameansto further mitigate impacts on traditional uses.

In respect of the routing concerns raised by the two First Nation groups, the NEB
confirmed that the s. 52 hearing was not the appropriate forum in which to assess the best
possible detailed route for the pipeline. Moreover, the Board was not convinced that either
of thetwo general alternateroutes proposed by DFN was preferableto NGTL' sgeneral route
and was therefore not prepared to reject NGTL’ s general route as proposed.®

e Cumulative Effects

During the oral hearing, DFN requested that the NEB hold a meeting with government
representatives, First Nation groups, and project proponents respecting cumul ative effects.®
The Board dismissed the request on the basis of procedural fairness, citing in part the
lateness of the request and the absence of any evidence suggesting that the First Nation had
solicited others' views regarding the meeting request. The Board also noted that there was
no indication respecting how such information could be used in the Board' s assessment of
the project. Despite the Board's view that the cumulative effects assessment already
conducted was sufficient, having regard to the increased awareness and demand for such
information, the Board encouraged consultation on the issue and continued improvement in
cumul ative effects assessments rel ated to proposed projects.*

8 Ibid. at 28, 31.
& Ibid. at 39-40.

8 Ibid. at 32.
& Ibid. at 33-34.
& Ibid. at 39.
& Ibid. at 45.

0 Ibid. at 45-46.
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f. Facilities— Post Construction Integrity Validation

Section 4 of the Onshore Pipeline Regulations, 1999™ requires that companies comply
with the Canadian Standard Association’s (CSA) CSA Z662-07, Oil and Gas Pipeline
Systems,® which in turn requires that all pipelines undergo pressure testing before being
placed into operation. The Board noted that alternative integrity validation (AlV) has
previously been proposed as one way to determine whether a pipeline has the integral
strength to withstand operating pressure prior to being put in service, and that the Board had
previously granted a waiver in respect of the hydrostatic testing requirements in one case
regarding the Deux Riviéres Loop portion of TransCanada s Eastern Mainline Expansion.*

In its additional written evidence, NGTL requested a waiver of certain requirements
relating to hydrostatic testing. Noting that NGTL's proposal for AIV was new and not
recognized by existing standards as a replacement for the hydrostatic test, the Board denied
the request, but left open the possibility of NGTL applying in the future for a partial
exemption from the hydrostatic testing requirements and provided, in Appendix V1 of the
decision, minimum information requirements for such an exemption application.*

Procedurally, pipeline compani esseeking approval of an AlV processshould seek to make
relevant filingsat the earliest possi ble opportunity through pre-application meetingswith the
Board or otherwise, rather than latein the processin responseto aBoard information request
days prior to the commencement of the hearing as NGTL had done. Indeed, the Board
encouraged an open forum for discussion of AlV related issues through standard setting
bodies or through an open and generic consideration of theissuewhere all interested parties
have an opportunity to participate.®®

4, NEB DEecisioN GH-1-2010: WESTCOAST ENERGY INC.,
CARRYING ON BUSINESSAS SPECTRA ENERGY TRANSMISSION —
FORT NELSON NORTH PROCESSING FACILITY APPLICATION®

By application dated 4 August 2009, Westcoast Energy Inc. (Westcoast) applied to the
NEB, pursuant to s. 58 of the NEB Act, for approval to construct and operate a new gas
processing facility, including on-site generation and a 775 m all-season access road. The
proposed facility would be located approximately 75 km east of Fort Nelson, British
Columbia and was proposed to accommodate increased production and demand on the east
side of the Horn River Basin. Westcoast al so sought exemptions pursuant to s. 58 of the NEB
Act from the requirements of ss. 30(1)(a), 30(2), and 31, as well asthe s. 47 leave to open

o S.0.R./99-294.

92 CSA, CSA Z662-07, Oil and Gas Pipeline Systems, 5th ed. (Mississauga: CSA, 2007).

o Groundbirch, supra note 65 at 15-16. See letter from Michel L. Mantha, Secretary, NEB to Nadine
Berge, Counsel, TransCanada & lan Cameron, Regulatory Project Manager, TransCanada,
“TransCanadaPipeLinesLimited (TransCanada) Section 58 Application for the 2006 Eastern Mainline
Expansion: Hydrotesting Requirement of the Deux-RiviéresLoop” (19 October 2006). Inthisletter, the
NEB considered that the AlV processwasafieldtrial and that in order for the AlV to progress, it would
require “a demonstration that a documented and effective quality management system [was] fully
implemented” (at 2).

ot Groundbirch, ibid. at 17-20, 116-17.

e Ibid. at 19.

% Westcoast Energy Inc., carrying on business as Spectra Energy Transmission — Fort Nelson North
Processing Facility Application, NEB Decision GH-1-2010 (March 2010).
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requirements. The Board granted all of the requested relief, except for the exemption from
the leave to open requirements.”’

While the Board initially determined to hold an oral public hearing, the Dene Tha' First
Nation (DTFN), which wasthe only party to request an oral hearing, subsequently withdrew
its request. Asthe Board received no objection to its proposal to cancel the public hearing,
it proceeded to consider the application pursuant to s. 58 of the NEB Act without a hearing
process.

The main issues considered by the Board were the need for the project; Aboriginal
engagement, consultation, and participation; and environmental issues regarding regional
sulphur management and greenhouse gas emissions. With respect to the first of these three
issues, the Board determined that the project was “needed and would be used and useful at
areasonable level over its economic life.” %

a First Nation Consultation and Participation

TheBoard was satisfied that “all Aboriginal groups potentially affected ... were provided
with sufficient details about the Project.”* Noting that Westcoast had not contacted the
Northern Rockies Métis Society about the project, the NEB commented that, where
appropriate, Métis and First Nations groups should be included “in the early and ongoing
consultation processesrelated to the Project.” *® The Board expressed itsview regarding the
importance of continuing ongoing consultation effortsand requested that Westcoast filewith
the Board an Aboriginal Consultation Report and Data Update throughout the construction
and initial years of operation.’® Further, the Board expressed its intention to monitor
Westcoast’ seconomic opportunitiescommitment regarding theinvolvement of First Nations
in the construction and operation of the project, thereby requiring Westcoast to file an
Aboriginal Participation Report throughout construction and theinitial years of operation.*

b. Environmental Effects

Under the CEAA, both environmental effects and cumulative effects are required to be
examined by the Board, including the extent to which the effects from other projects would
interact cumulatively with the residual effects of the project. The Board determined that the
measurable SO, waswithin the environmental assessment to be conducted under CEAA and
such a review would support “the Board's vision of a sustainable energy future.”'® The
Board required that Westcoast have an ambient monitoring program in place to validate the
SO, modelling results and an SO, emissions management plan in order to track monitoring
results.

o Ibid. at 8.
% Ibid. at 2.
9 Ibid. at 4.
0 bid. at 3.
0L Ibid. at 4.

12 Ibid. at 5.
05 Ibid.
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The Board proposed that Westcoast meet with the NEB in the future to discuss the
management of inlet sulphur and recovery options. Whiletherewereno federal or provincial
regulationsregarding acceptabl e greenhouse gas emission level sand mitigation or reduction
strategies at the time of the hearing, the Board expected that Westcoast would havein place
a project-specific environmental protection program.'® The Board required that Westcoast
submit an annual status report regarding the annual CO,e (equivalent) emissionsreported to
Environment Canadaand the British ColumbiaMinister of Environment including validation
and verification.®™ While Westcoast identified two possible carbon capture options (carbon
capture and storage or the use of CO, in enhanced oil recovery operations),’® the Board also
required that Westcoast submit further information resulting from its investigations of
optionsfor carbon capture including options for the reduction of greenhouse gas emissions.

5. CANADIAN CosT OF CAPITAL MATTERS

This past year was a pivotal period in utility cost of capital matters. Virtually every
Canadian jurisdiction has now concluded that returns generated by the old style formulas,
such as the NEB’ s RH-2-94 Formula, are no longer fair and reasonable.

On 8 October 2009, the NEB issued atwo-page | etter decision' whereinit concluded that
the formula-approach to the determination of a generic cost of capital for companies under
its jurisdiction, which was implemented in 1994 via the RH-2-94 decision,*® is no longer
appropriate in the existing financial environment. That decision will affect most NEB-
regulated Group 1 pipelines in relation to cost of capital matters. It is now up to each
individual company to demonstrate to the Board an appropriate return on equity (ROE) or
to settle the issue with its shippers, subject to Board approval of the settlement agreement.
The decision also appears to have impacted other companies under the jurisdiction of
provincial regulators, as several jurisdictions historically relied upon aformulaic-approach
that was originally modeled after the RH-2-94 Formula.

a Background — The RH-2-94 Formula

In the RH-2-94 decision, the NEB approved arate of return on common equity for alow
risk, high-grade benchmark pipelineat 12.25 percent (for 1995).1® The NEB relied uponthis
benchmark pipeline asthe standard for determining the allowed ROE for Group 1 regulated
pipelines under its jurisdiction. Pursuant to this methodol ogy, the business risk associated
with each specific company was accounted for by adjustments in the equity component of
the deemed capital structure. Additionally, the Board adopted a formula for adjusting the
ROE on an annual basis. The RH-2-94 Formulalinked the ROE to aforecast of along-term

14 Ibid. at 6.
05 bid. at 7.
%6 |bid. at 6.

07 Reviewof theMulti-Pipeline Cost of Capital Decision (RH-2-94), NEB L etter Decision (8 October 2009)
[Cost of Capital Review].

18 TransCanada PipeLinesLimited, Westcoast Energy Inc., FoothillsPipeLinesLtd., AlbertaNatural Gas
Company Ltd., Trans Québec Maritimes Pipeline Inc., Interprovincial PipeLineInc., Trans Mountain
PipeLineCompany Ltd., Trans-Northern Pipelinelnc.: Cost of Captial, NEB Decision RH-2-94 (March
1995) [RH-2-94].

1 |bid. at 6.
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Government of Canadabond yield and adjusted the ROE for 75 percent of the changein the
forecasted yield.*?

Over the past 15 years, the RH-2-94 Formula has been relied upon by the NEB to
determinethe allowed rate of return for most Group 1 pipeline companies, subject to certain
negotiated settlements. Even settlement agreements or pipelinesnot governed directly by the
RH-2-94 Formulamost often used it as areference point for their own ROE determinations.
Many provincia regulators had followed suit over the years by implementing formulas
virtually identical to the RH-2-94 Formula.

The RH-2-94 Formul ahas been subject to much debate and criticism from NEB-regulated
pipelines, aswell asthose companiesunder provincial jurisdictionthat havesimilar formulas.
The problemistheinherent structure of the RH-2-94 Formula: namely, that it istied to long-
term Government of Canada bond yields. In essence, as long-term Government of Canada
bond yields drifted in a downward direction over the past number of years, the allowed
returns for regulated companies under the RH-2-94 Formula have headed in the same
direction. More recently, major changes in the equity markets pointed to increased risk and
return culminating in the economic crisiswhere observed equity returnsspiked whileformula
driven returns moved in the opposite direction. For this reason, many pipeline and regul ated
companies have argued that the RH-2-94 Formulais broken.

b. The Fall of the RH-2-94 Formula— NEB Decision RH-1-2008:
Trans Québec & Maritimes Pipelines Inc.: Cost of Capital™™*

On 19 March 2009, the NEB released its reasons for decision in Trans Québec wherein
the RH-2-94 Formulawas extensively reviewed, and ultimately abandoned, by the Board in
respect of a single NEB-regulated pipeline company’s 2007 and 2008 test years.

Trans Québec arose in the context of an application by Trans Québec & Maritimes
Pipelinesinc. (TQM) for approval of the cost of capital to beused in calculatingitsfinal tolls
for atwo-year period commencing 1 January 2007 and ending 31 December 2008. In its
application to the Board, TQM applied for an order approving tollsand an overall fair return
on capital for theyears 2007 and 2008. TQM sought alternativerelief that would result either
from the application of arate of return of 11 percent to a deemed equity component of 40
percent™? of TQM's capital structure, together with TQM's actual cost of debt,** or a 6.7
percent after tax weighted average cost of capital (ATWACC). In conjunction with the
application, TQM also applied for areview and variance of the RH-2-94 decision, requesting
that the Board review the fair return for TQM for the two-year period, preferring the
ATWACC methodology.™**

110 Ibid. at 31.
1 Trans Québec & Maritimes Pipelines Inc.: Cost of Capital, NEB Decision RH-1-2008 (March 2009)
[Trans Québec].

12 In line with the RH-2-94 decision, TQM previously had a 30 percent deemed component of equity,
which contributed to aweak financial profile for TQM.

1 TheBoard notesin Trans Québec, supra note 111 at 78-82, that when combined with actual debt costs,
9.7 percent ROE based on 40 percent equity isequivalent to the market-based ATWACC of 6.4 percent

e set by the Board. The ATWACC resultsin a higher overall return for TQM.
Ibid. at 12.



RECENT REGULATORY AND LEGISLATIVE DEVELOPMENTS 435

The experts for TQM provided their opinion that a more appropriate way to establish a
company’s required return was to focus directly on the ATWACC, which is the standard
used by unregulated busi nesses throughout the world to eval uate potential investments. The
ATWACC was said to be “the most fundamental measure of the rate of return for a given
level of business risk,” since it “focuses on the total return on capital” and automatically
adjusts for differencesin capital structure among companies.*®

On 19 March 2009, the Board granted TQM' sreview and variance request in relation to
the RH-2-94 decision. The Board stated that a significant time period had passed, in the
context of financial regulation, fromtheimplementation of the RH-2-94 Formula. TheBoard
further stated that there had been significant changesin the financial markets since 1994, as
well asin general economic conditions. These changes, in the Board' s view, cast doubt on
some of the “fundamentals underlying the RH-2-94 Formula as it relates to TQM.” 1

The Board went on to grant TQM an aggregate return on capital, set a 6.4 percent total
weighted average after tax return (compared to an approximate 5.5 percent return that would
have resulted had the Board used the RH-2-94 Formula), thus leaving TQM to choose its
optimal capital structure. It should be noted that the ATWACC approach had beenraised in
the past but had not been accepted by the NEB.™" In Trans Québec, however, the Board
decided to rely onthe ATWACC approach for TQM’ s2007 and 2008 cost of capital because
the approach “is more aligned with the way capital budgeting decision making takes place
in the business world.”**® The NEB also stated that the ATWACC approach enables better
comparisons of return on capital for companies of similar risk. The decision found that the
comparable return standard was met and agreed that U.S. utilities were comparable in risk
to TQM for the purpose of the fairness analysis.**®

The Trans Québec decision represents the first time that ATWACC has been adopted for
determining the allowed rate of return for regulated compani es and the beginning of the end
of the NEB’s RH-2-94 Formula.

C. Confirmation that the RH-2-94 Formulais No Longer Valid —
NEB Letter Decision: Review of the Multi-Pipeline Cost of
Capital Decision (RH-2-94)'%

After the review and variance was granted to TQM for the 2007 and 2008 test years, the
NEB considered it appropriate to initiate a more widespread review of the appropriateness
of the RH-2-94 Formulafor all NEB-regulated pipelines. After hearing from abroad range
of interested parties on the applicability of the RH-2-94 Formula, the NEB issued its Cost
of Capital Review decision. In the decision, the NEB concluded that there was substantial

M5 bid.

M6 bid. at 16.

17 SeeTransCanada PipeLinesLimited: Cost of Capital, NEB Decision RH-4-2001 (June 2002), wherein
the NEB highlighted humerous shortcomings associated with an ATWACC approach. The NEB noted,
and TCPL acknowledged that, at that time, the ATWACC methodology had not been adopted by any
regulatory body in North America (at 40).

18 Trans Québec, supra note 111 at 18.

19 pid. at 68.

120 gypra note 107.
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“doubt as to the ongoing correctness of the RH-2-94 Decision.”*?* In reaching its decision,
the Board stated that the length of time that the RH-2-94 Formula had been in effect (15
years) was significant in the context of financial regulation. The NEB also noted that there
had been “ considerabl e changesin the financial and economic circumstances’ over the past
15 years.*??

On 8 November 2009, CA PP (which represents companies that explorefor, develop, and
produce natural gas and crude oil) and the Industrial Gas Users Association (IGUA), atrade
association that represents industrial companieswho consume natural gasin their industrial
operations, filed aleave to appeal application at the Federal Court of Appeal in relation to
the NEB'’s Cost of Capital Review decision. CAPP and IGUA argued that the NEB'’s Cost
of Capital Review should be rendered void ab initio because the Board “failed to meet the
duty of procedural fairness and natural justice required of it in the circumstances.” ' CAPP
and IGUA'’ sleave to appeal was dismissed, however, by the Federal Court of Appeal on 18
March 2010. As a result, NEB-regulated pipelines are now free to propose new ROES to
settle the issue with shippers presumably using the higher TQM award as a reference point
relative to the RH-2-94 Formula

d. Alberta Utilities Commission Decision 2009-216:
2009 Generic Cost of Capital™*

On 12 November 2009, the AlbertaUtilities Commission (AUC) issued its Cost of Capital
decision for electric, gas, and pipeline utilities under itsjurisdiction. The decision followed
an extensive proceeding that lasted over 15 months and included 21 days of oral testimony.
Aswell, there were five AUC members (as opposed to the traditional three) that presided
over the proceeding — signifying the importance of the decision.

Close on the hedls of the NEB confirming its earlier determination in Trans Québec that
its own ROE Formula was broken, the AUC appeared to arrive at the same conclusion. It
rejected the continued use of the EUB’ s 2004-052 Formula (the EUB Formula), which had
been established five years earlier.’®® The EUB Formulahad been modeled closely after the
NEB’s RH-2-94 Formula. Appearing to agree with utilities who were unanimous in their
view that “the [EUB formulg] is broken,”*® the AUC concluded:

Because of the way the formula had been designed, it was not capable of adjusting for the unexpected
changesin therelationship that occurred in the capital markets, asaresult of thefinancial crisis. Theformula
produced results for 2009 that were not correlated with market movements. 1’

121 Ibid. at 2.

122 Ibid.

12 Court action No. 00172, Memorandum of Fact and Law of the Applicants (CAPP and IGUA) (8
November 2009) at 1-2.

124 2009 Generic Cost of Capital, AUC Decision 2009-216 (12 November 2009) [Cost of Capital]. All
AUC decisions, and the documents pertai ning to them, can be found online: AUC <http://www.auc.ab.
ca/Pages/Default.aspx>.

%5 Generic Cost of Capital, EUB Decision 2004-052 (2 July 2004), online: AUC <http://www.auc.ab.ca/
appli cations/decisions/Decisions/2004/2004-052.pdf>.

126 Cost of Capital, supra note 124 at para. 415.

27 |bid. at para. 417.
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The AUC appears to have disagreed with interveners arguments that the “financial
markets are healing.”'?® Indeed, the AUC rejected intervener suggestions that the EUB
Formula simply be suspended for one year until areturn to normal capital markets:

[T1he Commission is not prepared to simply re-impose the same formula or any formula without a careful
assessment of changesin the capital markets and areconsideration of thetypes of factorsthat should be built

into aformula.*?®

Accordingly, the AUC set ageneric ROE of 9 percent for both 2009 and 2010 and further
ordered aninterim 9 percent ROE for 2011, at which time anew proceeding will beinitiated
to revisit the level of the fair return for 2011. In arriving at its 9 percent ROE award, the
AUC affirmed the Fair Return Standard but, unlike the NEB and OEB, rejected the
comparability of U.S. returns.™* The AUC relied on some of the capital asset pricing model
and discontinued cash flow results to form the primary basis for its ROE determination. It
supplemented the increased ROE award, however, with increasesin equity thicknessfor all
the utilities on the grounds that “[t]he credit crisis warrants an increase in the equity ratios
for all utilities to reflect increased risk and the re-pricing of risk.”*** Thus, the AUC ROE
award cannot be viewed in isolation from the increased equity ratios also awarded.

Unlikethe NEB, the AUC choseto continuea“generic” approach to establishing the ROE
for all utilities under its jurisdiction. Exactly what will happen in 2011 is difficult to assess
at thistime, asthe AUC hasleft it open to pursue any option for establishing the ROE at that
point.**

e OEB Decision EB-2009-0084: Report of the Board on the
Cost of Capital for Ontario’ s Regulated Utilities™®

On 11 December 2009, the OEB released its much-anticipated cost of capital decision.
The OEB’s decision impacts the rate of return for Ontario utilities for the 2010 rate year
(commencing 1 January 2010).

Similar to the AUC, the OEB had in place aformulaic approach to setting the ROE that
was modelled after the RH-2-94 Formula (the OEB Formula). While the OEB determined
that it was appropriate to maintain the formulaic approach, it also rejected the NEB’ sRH-2-
94 Formula. The OEB held that fairness required aresetting of the OEB Formulain order to
address the relatively low current ROE level and to reduce the sensitivity to changes in
Government of Canada bond yields.®** Specifically, the OEB Formula, which would have
produced ROEs for 2010 of ~8.39 percent, was reset to the forecast long-term Government
of Canada bond yield plus a 5.50 percent equity risk premium. Assuming a forecast long-
term Government of Canada bond yield of 4.25 percent, the OEB’s reset formula will

28 |bid. at para. 418.

129 |bid. at para. 422.

130 |bid. at paras. 188-205.

B |bid. at para. 411.

32 |bid. at para. 424.

133 Report of the Board on the Cost of Capital for Ontario’s Regulated Utilities, OEB Decision EB-2009-
0084 (11 December 2009).

134 Ibid. at 32-33.
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produce an ROE for Ontario utilities of 9.75 percent (for rates effective 1 January 2010).%*
The OEB, like the NEB, but in contrast to the AUC, held that returns enjoyed by U.S.
utilities were relevant to its ROE determination given the similarity in risks.

In addition, the OEB made anumber of changesto the manner in which the costs of long-
term and short-term debt are to be determined for Ontario utilities. In particular, the OEB
stated that the method used to determine thelong-term cost of debt for electricity distributors
should evolve over time so as to mirror the process used for natural gas distributors.
Currently, electricity distributors use an OEB-deemed long-term cost of debt (irrespective
of adistributor’ s actual cost of debt). In contrast, natural gas distributors utilize aweighted
cost of embedded debt.**®

Finally, it is noteworthy that the OEB did not alter the capital structure of the Ontario
utilities. In the OEB’s view, the capital structures continue to be appropriate at this time
(wherein electricity distributorshave a40 percent debt and 60 percent equity structure, while
electricity transmitters, generators, and gas utilities have deemed capital structuresthat are
determined on a case-by-case basis).™*” The OEB went on to note that it will review the cost
of capital methodology every fiveyearsor earlier if the methods are viewed to be producing
results that do not meet the Fair Return Standard.™®

f. Québec Régie de I’ énergie Decision D-2009-156: Demande de modifier
les tarifs de Société en commandite Gaz Métro a compter du 1% octobre 2009

On 7 December 2009, the Québec Régie de |’ énergie (Régie) issued its decision relating
to Gaz Métro’ s cost of capital application.™® Inthe decision, the Régierejected Gaz Métro’s
request for an ATWACC of 7.75 percent. Instead, the Régie set a capital structure of 38.5
percent common equity, 7.5 percent preferred equity, and 54 percent debt. Aswell, the Régie
modified certain parameters of its formula and reset the ROE at 9.2 percent for fiscal year
2010.™° This represents a marked increase from the ~8.64 percent that the Régie's prior
formulawould have produced for 2010.

For 2011, the Régie maintained the status quo with respect to the imposition of an
automatic adjustment formula that links the ROE to a forecast of along-term Government
of Canada bond yield and adjusts the ROE for 75 percent of the change in the forecasted
yield.

135 |bid. at Appendix A.
136 Ibid. at 51-52.
137 Ibid. at 50.
38 |bid. at 64.
1 Demande de modifier lestarifs de Société en commandite Gaz Métro a compter du 1% octobre 2009,
o Québec Régie de |’ energie Decision D-2009-156 (7 December 2009).
Ibid. at 82.
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0. British Columbia Utilities Commission Decision to Order No. G-158-09:
In the matter of Terasen Gas Inc., Terasen Gas (Vancouver Island) Inc.,
Terasen Gas (Whistler) Inc. and Return on Equity and Capital Sructure

On 17 December 2009, the British Columbia Utilities Commission (BCUC) issued its
decision relating to the ROE and capital structure of Terasen Gas Inc. (TGI), Terasen Gas
(Vancouver Island) Inc. (TGV1), and Terasen Gas (Whistler) Inc. (TGW).**

Similar to the other provincial decisions on thisissue, the BCUC' s decision provided a
significant increaseto TG’ sROE in the amount of 9.5 percent, effective 1 July 2009. Under
the previous BCUC Formula (also similar to the RH-2-94 Formula), TGl would have
received ~8.47 percent. TGVI and TGW both received a ROE of 10 percent. The BCUC's
decision also impacted FortisBC Inc.’s (FortisBC) ROE — increasing it to 9.90 percent
(which, again, was asignificant increase from the ~8.87 percent that it would have received
under the prior BCUC Formula).

In terms of capital structure, the BCUC set TGI’ s common equity at 40 percent (instead
of 35.01 percent), effective 1 January 2010.*? The BCUC maintained the status quo with
TGVI, TGW, and FortisBC — maintaining the 40 percent common equity thickness.

The BCUC also determined that U.S. data may be relevant in its determination of afair
return, stating that *“ natural gas distribution companies operating in the US havethe potential
to act as auseful proxy in determining TGI’ s capital structure, ROE, and credit metrics.”**
Further, the BCUC was of the view that the automati ¢ adjustment mechanism that was used
to determine the ROE on an annual basis should no longer apply, directing TGI to complete
astudy of alternative formulae and report to the BCUC by 31 December 2010.**

h. Concluding Comments

Federal and provincial ROE decisions issued in 2009 marked a significant milestonein
the evolution of cost of capital mattersin Canada. It is now virtually unanimous that ROE
formulae modelled after the NEB’s RH-2-94 Formula are no longer appropriate in today’s
financial environment. That is not to say, however, that similar approaches may not be
revisited in the future should capital markets return to “normal” conditions.

6. REGULATION OF GROUP 2 PIPELINE COMPANIES
The NEB regul ates pipeline companies as Group 1 or Group 2 companies. Generally, the

tolls and tariffs respecting Group 2 pipeline companies are regulated on a complaints basis
and reviewed by the Board upon complaint by an interested party.*

¥ Inthe matter of Terasen Gas Inc., Terasen Gas (Vancouver Island) Inc., Terasen Gas (Whistler) Inc.

and Return on Equity and Capital Structure, BCUC Decision to Order No. G-158-09 (16 December
2009), online: BCUC <http://www.bcuc.com/Default.aspx>.

42 |bid. at 37.

45 bid. at 16.

1% 1bid. at 72-73.

14 See NEB, Filing Manual (Calgary: NEB Publications Office, 2004) at 5P-10, 5P-11, online: NEB
<http://www.neb-one.gc.ca/clf-nsi/rpbl ctn/ctsndrgl tn/fIngmnl/fingmnl-eng.pdf>.
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On 23 December 2009, Many Idlands Pipe Lines (Canada) Limited (MIPL) — a Group
2 pipeline company — filed with the Board, pursuant to s. 60(1)(a) of the NEB Act,**®
revisionstoitstariff, including toll schedules, to be effective 1 January 2010.**" Initsfiling,
MIPL noted that shipper comments regarding the proposed changes had been “ satisfactorily
resolved.”'* By letter dated 31 December 2009, absent any filings by shippers, the Board
wrote to MIPL indicating that it had not provided justification for the significant increases
to tolls. Therefore, until the Board had information upon which to determine that the
proposed tolls complied with the just and reasonabl eness requirements of the NEB Act, and
were not unduly discriminatory, the tolls would be interim.

While MIPL was of the view that the 23 December filing contained information required
by the Board' sfiling requirementsand was consistent in content with prior MIPL filingswith
theBoard, MIPL complied withtheBoard’ sregquest and provided additional pipeline specific
information supporting justification for the increased tolls, including the tolling
methodology. Following its review of the information, the Board determined that the tolls
asfiled were just and reasonable and therefore approved the tolls as final >

7. NEB DEcIsioN RH-2-2008: LAND MATTERS
CONSULTATION INITIATIVE STREAM 3: FINANCIAL |SSUES
RELATED TO PIPELINE ABANDONMENT™!

Announced in the fall of 2007, the NEB’s Land Matters Consultation Initiative (LMCI)
wasinitiated by the Board in support of its continued improvement rel ated to land matters, ™2
As noted in a speech by Board Member Habib in April 2009, the “LMCI is the largest
outreach and consultation effort the Board has ever undertaken with landowners and others
potentially impacted by pipelines.”*>®* From the outset, the Board addressed the LMCI and
key land issues in four separate streams. Stream 1 — Company Interactions with
Landowners; Stream 2 — Improving the Accessibility of NEB Processes; Stream 3 —
Financial Issues Surrounding Pipeline Abandonment; and Stream 4 — Physical Issues
Surrounding Pipeline Abandonment.

146

Supra note 4.

7 Many Islands Pipe Lines (Canada) Limited — Section 60 NEB Act Application, NEB Application TO-
03-2010 (23 December 2009).

M8 bid. at 1.

149 Letter from Anne-MarieErickson, Acting Secretary, NEB to Marilyn P. Wappel, Counsel, MIPL, “MIPL
Section 60 Application of the National Energy Board Act for Final Tolls and Transportation Tariff to
be Effective 1 January 2010 (31 December 2009).

30 | etter fromAnne-MarieErickson, Acting Secretary, NEB to Marilyn P. Wappel, Counsel, MIPL, “Many

Islands Pipelines(Canada) Limited (Many Islands) Final Tollsfor 2010 — Order TO-03-2010" (13May

2010).

Land MattersConsultation I nitiative Sream3: Financial | ssuesrelated to Pipeline Abandonment, NEB

Decision RH-2-2008 (May 2009) [RH-2-2008].

%2 See NEB, “Strategic Plan 2009-2012" online: NEB <http://www.neb-one.gc.ca/clf-nsi/rthnb/
whwrndrgvrnnc/strtgepln20092012-eng.html>. As a result of the LMCI, the goals in the Plan were
revised to includethe expectation that “ rightsand interests of those affected by NEB-regulated facilities
and activities are respected.”

183 Georgette Habib, “ Land Matters Consultation Initiative” (Presented at the Saskatchewan Oil and Gas

Forum, 23-24 April 2009), online: NEB <http://www.neb-one.gc.calclf-nsi/rpblctn/spchsndprsnttn/

2009/ssktchwnl gsfrm/ssktchwnlgsfrm-eng.html>.
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a Streams 1, 2, and 4

In May 2009, the NEB approved the final report of the LMCI outlining action plans for
Streams 1, 2, and 4 to address concerns raised during the consultation process.** Recent
updates on all processes were issued by the Board in February 2010 indicating the current
status of action items for each Stream, as follows:

i Sream 1 — Company Interactions with Landowners

TheBoardiscurrently conducting voluntary and non-regulatory assessments of company
public involvement programs, developing additional guidance on crossings, developing a
standard landowner information package, and has improved its communications of
agricultural issues.™®

ii. Stream 2 — Improving the Accessibility of NEB Processes

TheBoard continuesto devel opitsappropriate di spute resol ution programsand participant
funding. It is aso in the process of developing support for non-industry interveners and is
seeking toimprove accessibility and sharing of information. It continuesto seek clarification
of its inspection programs and establishment of a working group with representatives of
groups impacted by pipeline development.**®

iii.  Stream4 —Physical Issues Surrounding Pipeline Abandonment

TheBoard hasdevel oped principlesfor end-state |and post-abandonment and clarified its
jurisdiction post-abandonment. It is developing compliance verification processes and has
formed a Pipeline Abandonment Physical |ssues Committee.™

b. Stream 3 — Pipeline Abandonment — Financial Issues

The Board held a public hearing in January 2009 to consider Stream 3 issues. The key
issue was determining the optimal way to ensure that funds would be available when
abandonment costs are incurred, and whether the Board should require pipeline companies
to set aside fundsto cover future abandonment costs (and if so, how to establish preliminary
estimates, timing for collection of funds, and how to govern the funds); how to manage the
risks, and the Board's mandate to require collection of abandonment costs as part of the
revenue requirement.

¥ NEB, Land Matters Consultation Initiative: Streams 1, 2 and 4 — Final Report (Cagary: NEB
Publications Office, 2009).

1% NEB, “Stream 1 Actions Progress Report — Company Interactions with Landowners,” online: NEB
<http://www.neb-one.gc.ca/clf-nsi/rthnb/pbl cprtcptn/Indmttrs/strml/strmlctnprgrss2010_02-eng.html>.

% NEB, “Stream 2 Actions Progress Report — Improving the Accessibility of NEB Processes,” online:
NEB <http://www.neb-one.gc.cal/clf-nsi/rthnb/pbl cprtcptn/Indmttrs/strm2/strm2ctnprgrss2010_02-eng.
html>.

17 NEB, “Stream 4 Actions Progress Report — Pipeline Abandonment — Physical Issues,” online: NEB
<http://www.neb-one.gc.calclf-nsi/rthnb/pbl cpricptn/ ndmttrs/strmd/strm4ctnprgrss2010_02-eng.html>.



442 ALBERTA LAW REVIEW (2010) 48:2

Pursuant to s. 15(1) of the NEB Act, the Board appointed athree member panel to conduct
the RH-2-2008 proceedings and to make recommendationsto the NEB on theissues. InMay
2009, the Board adopted the recommendations of the three member panel and pursuant to
RH-2-2008,"*® all pipeline companies regul ated by the NEB are required to submit estimates
of funds required for abandonment, as well as proposals for how the companies will collect
and set aside those funds. Thegoal isto have companies setting aside funds no later than the
end of May 2014.%%°

In addition to the substantive determination regarding abandonment costs, the Board
confirmed its authority to require companies to set aside funds for abandonment, relyingin
part on its authority under the NEB Act to determine just and reasonable tolls. In its view,
“the authority set out in Part IV of the NEB Act is sufficiently broad to allow the Board to
embark on the inquiry, and issue a decision on whether the Board should require the
collection of abandonment costs as a component of a company’ s revenue requirement.” X
The two key fundamental principals arising from RH-2-2008 were that abandonment costs
were “legitimate costs of providing service,” and were “recoverable upon Board approval
from users of the system,” and that the costs of not only construction and operation, but also
abandonment, would be the responsibility of pipeline companies.’®

Base case assumptions were identified in RH-2-2008 for the purposes of developing and
filing preliminary estimates of future abandonment costs related to factors such asinflation
rate, method of abandonment, estimated salvage value, abandonment cost information,
economic life, and return on funds collected.’® These were later revised. Companies are
permitted to develop their own base case assumptions to develop abandonment cost
estimates.

In March 2010 correspondence, the Board al so addressed the frequency and scopefor the
review of the assumptions, stating that it intended to revisit the base case assumptions “at
least every five years.”*® The Board also provided guidance for the filing of abandonment
cost information and expects that companies will make use of the filing guidance provided
or justify why they are unable to do so0.*** The Board invited parties to contact the Board to
provide additional suggestions on filing guidance.

8. NEB HEARING ORDER GH-1-2004:1% REGARDING APPLICATIONSTO THE
NATIONAL ENERGY BOARD FOR THE MACKENZIE GAS PROJECT

In 2004, the proponents of the Mackenzie Gas Project filed regulatory applications for
approval to construct and operatethe Mackenzie Gas Project. Theseven member joint review

8 Qupranote 151.

19 Ibid. at 4.

%0 bid. at 31.

L Jbid. at 36-37.
2 bid., c. 4.

163 Letter from Anne-Marie Erickson, Acting Secretary, NEB to various parties, “ RH-2-2008 Reasons for
Decision: LMCI Stream 3, Pipeline Abandonment — Financia Issues Technical Conference —
Revisions to Preliminary Base Case Assumptions’ (4 March 2010) at 18.

164 Ibid. at Appendix A.

65 Regarding Applications to the National Energy Board for the Mackenzie Gas Project, NEB Hearing
Order GH-1-2004 (24 November 2004).
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panel (JRP) appointed in 2004 by the Canadian federal government reviewed the
environmental, socio-economic, and cultural effects of the pipeline. JRP proceedings
commenced February 2006 and were concluded approximately 22 monthslater in November
2007. The NEB held the evidentiary portion of the proceeding in 2006. Final argument
before the NEB was heard in April 2010.*%

While the JRP has been criticized for both the time and cost of completing its review,*’
asignificant milestone was reached on 30 December 2009 with theissuance of the 679-page
JRP Report.**® The JRP Report concluded that the project “woul d provide the foundation for
a sustainable northern future” and “would likely make a positive contribution towards a
sustainable northern future.”*® These conclusions were, however, premised on the full
implementation of the 176 recommendations contained in the JRP Report relating to abroad
range of mattersincluding the adoption of initiatives by all levels of government; protection
of polar bears, permafrost, workers, and First Nations; and no future expansionsuntil certain
land use plans of First Nations are complete.

In response to the Board’'s request for comments on the JRP's recommendations,
proponents generally submitted that the NEB should reject recommendations that relate to
future applications and those requiring agreement of third parties and expressed their
opposition to a number of the proposed recommendations, particularly those based on the
JRP' s cumul ative impact assessment.*”

On 9 March 2010, the NEB issued two letters. One letter was issued to all partiesto the
Mackenzie Gas Project proceeding providing the NEB'’ s proposed conditionsfor the project
and invited parties to comment on these conditions during final argument.™

The other letter was issued to the JRP as part of the NEB'’s “consult to modify” process
regarding the JRP recommendations, aprocess unique to the Mackenzie Gas Project hearing

66 The NEB conducted a process for receiving comments on recommendations from the proponent and
parties during the period 28 January to 31 March 2010. On 21 January 2010, the Board denied amotion
by the Dehcho First Nation requesting an adjournment to final argument until the federal government
and government of the Northwest Territories provided to partiestheir position on the JRP Report: |etter
from Anne-MarieErickson, Acting Secretary, NEB tointerested parties, “ Mackenzie Gas Project (MGP)
— Hearing Order GH-1-2004: Dehcho First Nations — Notice of Motion, NEB Ruling No. 25" (21
January 2010).

%7 Joint Review Panel for the Mackenzie Gas Project, Foundation for a Sustainable Northern Future:
Report of the Joint Review Panel for the Mackenzie Gas Project (Ottawa: Minister of Environment,
2009) [JRP Report].

%8 The budget in 2004 for the JRP Report was expected to be $6.8 million. However, in March 2009,
estimates were closer to $18 million. An article in the Calgary Herald noted that the JRP Report “was
three years late and $10 million over budget”: Dina O’ Meara, “Panel approves Mackenzie pipeline
project” Calgary Herald (31 December 2009), online: Calgary Herald <http://www.calgaryherald.com/
technol ogy/Panel +approves+M ackenzie+pi peline+proj ect/2392875/story.htmil>.

% JRP Report, supra note 167 at 13. Also on 30 December 2009, Panel Member Rowland Harrison, who
was appointed pursuant to s. 15(1) of the NEB Act, issued his report agreeing with the JRP Report
conclusions and recommending that the NEB consider the JRP Report recommendations to the extent
that the recommendations are within the jurisdiction of the NEB: letter from Rowland J. Harrison to
Anne-Marie Erickson, Acting Secretary, NEB, “Mackenzie Gas Project — Hearing Order GH-1-2004
— NEB Authorization Order MO-13-2004" (30 December 2009).

0 Seeeg. Letter from Rick D. Pawluk, Manager, Regulatory Affairs, Imperial Oil Resources Ventures
Limited to Anne-Marie Erickson, Acting Secretary, NEB, “Mackenzie Gas Project — Hearing Order
GH-1-2004: Proponents’ Commentson JRP RecommendationsWithintheNEB’ sMandate” (28 January
2010).

7 Letter from Anne-Marie Erickson, Acting Secretary, NEB to various parties, “Mackenzie Gas Project
— Hearing Order GH-1-2004: Proposed Conditions’ (9 March 2010).
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process.”? The stated purpose of the letter was to “consult with the JRP on possible
modificationsto the specific recommendationsin the Report that were directed to the NEB”
and further identified how the NEB was proposing to address some of the JRP
recommendations.'™ In essence, the NEB comments that some recommendations were not
withinitsjurisdiction and that “the NEB is considering not including such recommendations
as conditions.”*™ Further, the NEB advised that it was considering requiring that the
proponents consult with the appropriate parties and file those results with the NEB, rather
than having other parties approve filings made by the proponents to the NEB.*” The Board
also suggested that it would not include conditions in its decision that related to future
applications.'”®

The JRP responded to this letter on 29 March stating that “ subject to the following two
paragraphs, the NEB Proposed Conditions have not rejected any of the Panel’s
recommendations that are directed to the NEB.”'” The referenced “following two
paragraphs’ state:

[T1he NEB has noted in several instances that the relevant JRP recommendation is “[o] utside the scope of
the Mackenzie Gas Project (MGP) applications as it involves future application(s).” The JRP does not
understand this notation to be aregjection by the NEB of the relevant recommendation. The relevant JRP
recommendations stand and the Panel expects that they would, accordingly, be considered by the NEB in
the specific context of any future applications.

In several other instances, the NEB has noted ... that certain JRP recommendations are “within the
jurisdiction of other regulatory authorities...” In these instances, the substance of the Panel’s
recommendations stands and the specific recommendations should be read as being directed to the relevant
regulatory authori ty.178

Theclosing paragraph of the JRP | etter affirmeditsoverall conclusionsregarding potential
impacts, noting that such conclusionswere“ subject to the full implementation of the Panel’ s
recommendations.”*"

TheNEB advisesthat it antici patesrel easing itsreasonsfor decisionin September 2010,*®
which will addressissues that were not considered by the JRP, such as engineering, safety,
and economic matters and will, in remedial measures within the mandate of the NEB, also

72 Letter from Anne-Marie Erickson, Acting Secretary, NEB to Robert Hornal, Chair, Joint Review Panel
for the Mackenzie Gas Project, “ Mackenzie Gas Project (M GP) — Hearing Order GH-1-2004: Consult
to Modify Process for the Recommendations Identified in the Joint Review Panel (JRP) Report on the

s Environmental Impact Review of the Mackenzie Gas Project” (9 March 2010).

Ibid. at 1.

74 bid. at 3.
5 Ibid.
6 Ibid. at 4.

7 Letter from Robert Hornal, Chair, Joint Review Panel for the Mackenzie Gas Project to Anne-Marie
Erickson, Secretary, NEB, “Mackenzie Gas Project (MGP) — Hearing Order GH-1-2004: Consult to
Modify Process for the Recommendations Identified in the Joint Review Panel (JRP) Report on the

. Environmental Impact Review of the Mackenzie Gas Project” (29 March 2010) at 2.

Ibid.

7 |bid. [emphasisin original].

180 NEB, News Release, 10/09, “National Energy Board to Hear Fina Argument on Mackenzie Gas
Project” (8 April 2010), online: NEB <http://www.neb-one.gc.ca/clf-nsi/rthnb/nwsrls/2010/nwsrl s09-
eng.html>.
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consider the recommendations of the JRP. If approved by the NEB and other examinations
are completed,™" the project sponsors will need to determine whether to proceed with the
proposed 1,200 km pipeline. If constructed, the pipelinewould bethefirst to bring Canadian
Arctic gas reserves to market, and would be the largest pipeline construction in Canadian
history.#?

9. ENBRIDGE INC. — NORTHERN GATEWAY PROJECT

On 1 November 2005, Gateway Pipeline Inc. (Gateway) filed with the NEB and the
Canadian Environmental Assessment Agency (CEA Agency) a preliminary information
package (PIP) in respect of the proposed Northern Gateway Pipeline, which would be adual
pipeline system — an export oil pipeline and an import condensate pipeline — each
approximately 1,170 km in length between Bruderheim, Alberta, and Kitimat, British
Columbia. Crude would be carried west to Kitimat and condensate would be carried east to
Bruderheim. The proposed project would aso include the construction and operation of
integrated marineinfrastructure to accommodatel oading and unloading of oil and condensate
tankers and marine transportation of oil and condensate.

On4 December 2009, aJRP agreement, signed by thefederal Minister of the Environment
and the Chair of the NEB, wasissued in respect of the environmental and regulatory review.
The agreement includes the terms of reference for the project as well as the process for
appointing the Panel members and the role of the Panel in Crown consultation.*®® As noted
in the Board's Backgrounder regarding the JRP agreement, “[t]he Agreement defines the
boundaries for the assessment of potential environmental effects associated with marine
transportation for this project.”*® The NEB notes in this publication that during the public
comment period for the agreement, many comments were submitted on the issue of marine
traffic. Inthisregard, the Board statesthat “[i]t is the Government of Canada’ s position that
there is presently no moratorium on tanker traffic in the coast waters of B.C. Tanker traffic
currently existsin the Ports of Vancouver, Kitimat and Prince Rupert.”*®

On 20 January 2010, Jim Prentice (Canada' s Minister of the Environment) and Gaétan
Caron (Chair and Chief Executive Officer of the NEB) announced that a three member JRP
had been established for the environmental and regulatory review of the project in order to
determinewhether the projectislikely to cause significant adverse environmental effectsand
if it isin the public interest.®® In March 2010, more than $400,000 was awarded as
participant funding in respect of the CEAA process. The project, which proposes more than

81 For example, the project will beexamined by agenciesthat oversee Aboriginal land claimsand territorial
waters.

%2 Nathan VanderKlippe, “ Swordsaready drawn over Mackenziereport,” The Globeand Mail (1 January
2010) B1.

8 NEB & CEA Agency, Agreement Between the National Energy Board and the Minister of the
Environment Concerning the Joint Review of the Northern Gateway Pipeline Project (4 December
2009), online: CEA Agency <http://www.ceaa-acee.gc.ca/050/documents/40851/40851E. pdf>.

84 NEB, “Northern Gateway Pipeline Project Joint Review Panel Agreement and Terms of Reference”
Backgrounder (4 December 2009) at 2, online: NEB <http://www.neb-one.gc.ca/clf-nsi/rthnb/nwsrls/
2009/nrthrngtwjrp grmntbckgrndr-eng.pdf>.

# bid. at 1.

8 NEB, News Release, “ Joint Review Panel Established for the Northern Gateway Pipeline Project” (20
January 2010), online: NEB <http://www.neb-one.gc.calclf-nsi/rthnb/nwsrls/2010/nrthrngtwjrp
stblshmnt-eng.pdf>.
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1,000 stream and river crossings and proposesto cross more than 50 First Nationsterritories
(half of which have voiced opposition to the project), has been mired in controversy even
prior to the filing of a formal application with the NEB on 27 May 2010, officially
commencing the regulatory review.

10. NEB DEecisioN MH-3-2008: ENBRIDGE PIPELINESINC.: DETAILED
ROUTE HEARING — ALBERTA CLIPPER EXPANSION PROJECT

The general practice of the NEB pursuant to the NEB Act isto determine, pursuant to the
Board's detailed route procedure in accordance with ss. 33-39 of the NEB Act, a detailed
location for a pipeline following the issuance of a Certificate of Public Convenience and
Necessity (CPCN). Detailed route hearings consider the best possible detailed route for a
project and the most appropriate methods and timing of construction having regard to both
objections and evidence filed in the proceeding. During the detailed route hearing, issues
already addressed during the certificate proceedings are not considered.

Following the filing of an applicant’s PPBOR, the Board considers the location of the
pipeline as well as the type and amount of land rights required. Landowners have an
opportunity to intervene to present their own evidence of the appropriate detailed route for
a pipeline and the most appropriate methods and timing of construction.

On 8 May 2008, the CPCN for the Enbridge’s Alberta Clipper Expansion Project was
approved by the Governor in Council. With respect to detailed routing, 28 letters of
opposition werereceived. Of these, 16 werewithdrawn and the Board found that five did not
meet the statutory requirements set out in ss. 34(3) and (4) of the NEB Act. Seven were set
down for hearing.’®

The main concern raised by the landowners was the potential for land use conflicts given
the close proximity of the proposed route to the City of Reginaand itsimpacts on the ability
to develop the land.*® Although three alternate routes were proposed by the landowners for
consideration, the Board approved the detailed route proposed by Enbridge. The Board
recognized that the proximity of a pipeline to urban areas “is arelevant consideration” for
determining the best possible route but was satisfied that the distance was sufficient in the
circumstances to avoid land use conflicts.**® Further, the Board found the landowners
development plans to be speculative and, moreover, found that the pipeline could be
accommodated if development proceeded. Noting the commitments of Enbridge to mitigate
potential impacts and explore the possibility of reducing the right-of-way width, the Board
approved the detailed route of the pipeline proposed by Enbridge.

87 EnbridgePipelinesinc.: Detailed Route Hearing —Alberta Clipper Expansion Project, NEB Decision
MH-3-2008 (May 2009).

168 Ibid. at 4.

169 Ibid. at 15.

190 Ibid. at 19.
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11. NEB DEecisioN MH-1-2009: KINDER MORGAN CANADA COMPANY:
VWINDSOR-SARNIA PIPELINE SECTION 21 REVIEW AND SECTION 71
APPLICATIONS— REQUEST FOR SERVICE!®

The Windsor-Sarnia Pipeline (WSP), owned by Dome NGL Pipeline Ltd. (Dome), isan
approximately 130 km 12-inch pipeline originally designed to be capable of transporting
ethylene, ethane, propane, butane, and mixed NGL. Its inlet is connected to the Cochin
Pipeline and is not configured to receive deliveries from any other pipeline or facility. By
Board Order MO-04-2009, the Board authorized the deactivation of the line.*?

By application dated 31 March 2009, Kinder M organ Canada Company (Kinder Morgan)
applied for relief pursuant to ss. 21(1), 71(1) and (3), and 59 of the NEB Act in respect of the
WSP, in particul ar requesting that the NEB review Order M O-04-2009 and, further, that the
Board compel Dometo provide service and adequate facilitiesfor transport of NGL, aswell
as atariff for service.

While the Board issued a letter dated 30 June 2009 dismissing comments by Kinder
Morgan and NOVA Chemicals Corporation (NOVA) that suggested that Dome failed to
notify the parties of the deactivation application that led to Order MO-04-2009, the Board
found that “the deactivation application did not adequately disclose the unresol ved concerns
of potential shippers with respect to service on the [WSP].”**® The Board found that this
raised a doubt asto the correctness of the Board' s decision to issue Order M O-04-2009, and
the Board proceeded to a review on its merits. The Board scheduled a public hearing
commencing 19 January 2010. The hearing took place over afive-day period, with argument
closing on 26 January 2010.

Initsconclusion, the Board “ directed Dometo provide service under subsection 71(1), to
effect the reconnection of facilities under subsection 71(3) and to file atariff under Part 1V
and section 59 of the Act.”** Further, the Board rescinded Order MO-04-2009, which
initially authorized the deactivation of the WSP. Whilethe Board granted thereview and the
relief requested in the application, the Board found that Kinder Morgan was not a shipper
offering NGL for transmission. Rather, the Board based itsdecision to rescind Order M O-04-
2009 and to require Dome to provide service on the evidence of NOVA and, in particular,
NOVA'’s “serious request for service on the WSP.”

Dome was of the view that if the WSP was returned to service, capacity would be
“availableto all shippers on acommon carrier basis” and would not be restricted to Cochin
Pipeline shippers.**® While the Board considered existing commercial arrangements with
shippers on the WSP, the Board was of the view that commercial arrangements do not

¥ Kinder Morgan Canada Company: Windsor-Sarnia Pipeline Section 21 Review and Section 71
Applications — Request for Service, NEB Decision MH-1-2009 [Kinder Morgan)].

1% Letter and Order MO-04-2009 from Claudine Dutil-Berry, Secretary, NEB to Suzanne Boucher-Chen,
Director, Regulatory Affairs NGL, BP, “Dome NGL Pipeline Ltd. (Dome NGL) — 2008 Application
Pursuant to Section 44(1) of the Onshore Pipeline Regulations, 1999 for Leave to Deactivate the
Windsor-Dow Pipeling” (10 February 2009) [Order MO-04-2009].

1% Kinder Morgan, supra note 191 at 36.

19 bid. at 27.

1% bid. at 24

% |bid. at 9.
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constrain the Board’ s deliberations.”” Despite the configuration of facilities, which allowed
that only the Cochin Pipeline could deliver product to the WSP, the Board found that WSP
was acommon carrier and that its obligation asacommon carrier pursuant to s. 71(1) of the
NEB Act applied to all oil products that the WSP CPCN authorized it to transmit.’® The
statutory common carrier obligations were not impacted by contractual terms.

Kinder Morgan confirms, in several respects, the Board’ shistorical view of the common
carrier obligations pursuant to s. 71(1) of the NEB Act, including, generally, that s. 71(1)
reflectsthe common law duties of acommon carrier pipeline. Recognizing that the Board has
previously held that the common carrier obligations are subject to atest of reasonableness,
Dome’ s position in the hearing was that it would, if directed by the Board, provide service
on the WSP provided that capacity would be availableto all shippers; therewasareasonable
assurance of cost recovery; and that appropriate facilities were constructed.’®® The Board
acknowledged thereasonablenessrequirement initsdecision, and in thisregard, itsdirection
for Dome to offer service was contingent on Dome having “a reasonable opportunity to
recover its costs’ from shippers.?® This reasonable opportunity appears to have been met
through commitments by NOV A to enter afacilities support agreement or to cover costs of
service in the event it was the only shipper.®*

In its discussion of the requirements under s. 71(3), the Board recognized the express
wording of s. 71(3) of the NEB Act, which allowed the Board to make an order requiring
Dometo provide adequate and suitablefacilitiesif “no undue burden” 22 would be placed on
Dome.?®® Although the potential need to construct ameter station and other facilitieswas|eft
to the negotiation of the parties, the Board required Dome to reconnect certain facilities (the
spool piece and pump) in relation to the WSP, finding that the provision of these facilities
would not place an undue burden on Dome. However, this conclusion was specifically
premised on NOVA having committed to a facilities support agreement. In this regard, the
Board recognized NOV A’ s willingness to commit to a facilities support agreement and to
cover the entire cost of service in the event that no other shippers utilized the reactivated
pipeline.

In the course of the hearing, the Board was also required to consider whether there were
transportation alternatives to the WSP. It heard evidence from the parties regarding the
feasibility of alternatives. The main aternative put forth was the potential for service on the
Eastern Delivery System (EDS), which was a pipeline system owned by Dome running
generally parallel tothe WSP. The Board considered whether theEDS provided a“ physically
feasible and comparable service that can reasonably satisfy the transportation needs of the
parties requesting the service, in atimely manner.”?** The evidence of NOVA, which was
accepted by the Board, was that service on the WSP and EDS was “not comparable,”
particularly given the cost of using terminalling and storage servicesin relation to the EDS

97 1hid. at 26.
198 Ibid. at 22.
199 Ibid. at 9.

20 pid. at 26.
2L pid. at 24.

22 NEB Act, supra note 4.
23 Kinder Morgan, supra note 191 at 25.
4 Ibid. at 23.
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and having regard to the uncertainty of storage service availability in relation to the EDS.*®
Differencesin tolls were not considered by the Board to be relevant in the circumstances.

12. NEB HEARING ORDER RH-2-2010: APPLICATION FOR TOLL AND
TARIFF RELIEF ON ENBRIDGE PIPELINESINC.
ALBERTA CLIPPER EXPANSION PROJECT?®

On 22 February 2010, Suncor and Imperial Oil filed an application with the NEB
requesting, inter alia, a determination from the NEB disallowing al costs incurred for the
construction of the Alberta Clipper facilities from Enbridge Mainline System (Enbridge
Mainline) tolls. In the alternative, the applicants requested that the NEB issue an order
limiting toll impacts on the Enbridge Mainlineto thetoll level relied upon in evidence at the
OH-4-2007 proceeding. While the NEB has not yet made a final ruling regarding the
application, by letter dated 31 March 2010, the NEB required Enbridgeto refileinterimtolls
for the Enbridge Mainline “that would use the same unit toll increases as estimated during
the OH-4-2007 proceeding ... for the Clipper Project.”? The revised interim tolls were
approved by the NEB on 1 April 2010.2°® Suncor and Imperial aso requested, on both an
interim and afinal basis, to berelieved of certainlinefill obligationsinthe EnbridgeMainline
tariff. The Board denied the request to suspend the tariff on an interim basis without
prejudice to resolution of the issue at a hearing to commence 9 November 2010 to address,
on aconsolidated basis, the application and the portions of the Enbridge 2010 application for
final Enbridge Mainline tolls and tariffs that were contested by interested parties.

13. NOVA GAS TRANSMISSION LTD. — APPLICATION FOR APPROVAL
OF A RATE DESIGN METHODOLOGY AND TERMS AND CONDITIONS
OF SERVICE AND THE INTEGRATION OF THE ATCO PIPELINES SYSTEM
WITH NGTL’'SALBERTA SYSTEM

In Alberta, gastransmission serviceis primarily provided by two utilities, namely ATCO
Pipelines (AP) and NGTL. Historically, the competition between these companies has often
resulted in contentiousregul atory proceedingsand resulting costsfor both the companiesand
their customers. Encouraged by both their regulator and customers to seek collaborative
approaches to streamlining the provision of natural gas transmission service in Alberta, an
application was filed by AP with the AUC on 26 June 2009 reguesting approval for
integrating the AP system with that of NGTL. The proposed transaction, which is reflected
in an agreement between the parties dated 7 April 2009, was described in a TransCanada
Pipeline 8 September 2008 news release as follows:

If approved by the regulator, the arrangement will see the two companies combine physical assets under a
singlerates and services structure with asingle commercial interface with customers but with each company

25 |bid.

26 gquncor Energy Marketing Inc. and Imperial Oil Application, and Enbridge Application dated 31 March
2010 for Final Tolls effective 1 May 2010, NEB Hearing Order RH-2-2010 (13 May 2010).

27 | etter from Anne-Marie Erickson, Secretary, NEB to Ralph Fisher, Director, Planning and Analysis,
Enbridge, “Enbridge Pipelines Inc. (Enbridge) NEB Tariff No. 303, 2010 Canadian Mainline Interim
Tolls Application (Application)” (31 March 2010) at 4.

28 While a petition was filed with the U.S. Federal Energy Regulatory Commission on 13 January 2010
requesting declaratory toll relief, that petition was denied on 31 March 2010.
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separately managing assets within distinct operating territoriesin the province. It isexpected that the model

will end duplicativetolling and operational activitiesandwill resultin moreefficient regulatory proc&sseﬁ209

The integration proposal would intend to benefit transmission customers by providing
streamlined gastransmission servicesacross Alberta, whereby partieswouldinterface solely
with NGTL, enter a single contract for service, and be subject to one set of terms and
conditionswhile being subject to fewer (streamlined) regulatory processesand proceedings.

The AUC application for integration requested approval pursuant to s. 22 of the Gas
Utilities Act?® and a declaration that the integration was in the public interest and
convenience; s. 36 of the GUA for determination of AP’s 2010-2012 revenue requirement;
ss. 22 and 36 of the GUA to transition AP’ scontractsto NGTL Alberta System contracts; and
S. 26 of the GUA for the sale of AP assetsto NGTL to effect the “swap” of assets between
the two transmission companies. The AUC considered the application through a written
process and rendered its decision approving integration on 27 May 2010.2

NGTL filed acorresponding application with the NEB on 27 November 2009 requesting
the approval of a rate design methodology, terms and conditions of service, tariff
amendments, and atoll transition mechanism for customers (as per theterms of a settlement)
and for the integration of the AP system with the system of NGTL (which would includein
NGTL’ sannual revenue requirement the AP revenue requirement as approved by the AUC),
describing as well the transitioning of AP's existing service contracts to NGTL Alberta
system service agreements and the need for aswap of assets. Most parties expressed support
for the toll methodology and the integration. In its 12 August 2010 decision, the NEB
approved the rate design methodology settlement. In order to assess the continued
appropriateness of the rate design methodology, the Board also directed NGTL to file rate
design studies with the Board by 1 July 2012 (using forecast flow scenarios for 2010) and
again by 1 July 2015 (using actual 2014 flows). The Board also approved the integration
agreement between NGTL and AP “insofar asits commercial implications are incorporated
in NGTL’ srate design methodology and services.”*? Finally, inrelationto NGTL’ srequest
for approval in principle of the asset swap, the Board indicated that it was premature to make
any findings in this issue. In the Board's view the asset swap would require a separate
application pursuant to s. 74 of the NEB Act.

2 TransCanada, News Release, “ TransCanada(NGTL) and Canadian Utilities Limited (ATCO Pipelines)
Reach Proposed Agreement to Provide Seamless Alberta Natural Gas Transmission Service” (8
September 2008), online: TransCanada <http://www.transcanada.com/3073.html>.

20 RSA. 2000, c. G-5 [GUA].

21 ATCO Pipelines: 2010-2012 Revenue Requirement Settlement and Alberta System Integration, AUC
Decision 2010-228 (27 May 2010).

22 Nova Gas Transmission Ltd. (NGTL): Rate Design Methodology and Integration Application, NEB
Decision RHW-1-2010 (12 August 2010) at 12.
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B. FEDERAL COURT
1. STANDING BUFFALO DAKOTA FIRST NATION V. ENBRIDGE PIPELINES™®

The Keystone XL Project, Southern Lights Project, and the Alberta Clipper Expansion
Project were each considered by the NEB pursuant to separate proceedings and oral hearings
and subsequently approved by separate decisions of the NEB. The Standing Buffalo Dakota
First Nation was an intervener in all three proceedings. The SFN and MFN participated in
the Alberta Clipper proceedings.

These three First Nations filed four separate appeal s with the Federal Court of Appeal in
respect of the NEB decisions and approvals issued for these pipelines, requesting that the
approvals be set aside. The First Nations argued that the NEB was required, and failed, to
consider whether the Crown had aduty to consult the First Nationsin respect of the proposed
projects before making adecision on the meritsin respect of the pipeline projects. The Court
dismissed each of the appeals on 23 October 2009, with costs to the respective Enbridge
entities and TransCanada.

In dismissing the appeals, the Court noted that the issue raised by the First Nations on
appeal was squarely before the Board in both the Southern Lights and Alberta Clipper
proceedings. While the issue was not raised directly in the Keystone proceeding, it formed
the basis of a review application following the Board's decision regarding that project. In
each of the three cases, the NEB denied the request.

In its decision, the Court undertook an analysis of the existence of the Crown’s duty to
consult as described in Haida Nation v. British Columbia (Minister of Forests).?* While
Counsel for the SFN and MFN argued that prior judicial determinations in Paul v. British
Columbia (Forest Appeal s Commission)®* and KwikwetlemFirst Nation v. British Columbia
(Utilities Commission)*® were determinative on the issue of whether the NEB was required
to undertake a Haida analysis before proceeding to a consideration of the project on its
merits, the Court disagreed.

The Court interpreted Paul as determining a tribunal’s jurisdiction to hear questions of
Aboriginal rightsand anindication*that the courtsarethe appropriate venuefor adjudication
of Aboriginal issues.”?" The Court distinguished Kwikwetlem (and Carrier Sekani Tribal
Council v. British Columbia (Utilities Commission))?® on the basis that the entity there was
accepted by the parties to the proceeding as being the Crown or a Crown agent for purposes
of the Haida review.?® Further, the Court noted that in Kwikwetlem, the existence of the
Haida duty was not in issue. Rather, the relevant issue “was whether the Commission could

22 2009 FCA 308, 313 D.L.R. (4th) 217 [Standing Buffalo].
24 2004 SCC 73, [2004] 3 S.C.R. 511 [Haida].

25 2003 SCC 55, [2003] 2 S.C.R. 585 [Paul].

26 2009 BCCA 68, 308 D.L.R. (4th) 285 [Kwikwetler.

27 ganding Buffalo, supra note 213 at para. 30.

28 2009 BCCA 67, [2009] 4 W.W.R. 381 [Carrier Sekani].
29 ganding Buffalo, supra note 213 at paras. 31-33.
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issue an approval without first having decided whether the duty to consult had been
discharged.”#°

The Court confirmed that the NEB is not under a Haida duty and therefore does not itself
oweaduty of consultation to First Nation communities.?** The Court acknowledged that the
NEB did not make any findings as to the existence of a Haida duty in its approval of the
pipeline projects or whether the Crown was subject to aHaida duty in respect of applications
brought before it by Enbridge and TransCanada.??? Further, the Court found that the NEB
was under no obligation to do so. Because Enbridge and TransCanada were private sector
entities, and not the Crown or Crown agents as in Kwikwetlem or Carrier Sekani, NEB
determinations on the applications did not need to consider the existence of aHaida duty.**
The Court found that the NEB did not err in failing to undertake the Haida analysis.

With respect to the NEB process, the Court made several observations. First, it noted that
even if the NEB is not required to determine whether the Crown was under, and had
discharged, aHaida duty, acourt can till adjudicate those matters. Further, the Court noted
that the availability of judicia recourse was not meant to suggest that First Nations should
decline to participate in the NEB process. Indeed, proponents are required to consult with
First Nations under the NEB consultation requirements, and the process ensures that the
applicant has due regard for Aboriginal rights. In the view of the Court, the NEB “ process
providesapractical and efficient framework within which the Aboriginal group can request
assurances with respect to the impact of the particular project.”?* With respect to First
Nation participation, the Court stated:

While the Aboriginal group is free to determine the course of action it wishes to pursue, it would be
unfortunateif the opportunity afforded by the NEB processto have Aboriginal concernsdealt withinadirect
and non-abstract matter was not expl oited.?®

On 21 December 2009, the Standing Buffalo Dakota First Nation filed an application for
leaveto appeal the decision to the Supreme Court of Canada. No decision has been rendered
at the time this article is being written. The SFN and MFN aso filed a leave to appeal
application on 14 December 2009. Again, no decision has been rendered. Should leave be
granted, the appellants have requested that the appeal be heard concurrently withthe Carrier
Sekani appeal. However, on 5 November 2009, the Supreme Court granted |eave to appeal
the Carrier Sekani decision on the issue of whether “the honour of the Crown require[s]
administrative tribunal s to decide disputes about the Crown’ s duty to consult First Nations,
regardless of the tribunal’ s statutory mandate.”?* The appeal was heard on 21 May 2010.
Recent information from the Court suggests that the leave applications respecting Sanding
Buffalo will not be decided until after the Carrier Sekani decision is issued.

20 |pjd, at para. 31.

2L |pid. at para. 34.

22 pjd. at para. 25.

23 pjd. at para. 32.

24 pjd. at para. 44.

25 |bid.

26 Bennett Jones LLP, “Are Administrative Tribunals Required to Rule on the Crown’s Aboriginal
Consultation Duties?’ Energy Update (January 2010) 5, online: Bennett Jones LLP <http://www.
bennettjones.com/Images/Guides/update7969.pdf>.
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2. BROKENHEAD OJIBWAY NATION V. CANADA (A.G.)

Three applications for judicial review were brought before the Federal Court respecting
decisions of the Governor in Council (GIC) to approve the issuance of the CPCN for the
construction of the Keystone XL Pipeline Project, the Southern Lights Pipeline Project, and
the Alberta Clipper Pipeline Expansion Project (collectively, the projects). The Treaty One
First Nations asserted that the Federal Crown failed to fulfill its legal obligation of
consultation and accommodation before granting approvals for construction of the projects
intheir traditional territory. The Court dismissed thejudicial review applications, concluding
that the Crown’ sduty of consultation had been met through noticesin the context of the NEB
proceedings and through the opportunities for consultation and accommodation in the NEB
processes.

The Court acknowledged that if there was a duty of the Crown to consult, it must be
fulfilled before the GIC provides its final approval for issuance of the CPCN. However,
given the impacts of the project on the interests and claims of the First Nations, the Court
held that “if the Crown had any duty to consult,” it was “at the extreme low end of the
spectrum involving a peripheral claim attracting no more than an obligation to give
notice.” %" In particular, the Court noted that the projects would be built on lands that were
not legally or practically available for future settlement. Asthe projectswould be built over
existing rights-of-way and on privately owned land, and would largely be below ground,
therewasno evidenceto demonstratethat the projectswerelikely tointerferewithtraditional
Aboriginal land use.?®

Further, the Court found that there was no demonstrated interference with an interest that
could not be resolved within the regulatory process. The Court stated that “[€]xcept to the
extent that Aboriginal concerns cannot be dealt with, the appropriate place to deal with
project-related matters is before the NEB and not in a collateral discussion with either the
GIC or somearguably relevant Ministry.” ? Therefore, existing processesfor regul atory and
environmental review can be considered by the Crown in determining whether, and to what
extent, the Crown hasaduty to consult, provided that the processes* are accessible, adequate
and provide the First Nations with an opportunity to participate.”*® A First Nation cannot,
however, complain about afailure by the Crown to consult where the First Nation hasfailed
to avail themselves of the available processes.

The Court was careful to confirm that the availability of regulatory and environmental
processes will not necessarily be sufficient in all cases, and is not a delegation of a duty to
consult. Rather, those processes are a means by which the Crown can satisfy itself that
Aboriginal issues have been considered and, where appropriate, mitigated.?*

21 Brokenhead Ojibway, supra note 35 at paras. 21, 43.
28 |pbid. at para. 45.
29 pjd. at para. 37.
20 pid. at para. 42.
B |pid. at para. 29.
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3. ALLIANCE PIPELINE LTD. V. SMITHZ?

In 1999, Alliance Pipeline Ltd. (Alliance) constructed the Alliance Pipeline across the
lands of the appellant landowner Smith. A dispute arose regarding the reclamation of some
of the land. The landowner was of the view “that it was necessary to apply manure to the
entire right-of-way in order to return the land to its pre-construction growing ability.”
Alliance disagreed. The landowner undertook reclamation work and then requested
compensation from Alliance.

Compensation matters related to pipeline construction are addressed through arbitration
proceedings under Part VV of the NEB Act. Upon the filing of a notice of arbitration by the
landowner, theMinister of Natural Resourcesestablished apanel to consider thelandowner’s
claim. Allianceal sofiled astatement of claiminthe AlbertaCourt of Queen’ sBench seeking
an injunction against the landowner to prevent the landowner from interfering with
Alliance’ srightsto unhindered access onto the easement and a declaration that rel eases that
had been entered into by the partiesincluded any and all claims of the landowner. The Court
dismissed the injunction application, awarding costs to the landowner on a party and party
basis. Such costs, however, did not cover the landowner’s solicitor-client costs for the
judicial proceedings.

After an Arbitration Committee was appointed pursuant to Part V of the NEB Act, one
member of the Committee was appointed to the bench. The Minister was then required to
appoint asecond Arbitration Committee. The mainissuesto be considered by the Committee
related to thelandowner’ sability to recover from Alliancelegal costsincurredinthe Queen’'s
Bench proceedings and costs related to the first arbitration.

The Arbitration Committee ruled in favour of the landowner. Having found that it had the
jurisdiction to determine all compensation matters identified in the Minister’s notice of
arbitration, the Committee held that if a party such as Alliance was of the view that the
Minister had referred a notice that included matters outside of the Committee’ sjurisdiction,
“the objecting party was bound to seek judicial review of the Minister's decision.”®*
Therefore, the Committee awarded thelandowner hisnet legal fees, disbursements, and GST
as compensation for damages suffered as a result of the operations of Alliance. The
landowner was also awarded legal fees and disbursements incurred in the first arbitration
proceedings.

Alliance appealed to the Trial Division of the Federal Court pursuant to s. 101 of the NEB
Act, arguing that the Committee exceeded its jurisdiction and erred in awarding the
landowner litigation costs and costs in the first arbitration. That appea was dismissed.”
Alliance then appealed to the Federal Court of Appeal, which allowed the appeal. At issue
were ss. 99 and 84 of the NEB Act.

22 2009 FCA 110, 389 N.R. 363 [Alliance].

23 |bid. at para. 4.

24 pid. at para. 16.

25 See Alliance Pipeline Ltd. v. Smith, 2008 FC 12, 318 F.T.R. 100.
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With respect to s. 99, the issue was whether the costs claimed by the landowner were
incurred by the landowner “in asserting that person’s claim for compensation.”*® Whilethe
Federal Court of Appeal found no error inthelower court’ sdetermination that the Committee
had jurisdiction to determine whether the landowner was entitled to the costs claimed, the
Court held that none of the costs claimed came within the ambit of s. 99(1) of the NEB Act.?*
The litigation costs were not “damages’ as contemplated in s. 84 of the NEB Act. In this
regard, the Court was of the view that damages that are caused by the activities of the
company are only compensableif they are directly related to those matters enumerated in s.
84.%8 The Court also held that the Arbitration Committee erred in awarding the costs of the
first arbitration to the landowner.

Thelandowner sought leaveto appeal to the Supreme Court of Canada. L eavewasgranted
on 26 November 2009 by athree member panel of the Court (McLachlin C.J.C., Abellaand
Rothstein JJ.).2° No further decision has been rendered.

C. ENERGY RESOURCES CONSERVATION BOARD

The ERCB is the provincial regulator of Alberta’s energy resources. It has a broad
jurisdiction to regulate in respect of oil, natural gas, oil sands, coal, and pipelines and is
responsible for regulating the safe, responsible, and efficient development of energy
resources in Alberta. The following discussion highlights decisions of the Board rendered
during the May 2009 to April 2010 time period.

1 ERCB Decision 2009-073: AltaGas Ltd.: Applications for
Two Pipeline Licences, An Amendment to a Facility Licence, and
Approval for an Acid Gas Disposal Scheme — Pouce Coupe Field**

AltaGas Ltd. (AltaGas) made four applications to the ERCB requesting: (1) approval to
construct and operatea12.7 km Level -2 pipelinefor thetransport of gas (maximum 5 percent
H.,S content); (2) approval to amend the licence for an existing gas processing plant to add
capacity to its sweet gas processing facility and alow it to handle a sour gas stream
(maximum 5 percent H,S content); (3) approval to construct and operate a 2.58 km Level-3
pipeline that would transport acid gas (maximum 80 percent H,S content); and (4) approval
to dispose of the acid gas (maximum 80 percent H,S content) into the Belloy Formation
through an existing well at LSD 9-10-81-13 W6M (the 9-10 well).

a Proliferation

The main issue considered by the ERCB in this proceeding was proliferation, an issue of
considerable public concern. This, linked with a difference of opinion as to whether the

26 NEB Act, supra note 4.

=7 Alliance, supra note 232 at para. 49.

28 |pid. at paras. 55-57.

29 gmithv. Alliance Pipeline Ltd., [2009] 3 S.C.R. ix.

20 AltaGas Ltd.: Applications for Two Pipeline Licences, An Amendment to a Facility Licence, and
Approval for an Acid Gas Disposal Scheme — Pouce Coupe Field, ERCB Decision 2009-073 (22
December 2009) [AltaGas]. All ERCB decisions, and the documents pertai ning to them, can be found
online: ERCB <http://www.erch.ca/portal/server.pt?>.
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ERCB directives at issue were mandatory, resulted in a minority decision being issued.
Significantly, with respect to whether ERCB directivesare mandatory in nature, the position
of the majority was that “substantial” compliance by AltaGas is sufficient whereas the
position of the minority was that the requirements of directives are mandatory and
“substantial” compliance is not sufficient.?*

The majority’s findings in respect of proliferation related to ERCB Interim Directive
2001-03: Sulphur Recovery — Guidelines for the Province of Alberta®? and Directive 056:
Energy Development Applications and Schedules,?* and CAPP’ s Recommended Practices
for Sour Gas Devel opment Planning and Proliferation Assessment,?* each of which “direct,
expect, or recommend evidence that demonstrates, as set out in ID 2001-03 ... ‘applicants
havevigorously explored and assessed all existing facilitiesintheareathat afford technically
viable alternatives, regardless of ownership or interest,’ in order to avoid or minimize
proliferation of sour gasfacilities.”?* Ultimately, the majority was satisfied that AltaGashad
taken adequate steps in this regard, including review of existing sour gas facilities,
justification of social and environmental effects of the proposed new sour gas plant,
evaluation of thefeasibility of upgrading an existing sour gas processing facility inthe area,
and attempts to adequately consult with area residents regarding proliferation issues.?*

While the majority found that there were certain “gaps in the proliferation assessment
work performed by AltaGas,” it nonetheless held that “AltaGas substantially met the
proliferation requirementsof theBoard.” > Significantly, themajority seemed to suggest that
the requirements of its directives might not be mandatory, stating that “[a]ssuming for the
sake of argument that 1D 2001-03, the proliferation provisions of Directive 056 ... had the
force of regulation, an application that failsto contain information prescribed by regulation
can nonethel ess be consi dered and approved by the Board.”**® I n reaching thisconclusion the
majority relied on s. 10(4) of the Oil and Gas Conservation Act, which states:

If aregulation under subsection (1)(a) has prescribed the information to be included in or to accompany an
application pursuant to a given provision of the Act or the regulations, the Board is not precluded from
considering or acting on an application pursuant to that provision that does not contain that information or
from requiring additional informati on.2®

In contrast, the minority stated that the requirements of 1D 2001-03 and Directive 056
were mandatory, and that it was not the case that AltaGas had to only “substantially” meet
the proliferation requirements.® The minority found that the assessment of needs and

21 Ibid. at 26-27.

22 ERCB, InterimDirective2001-03: Sulphur Recovery—Guidelinesfor the Province of Alberta (Calgary:
ERCB, 2001) [ID 2001-03].

3 ERCB, Directive 056: Energy Development Applications and Schedules (Calgary: ERCB, 2008)
[Directive 056].

24 CAPP, Recommended Practices for Sour Gas Development Planning and Proliferation Assessment,
Publication Number 2004-0003 (Calgary: CAPP, 2004), online: CAPP <http://www.capp.ca/getdoc.
aspx?Docid=74373& DT=PDF>.

5 AltaGas, supra note 240 at 9.

246 Ibid. at 9-17.

27 bid. at 9.

248 Ibid.

29 RSA. 2000, c. O-6 [OGCA].

X0 AltaGas, supra note 240 at 26.
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alternativesfiled by AltaGasfailed to comply with the ERCB requirements. Accordingtothe
minority, the “need” for aproject is distinct from the issue of “proliferation.” The minority
noted that just because a project isfound to bein the public interest does not mean that there
will not be site-specific impacts, and it isthe duty of the ERCB to ensure that such “impacts
are mitigated to an appropriate and acceptable level.”** In coming to the conclusion that
AltaGasfailed to meet ERCB requirements with respect to proliferation, the minority stated
that an applicant must provide extensive evidence“ showing all thereasonswhy an expansion
of anexisting gasplant isrequired. A critical part of such documentationistheimpact ... on
surface disturbance and the people affected by this activity.”??

The minority was particularly critical of AltaGas's assessment of upgrading an existing
Spectra Energy Midstream Corp. (Spectra) sour gas facility in the area, as the hypothetical
specifications posed to Spectraby AltaGasin assessing the Spectrafacility included whether
the Spectra facilities could process 18 MMcfd of sour gas with an H,S content of 5
percent.?*® The minority questioned how realistic the hypothetical was, considering AltaGas
“did not expect gas containing 5 percent, sinceits[gas processing] contract ... indicated that
it would only be handling gas up to 2 per cent H,S.” %* The minority also found that AltaGas
had taken no steps to discuss forging commercial partnerships with related operators, such
as Spectra.®®

With respect to consultation, unlike the majority, the minority disagreed that local
stakeholders had “ hijacked” AltaGas's consultation meetings and instead held that AltaGas
had failed to consult and involve local residents to examine their evaluation of alternatives
to their specific plant expansion.”®® The minority considered this a major deficiency and
found that the evidence demonstrated that “ reviews and input from the residents were either
very cursory or likely did not take place at all.”?" Other deficiencies found by the minority
included a lack of information regarding pipelines associated with the alternatives
considered®® and an inadequate consideration of the social and environmental impacts of a
proposed new sour gas plant within 15 km of an existing sour gas processing plant.®

While the majority of the ERCB granted the applications, the minority concluded that
“AltaGasdid not ‘ carefully’ follow many of the mandatory prerequisitesrequired in both ID
2001-03 and Directive 056 with respect to the issue of proliferation, and for this reason
AltaGas sapplication for alicenceto expand itsexisting sweet gas processing plant to asour
gas processing plant should be denied.”*°

251

Ibid. at 19, citing Compton Petroleum Corp.: Applications for Licences to Drill Sx Critical Sour
Natural GasWells, Reduced Emergency Planning Zone, Special Well Spacing, and Production Facilities
— Okotoks Field, EUB Decision 2005-060 (22 June 2005) at 13.
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b. Acid Gas Disposal Well

In contrast to the Board's consideration of proliferation issues, issues related to the
proposed 9-10 well were dealt with fairly summarily by the Board. The Board largely
accepted AltaGas' s proposal, including the location of the disposal well, ! and its evidence
that the well would meet ERCB requirements to ensure hydraulic isolation of the injected
acid gas from the surface to disposal in the Belloy Formation.”®> However, the Board did
requirethat AltaGas conduct cement bond logsfor wellsthat had been cased into the Belloy
Formation within the area of possible acid gas formation? and imposed a lower maximum
wellhead injection pressure than sought by AltaGas.®*

C. Public Safety

The ERCB held that AltaGas's dispersion modelling was deficient and did not consider
terrain effects. The Board accepted interveners’ expert evidencethat the AlbertaAmbient Air
Quality Objectives (AAAQO) for SO, would not be met by AltaGas' proposed flare system.
TheBoard required that AltaGas provide further modelling that accounted for terrain effects
or modelling based on adifferent flare system and operational controls capable of achieving
the AAAQO.?*® Theinterveners al so expressed significant concern regarding the amount of
flaring that had occurred at AltaGas' plant. The Board found that “ even after implementing
aflare management program, a significant flaring event occurred.” %

Therefore, as a condition of approval, the Board required “ AltaGas to advise the ERCB
of any flaring events greater than two hours’ in duration and provide a report every six
months, until AltaGas demonstrates*to the satisfaction of the ERCB that it can limit flaring”
and “that the measures AltaGas is undertaking are effective in reducing flare volumes and
frequency.”?” The Board also imposed a number of additional conditions with respect to
AltaGas sproposed emergency response plan (ERP), including the undertaking of adetailed
consultation and notification program (as the Board found that information provided about
variousissues, such as sheltering in place and evacuation, was not sufficient); provision of
adetailed public involvement documentation for each resident to be included in the copy of
the updated ERP to be filed with the ERCB;?® the inclusion in the ERP of aspects of the
municipal development approval agreement related to the mitigative measures taken to
ensure the viability of egress routes during winter months;*® and the holding of an ERP
exercise prior to the commencement of operations.”

%L bid. at 28.
%2 pid. at 29.
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%5 bid. at 36.
%5 bid. at 38.
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d. Public Consultation and Other Matters

Whilethe ERCB found that AltaGas had met the minimum consultation requirements set
outin Directive 056, it expressed some concern over how AltaGas handled two major flaring
events and a venting event and pointed to this as a major factor in the erosion of the
relationship between AltaGas and affected residents.?”* The ERCB suggested that AltaGas
would need to make significant effortsto remedy the situation with landowners and rebuild
trust, and also noted that approval of AltaGas updated ERP would likely depend on how
successful AltaGas was in repairing the lines of communication.?”

The ERCB also briefly addressed a number of other issues including categorizing
applications as routine and non-routing,?” pipeline integrity,”* AltaGas compliance
history,?”® water drainage, noise, lights, and land values.®

2. ERCB DEecisioN 2010-005: BEARSPAW PETROLEUM LTD. AND
SRIUSENERGY INC.: APPLICATIONSFOR VARIATION OF
COMPULSORY POOLING ORDER — DRUMHELLER FIELD?"”

Pursuant to s. 82(2)(b) of the OGCA, the Board may hold a public hearing to consider a
variation, amendment, or termination of a compulsory pooling order if “awell required by
the order to be drilled is not drilled within 6 months of the date of the order.”*® In the
Board’s hearing process leading to Sirius, the Board was required to interpret an existing
pooling order to determine whether the drilling of each zone had to be drilled and compl eted
within the six-month period.

The first numbered clause of the existing order provided as follows: “All tracts within
Section 11 of Township 29, Range 19, West of the 4th Meridian [Section 11], shal be
operated as a unit to permit the production of gas from the Medicine Hat Sand, the Second
White Speckled Shale, the Viking Formation, and the Upper Mannville Formation, through
awell to bedrilled in Legal Subdivision 10.”%"

The second numbered clause of the order required that “the operator drill and complete
‘a well in the drilling spacing unit as described in clause 1 hereof’ within six months
following the date of the order.”%°

Bearspaw Petroleum Ltd. (Bearspaw) argued that under the pooling order the operator had
six monthsto drill and complete any or all of the specified formations, “and at the end of the
six months only those formations that had been drilled and completed would be considered

L pbid. at 53.
2 pid. at 54.
| bid.

2 Ibid. at 45-47.

21 Ibid. at 48-51.

216 Ibid. at 54-56.

2 Bearspaw Petroleum Ltd. and Sirius Energy Inc.: Applications for Variation of Compulsory Pooling
Order — Drumheller Field, ERCB Decision 2010-005 (9 February 2010) [Srius].

28 gQupra note 249.
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pooled.” %! Bearspaw argued that as SiriusEnergy Inc.’ s(Sirius) predecessor only drilled and
completed the Glauconitic Sandstone within the six months specified in the order; the
Medicine Hat Sand and Second White Specks formationsin Section 11, which were drilled
and completed later, were not under common ownership and therefore gas produced from
these formations “was contrary to the legislation.” 22

The Board found that the proper interpretation of the pooling order was that the defined
drilling spacing unit (DSU) included all tracts within Section 11. The reference in the order
to “the” unit or “a’ unit confirmed that there was a single DSU within Section 11 and not
four distinct DSUs as suggested by Bearspaw. Despitethefact that all zoneswerenot drilled
and completed within the six-month period, the Board found that the requirement for drilling
and completion of the well in the unit was satisfied within the time period noted and that all
zonesidentified inthe pooling order weretherefore pooled asaunit for the production of gas
from Section 11.%°

TheBoard further considered which of thetwo competing applicants (Siriusor Bearspaw)
should be named operator of the well. The Board noted that “its normal practiceisto name
the licensee of the well as operator unless compel ling circumstances indicate otherwise.” %
Further, unit shares “should not dictate the designation of operatorship in preference to the
licensee of thewell in the DSU.”?® While Sirius had withheld some of Bearspaw’ s share of
production from the pool, the Board was persuaded by Sirius' s explanations and assurances
given during the hearing that Sirius intended to act as a responsible operator.”®® The Board
was not convinced that exceptional circumstancesexistedto deviatefromthenormal practice
of appointing the licensee of the well as operator of the pool.

3. ERCB DEecisION 2009-061: SUNSHINE OILSANDSLTD. AND
TOTAL E& P CANADA LTD.: APPLICATIONSFOR INTERIM SHUT-IN
OF GAS— LIEGE FIELD, ATHABASCA OIL SANDS AREAZ

Where production from a gas well is putting bitumen at risk of sterilization, the
appropriatetest to beused for determining whether interim shut-in should begranted pending
afina determination of the issue is whether there was potential for a*“significant waste of
bitumen resources during the period required to consider the main application.” 2

In Sunshine, the Board affirmed its prior determinations that a strict application of the
tripartite test used in civil litigation is not the appropriate basis upon which to consider an
interim shut-in application. Further, there is no requirement for the Board to consider the
bal ance of convenience between the parties, or to conclusively determineirreparable harm.?®
Rather, the Board' s focusis on the potential for the bitumen to be wasted. In thisregard, in

L pid. at 3.
%2 |bid.

%5 bid. at 6-7.
4 bid. at 7.
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- Field, Athabasca Oil Sands Area, ERCB Decision 2009-061 (15 October 2009) [Sunshine].
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determining whether toissueaninterim shut-in order, the proper considerations are: whether
the bitumen is potentially recoverable (not commercially recoverable); whether there was
“communication between the gas and bitumen intervals’; the “effect of gas production on
bitumen recovery by steam-assisted gravity drainage (SAGD)”; the “urgency for interim
shut-in of gas’; and the “need to shut-in additional intervals.”?®

Following awritten hearing, the Board found that the evidence established that there was
communication between the gas and bitumen in multiple pools.** The Board applied an
expanded definition of “ potentially recoverable bitumen,” whichincluded “ consideration of
the long-term devel opment of bitumen resources’ and the bitumen that is exploitable with
the use of “reasonably foreseeable technology and economic conditions.”?? On this basis,
the Board also found that each of the pools at issue had potentially recoverable bitumen.

While the Board recognized that the estimated reduction of pressure over the one-year
interim period would normally be considered modest, the Board found that, in the
circumstances, the reduction was in fact significant because the current reservoir pressure
was very low.?® As aresult, “producing associated gas and thereby reducing the reservoir
pressure presents an unacceptable risk to SAGD bitumen recovery.”** The Board therefore
determined that natural gas production presented a significant risk to future in situ bitumen
recovery and would be shut-in on an interim basis pending the final determination of issues
in the ERCB proceeding. In addition to the shut-in of wells as applied for, the Board
exerciseditsjurisdiction pursuant to s. 3(5) of the Oil Sands Conservation Regulation,®* and
its conservation mandate, to shut-in additional wells on an interim basis, given that gas
production is dealt with by the Board on a pool basis.?®*

4, ERCB DEecisioN 2009-072: TRILOGY BLUE MOUNTAIN LTD.: APPLICATIONSFOR
AWELL AND A PIPELINE LICENCE — PEMBINA FIELD?

Trilogy Blue Mountain Ltd. (Trilogy) applied to the Board under s. 2.020 of the Oil and
Gas Conservation Regulations®™® for alicenceto drill awell (the 14-23 well), and under Part
4 of the Pipeline Act,*® for approval to construct a pipeline of 140 m in length for the
purpose of transporting gas from the 14-23 well to a nearby tie-in point. Two landowner
groups participated in the hearing as there was no agreement amongst arealandowners asto
the location of the 14-23 well or the alternative locations proposed by some of the
landowners and explored by Trilogy.

20 pid. at 3.

1 Ibid. at 3-5.

22 |pid. at 6, citing Phase 3 Final Proceeding Under Bitumen Conservation Requirementsinthe Athabasca
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The 14-23 well and related pipeline were proposed to be located on an existing wellsite
inthevicinity of Battle Lake. Resource development in the Battle Lake areais subject to the
Battle Lake Water shed Devel opment Planning Pilot Project: Report of the Multistakehol der
Pilot Project Team,*® which recommends a three-tiered approach for identifying protection
priorities for lands within the Battle Lake Watershed. Pursuant to the Battle Lake Report,
Tier 1 lands are “key environmentally sensitive areas where new disturbance should be
avoided.”** Inaddition, “ operators are expected to investigate al ternative approachesfor oil
and gas development and select those areasthat avoid” Tier 1 areas.®? The existing wellsite
at the applied-for location was outside of the environmentally sensitive Tier 1 area.

At the hearing, Trilogy argued that “it had evaluated all existing surface leases and
potential new surface locations within 800 m of the proposed bottomhole location” for the
14-23well .** Trilogy concluded that the 14-23 well sitewasthe most suitablelocation among
alternatives available having regard to various considerations, including the Battle Lake
Report. Although four alternative well surface locations were examined at the hearing and
the Board noted that it heard “a great deal of evidence regarding the suitability of other
sites,” the Board concluded that there was insufficient information to determine whether
Trilogy’s proposed 14-23 wellsite location was “the more appropriate location for the
proposed well and pipeline.” ™

Blue Mountain raises the issue of whether the applied-for |ocation must be demonstrated
to be acceptable or whether it must be superior to all other potential locations, aswell asthe
degreeto which the onusfalls on the applicant, or interveners, in that regard. Blue Mountain
also raises the issue of whether it is desirable, in some circumstances, to apply for multiple
wellsite locations:

The Board notes that in the normal course of business, companies are encouraged to bring forward
applications for a single location, thereby minimizing the number of local landowners who may be
inconvenienced by the applications and a subsequent hearing. The Board is also mindful of the fact that
proposing multiple locations may have the effect of pitting members of a community against one another,
aspartiestake positionsthat may be contrary to those of their neighbours. However, inthiscase, applications
for alternative competing sites would have been helpful to the Board.

When it is clear that the location of asite will be a principal issue at a hearing, companies should consider
bringing forward applicationsfor alternativelocations, so that those alternativescan befully explored during
the course of the heari ng.305

30 EUB, Battle Lake Water shed Devel opment Planning Pilot Project: Report of the Multistakehol der Pilot
Project Team (Cagary: EUB, 2006), online: ERCB <http://www.erch.ca/docs/new/project/land/
Battlel akeReport_200612.pdf> [Battle Lake Report].

so1 Ibid. at iv.

32 pid.

%3 Blue Mountain, supra note 297 at 8.
S04 Ibid. at 14.

%5 Ibid.



RECENT REGULATORY AND LEGISLATIVE DEVELOPMENTS 463

Future decisions may provide additional clarity on the evaluation criteriafor alternative
sites and when multiple applications are expected by the Board.>®

5. ERCB DEecisioN 2009-051: ENCANA CORPORATION: APPLICATIONSFOR
THREE WELL LICENCES— SUFFIELD FIELD®

In considering applications by EnCana Corporation (EnCana), pursuant to s. 2.020 of the
OGCR,*® to drill three vertical gas wells from surface locations on the federal Suffield
Military Base (Suffield Base), the ERCB confirmed a prior ruling that it could not grant
surface accessto the land.*® However, the Board did find, following awritten process, that
it had the authority and jurisdiction to approve the well licences, provided that it found
issuance of the well licencesto bein the public interest.

The Board reviewed the history of the Suffield Base, located near Medicine Hat,
confirming that a 1975 memorandum of agreement (the 1975 MOA) authorizing entry upon
and use of the Suffield Base by Albertafor the purposes of natural gas production remained
in force. This 1975 MOA affirmed that the ERCB would regulate oil and gas activities on
the Suffield Base in the same manner that it did elsewhere in the province. The rights under
the 1975 MOA were, at the time, held by EnCana®* The Board also identified a range
standing order (RSO) issued by the Base Commander on 1 December 2008, which limited
the maximum disturbance per section (DPS) to 16 surface locations. Notably, EnCana’s
proposed wells were located on sections that already exceeded the 16 DPS limit.3'

In assessing the need for theissuance of thethree well licences, the Board considered that
the drilling of three wells would achieve resource conservation as they would result in
incremental gas reserves being recovered. Further, the Board agreed with EnCana that
drilling infill wellsdirectionally from existing well surfacelocationswould beless effective
than vertical wells and would result in reduced recovery .

In fulfillment of its mandate pursuant to s. 3 of the Energy Resour ces Conservation Act®
regarding the public interest, the Board confirmed that it had the authority to issue the
licencesif it found that theissuancewasinthe publicinterest. Citing from Polaris Resour ces
Ltd.: Applicationsfor a Well Licence, Special GasWell Spacing, Compulsory Pooling, and

%6 A similar issue was raised by the ERCB in the context of the routing of a pipeline proposed by Petro-

Canadainthe Sullivan field. After argument had been received, the ERCB requested that Petro-Canada
provide “ specific information clarifying the comparison done by the company of its preferred pipeline
routesto certain other alternativesreferenced” in Petro-Canada’ sevidence. The ERCB set aprocessfor
further argument on theissuesraised: ERCB, News Release, “ERCB Requests More Information from
Petro-Canada Relating to Pipeline Routing Options for its Proposed Sullivan Field Development” (22
September 2009).

%7 EnCanaCorporation: Applicationsfor ThreeWell Licences—Suffield Field, ERCB Decision 2009-051
(25 August 2009) [EnCana].
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Flaring Permit—Livingstone Field,** regardingits publicinterest mandate, the Board stated
asfollows:

Consideration of the public interest isin essence a question of finding the appropriate balance between the
benefits of the proposed project and the potential risks of the project to the public and the environment.
Wherethe potential for risk outweighsthe possibility of gain, the Board will find that the specific proposed
project is contrary to the public interest.

Asall projects may have some element of risk, agreat deal of the Board' s attention must be focused upon
the level of risk and the ability and willingness of the applicant to mitigate or eliminate such risks. An
applicant’ s ability to take the appropriate measuresto deal with risk istherefore critical to the Board' sfinal
determination as to whether the project can be found to be in the public interest. 316

The Board held that the 16 DPS limit imposed by the RSO did not in and of itself
constrainthe ERCB’ sjurisdiction but was part of the Board' s publicinterest consideration.®’
Giventhat the wellswereto belocated within amilitary base used for livefire exercises, the
Board noted that its public interest mandate “must also take into account the risk the wells
pose to the future viability of ongoing military training in the application area,” including
consideration of the 16 DPS limit.*®

In determining whether the wells were in the public interest, the Board took into
consideration soils and vegetation, water and wetlands, wildlife, reclamation and land use,
and military training.®® Whiletherewere no major i ssuesidentified with respect towater and
wetlandsor wildlife, of particular concernto the Board were plant speciesthat may beat risk,
aswell as vegetation damage and soil rutting due to the use of multiple access routes.®® In
finding that the three wells would “have a low impact on native prairie grassiand
ecosystems,” the Board noted that any effects would “be effectively mitigated by the best
practices proposed” in the application and environmental protection plan.®**

Notably, the Board acknowledged that “ thereisaregul atory gap on the Suffield Basewith
respect toreclamation.” *? However, it accepted the reclamation process proposed by EnCana
whereby reclamation would commence immediately upon the well being drilled and the site
being cleaned up. The reclamation would include seeding disturbed areas, regular
inspections, and ongoing monitoring by EnCana, the Department of National Defence
(DND), and the Suffield Environmental Advisory Committee (SEAC).%2

In assessing the public interest, the Board also addressed the impact of the wells on
military land use and training, noting that the DND concernsregarding safety and operations
related to the drilling, the impact on military operations, and the overall sustainability of the

815 EUB Decision 2003-101 (16 December 2003) at 3.
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Suffield Base asaresult of environmental effects. Whilethe Board recognized that the 1975
M OA authorized the Base Commander to i ssueordersand instructionsregarding thelocation
and engineering design of well structures, no such orders had yet been made, implying that
the current locations of wells did not pose arisk to the safety of personnel or equipment.*
The Board disagreed with the DND that the only solution to its concerns was the
implementation of the DPS limit imposed by the RSO.*® As aresult, the Board found that
approval of the three applied-for wells was in the public interest.

Notably, the Board recommended that future conflictsarising with respect to devel opment
on the Suffield Base be dealt with through the process contemplated by the 1975 MOA.
Specifically, the Board recommended that in the case of environmental concerns, the Base
Commander should approach SEAC, which could resolveissues efficiently and effectively.
Further, the Board recognized that the Base Commander may make use of their ability to
order “relocation or redesign of wells, pipeline, or facilities for the protection and safety of
personnel and equipment.” 3% While the Board would continue to rule on future contested
applications, it recommended that the parties re-engage in a dispute resolution process to
resolve outstanding concerns.*

6. ERCB DEecisioN 2009-037: OMERSENERGY INC.: SECTION 39 REVIEW OF
WELL LICENCESNO. 0336235 AND NO. 0392996 — WARWICK FIELD®?®

In August 2005 and January 2008, the Board issued two licencesto OMERS Energy Inc.
(OMERYS), each for asinglewell. A review request by Montane Resources Ltd. (Montane)
pursuant to s. 39 of the ERCA based on whether OMERS held a valid and subsisting lease
for purposes of the issuance of the well licences was granted by the Board.**® Montane
argued that OMERS' lease, which was dated 8 February 2001, had terminated on its terms
asaresult of awell being shut-in and incapable of production.®** The Board focused on the
interpretation of several clauses in the lease including the habendum clause and the
suspended wells clause. In its interpretation, the Board held that it must give effect to the
terms of the lease “according to the plain and ordinary meaning of the words of the lease,”
unless such an interpretation would result in absurdity.®*

The habendum clause of the lease held that the lease was valid for aperiod of five years,
and upon expiry it would be continued if “operations’3* were being conducted on the land
“with no cessation for morethan 90 consecutive days.” ** In addition to the habendum clause,
the suspended wells clause provided circumstances under which the lease would continue
notwithstanding that operations were not being conducted on the lands. For example, the
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lease would continue if a well on the lands was shut-in or suspended but was capable of
producing the leased substances. Alternatively, in the absence of the capability to produce,
the lease would continue if actual operations were commenced on the lands “with no
cessation of more than 90 consecutive days between successive operations.” ** Asthe well
had been shut-in for more than 90 days, continuation of the lease was dependent on the
Board’s interpretation of the phrase “capable of producing the leased substances.” 3%

The Board found that the phrase “ capable of producing” required a shut-in or suspended
well to have the ability to produce “in its existing configuration and state of completion,”
without further “ operations’ being required.>* The Board clarified that in the circumstances
of the lease, the phrase did not require “production in commercial amounts or paying
amounts.” %" The Board interpreted the phrase“ produci ng theleased substances” asrequiring
more than insignificant or miniscule amounts of production; “there must at least be some
material, asin ameaningful, volume of production possible” in order for thelesseeto extend
the lease.®® To find otherwise would, in the Board's view, be contrary to the parties
intentions.

The Board concluded that the phrase* capabl e of producing theleased substances” should
“be interpreted to mean the demonstrated, present ability of awell on the lands to produce
the leased substances in a meaningful quantity within the timeframes contemplated in the
lease.”3* What is material or meaningful would depend on the relevant factors in each
individual case. However, despite technical arguments put forth by OMERS, the evidence
did not convince the Board that the well would have produced meaningful quantities if it
were turned on. The primary issue with respect to the production capability of the well was
the build-up of produced water in the wellbore. The Board concluded that the well required
further “ operations’ to addressthewater | oading situation before production of ameaningful
amount of leased substances could occur.®*

Based on the evidence presented, the Board found that there was no capability of
producing the | eased substances at the time the well was shut-in. Asaresult, the lease ended
by its own terms, and OMERS did not have a valid lease for purposes of the well licences
being issued. The Board suspended the well licences issued in August 2005 and January
2008, as OMERS failed to meet the requirement for common ownership throughout the
DSU.*

OMERS applied for leave to appeal the ERCB decision, arguing inter alia that the Board
“had no judicial guidance on the meaning of the phrase ‘ capable of producing the leased
substances ” or erred inlaw by misinterpreting the phrase.>* L eave was granted with respect

4 Ibid.

%5 bid. at 6.
6 |bid. at 7.
%7 bid. at 8.
38 bid. at 9.
9 bid.

0 hid. at 13.
L bid. at 14.

%2 OmersEnergy Inc. v. Alberta (Energy Resources Conservation Board), 2009 ABCA 273, [2009] A.J.
No. 873 at para. 4 (QL).
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to the following question: “[d]id the Board err in itsinterpretation of the phrase * capabl e of
producing the |eased substances ?’** The appeal is scheduled to be heard in October 2010.

7. ERCB DEecisioN 2010-016: Bowoob ENERGY LTD: SECTION 40
ReVIEW OF WELL LICENCE No. 0413339

ERCB Bulletin 2006-24 states that “the subsurface clustering of wellbores is
inappropriate,” and therefore operators are expected “to place their wells in a manner that
will efficiently drain the [respective] reservoir.”**® Bowood Energy Ltd. (Bowood) applied
for, and was granted, approval to drill asecond gaswell in the samelegal subdivision asone
of itsexisting wells. Advantage Oil and Gas Ltd. (Advantage), as an adjacent mineral rights
holder, applied pursuant to s. 40 of the ERCA for areview and variance of the decision to
grant the approval to drill the second well. Advantage also requested a stay of the Bowood
well pending areview hearing. Advantage argued inter alia that the Bowood well licence
“congtituted inappropriate subsurface clustering of wellbores.”3*

The Board set the matter for a hearing as Advantage's equity interest was potentialy
adversely affected by the close proximity of Bowood's wellbores. However, prior to the
hearing, Bowood notified the ERCB that it intended to abandon itsinitial well and therefore
requested that the Board make a preliminary determination dismissing Advantage's review
on the basis that Advantage was no longer directly and adversely affected on the basis of
clustering.®"

AstheBoard had granted the review application ontheissue of clustering, adetermination
was required as to whether an abandoned well should be included within the term
“clustering.”*® The Board noted that the clustering of wells created conservation and equity
issues and as such should be avoided through the use of industry best practices, without the
involvement of the Board.** Clustering may “ beanissuewheretwo or more producing wells
in apool are located in close proximity to one another,” whereby they “enable a company
to exceed its equitable production from the pool.”**® However, the Board clarified that
clusteringisnot present simply becausewellshavebeendrilledin close proximity; clustering
requires that both wells are “producing at the same time or [are] able to produce
simultaneously.”*!

Giventhat Bowood had abandoned theinitial well and wasno longer ableto producefrom
it, the Board found that Advantage’s equity interest was no longer potentialy adversely
affected.®? On this basis, the Board dismissed the review application.

%3 |bid. at para. 8.

%4 Bowood Energy Ltd.: Section 40 Review of Well Licence No. 0413339, ERCB Decision 2010-016 (23
March 2010) [Bowood)].

345 ERCB, Bulletin 2006-24, “Well Spacing Amendment Regulation Regarding Changes to Reservoir-
Related Well Spacing Regulations, A pplication Requirements, and Application Review Process” (7 July

2006) at 10.
36 Bowood, supra note 344 at 1.
o Ibid. at 2.
348 Ibid. at 3.
39 |bid. at 4.
30 Ibid.
st Ibid.

%2 bid. at 5.
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8. ERCB DEecisioN 2009-050: NEXXTEP RESOURCESLTD.: POOL DELINEATION
APPLICATION, REDESIGNATION OF THE LOWER MANNVILLE C POOL TO
Rock CREEK —WILSON CREEK FIELD®®

In the context of reviewing an application to have a pool redesignated, the ERCB
discussed the evidentiary test applicable. Whilethe application was ultimately approved, the
ERCB panel members were unable to agree on whether Nexxtep Resources Ltd. (Nexxtep)
had met the appropriate evidentiary test, with the minority finding that insufficient evidence
had been provided to allow the redesignation.

Nexxtep applied to the ERCB pursuant to s. 33(1)(d) of the OGCA to redesignate the
Wilson Creek Lower Mannville C Pool (C Pooal) in sections 16 and 21 of 21-43-4W5M to
the Jurassic Creek Formation. Nexxtep also requested that the ERCB implement
conseguential measures as contained in ss. 16 and 25 of the OGCA, including theimmediate
cancellation or suspension of the licence for the 100/2-16-043-04W5/02 well (the 00/2-16
well), owned and operated by Talisman Energy Inc. (Talisman). Talisman and Bonavista
Petroleum Ltd. (Bonavista) submitted objection letters and participated in the hearing.

Pool designation is determined by geological interpretation of the strata and reservoir
engineering data.®>* However, Nexxtep issignificant in that the ERCB considered arguments
by both Talisman and Bonavista that the burden of proof to overturn along-standing pool
designation was high and exceeded the balance of probabilitiesthat ordinarily appliesinthe
context of hearings before administrative tribunals. The Board disagreed.®®

Relying on the comments of the Alberta Court of Appeal in Gannon Bros. Energy Ltd. v.
Alberta (Energy and Utilities Board),*® Nexxtep argued that the test to be applied isthecivil
law bal ance of probabilities. In Gannon Bros., the Court stated that the standard of proof was
to persuade the ERCB “not beyond a reasonable doubt, but simply to persuade them.”
Nexxtep aso submitted that a number of ERCB decisions made it clear that the test to be
applied to a pool designation question is the balance of probabilities.®?

Talisman argued that the ERCB’ s power under s. 33 of the OGCA®® to designate a pool
is discretionary, not mandatory. Accordingly, Talisman argued that the ERCB should
consider al relevant factors related to a specific application in determining the strength of
the evidence needed to change a pool designation. Talisman was of the view that the Board
should not change its orders lightly, given that the oil and gas industry relies on the orders
in governing their affairs. Changing orders “without substantial evidence would reduce the

%3 Nexxtep ResourcesLtd.: Pool Delineation Application, Redesignation of the Lower Mannville C Pool
- to Rock Creek — Wilson Creek Field, ERCB Decision 2009-050 (7 August 2009) [Nexxtep].
Ibid. at 2.

%5 |bid. at 6.

%6 (1996), 178 A.R. 302 (C.A.) [Gannon Bros).

7 |bid. at para. 6.

%8 Nexxtep, supra note 353 at 4.

%9 Section 33 of the OGCA, supra note 249, reads. “ The Board may, by order, ... designate a pool by
describing the surface area vertically above the pool and by naming the geological formation, member
or zone in which the pool occurs or by some other method of identification that the Board in any case
considers suitable.”



RECENT REGULATORY AND LEGISLATIVE DEVELOPMENTS 469

certainty of the Board’ s orders.” *° Talisman also argued that the concept of ahigh onuswas
appropriate where a third party’s rights (in this case those of Bonavista) would be altered
based on a redesignation order for the pool. Finally, Talisman argued that as the
“redesignation of the pool would most likely result in prolonged shutdown of production
while interests were worked out, redesignation was inconsistent with the Board' s mandate
to oversee the orderly, economic, and efficient maximization of Alberta’s oil and gas
resources,” and as such, Nexxtep's evidence must be substantial and include technical
certainty in order to justify redesignation.®*

Unlike Talisman, Bonavista acknowledged that there was no clear authority supporting
the proposition that the evidentiary test is anything other than the balance of probabilities,
but argued that the standard of proof should be distinguished from the degree of proof.
Bonavista submitted that the Board should apply a rigorous degree of proof in terms of
evidence needed before changing a pool designation. The degree of proof “should be high,
given the complexity of the materials and the possible consequences.” %2

The ERCB dismissed the arguments of Talisman and Bonavista in concluding that the
burden of proof in an administrative hearing is on the balance of probabilities. According to
the ERCB, theevidentiary test requiresthe ERCB to “weigh al the evidencethat it hearsand
its decision must be based on the balance of the evidence.”** The ERCB specifically relied
on the Supreme Court of Canada's description of the balance of probabilities in R. v.
Clark,* stating: “there has to be a preponderance of evidence to show that the conclusion
the applicant seeksto establish issubstantially the most probabl e of the possible views of the
facts presented to the Board.”*® Finally, the ERCB held that Nexxtep was not required to
provide conclusive evidence in order for a determination to be made in its favour.®®

Interestingly, applying the balance of probabilitiestest to the evidenceresultedindiffering
conclusions amongst the Board Members as to whether Nexxtep had established sufficient
evidence to support its application for a pool redesignation order. A majority of the ERCB
concluded that the application for redesignation of theinterval in question should be granted.
The majority acknowledged the “ coordinated, systematic, and multidisciplinary approach
provided by the applicant in the presentation of itsevidence” as being helpful in meeting the
evidentiary burden of proof.®’

While the minority Board Member also agreed that the evidentiary test to be applied to
the application was the balance of probabilities, he was of the view that the evidence
provided by Nexxtep did not support a redesignation of theinterval. Based on hisfindings,
the minority Board Member believed that the current designation of the interval in question
was accurate or, aternatively, that insufficient evidence had been provided to suggest
otherwise. It appears that the minority Board Member waslikely influenced by the fact that

%0 Nexxtep, supra note 353 at 5.

L Ibid.
%2 Ibid.
%3 |bid. at 6.

% (1921), 61 S.C.R. 608 at 616.
%5 Nexxtep, supra note 353 at 6.
366 Ibid.

37 Ibid. at 25.
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redesignating the C pool would have*“ significant consequencesfor the partiesinvolved” and
that “elements of this decision will influence future zone and pool designations in this
area.”®

9. ERCB DEecisioN 2009-064: CoMPTON PETROLEUM CORPORATION: APPEAL OF
ERCB HIGH Risk ENFORCEMENT ACTION 13%

Section 2.2.1(2) of Directive 056° requires sweet gas well licence applicantsto include
in consultation and notification requirementsall partieswithin 100 m of aproposed well. As
well, s.2.2.1(3) requiresan applicant to meet consul tation and notification requirementswith
respect to all parties whose rights may be directly and adversely affected, including parties
with adirect interest in land. Section 2.2.1(4) requires that an applicant “also include those
people that it is aware of who have special needs or concerns and reside beyond the
consultation and notification radius.” *™* A failure to meet these consultation and notification
requirementsmay result in aHigh Risk Enforcement Action being issued in accordancewith
Directive 019: ERCB Compliance Assurance — Enforcement.2

The Graffs, who owned land 180 m from a well applied for by Compton Petroleum
Corporation (Compton) and resided 17 km fromthewell, had ahistory of objectingto oil and
gasactivity in the area, of which Compton was aware. Compton failed to include the Graffs
initsconsultation and notification measuresfor thewell. Compton’ sfailureto do so resulted
in the issuance of a High Risk Enforcement Action by Board staff. Compton appealed and,
as aresult, the Board was required to determine the meaning of “people who have special
needs or concerns and reside beyond the consultation and notification radius’ asoutlined in
S. 2.2.1(4) of Directive 056. It was “ not disputed that Compton was aware of the Graffs, the
nature of their concerns, and the location of their residence in relation to the proposed
wells.”3™ At issue was compliance with s. 2.2.1(4) of Directive 056.

The Board noted that “[s]lection 2.2.1(4) refers specifically to residents, not
landowners.”*™* As such, an enforcement action due to non-compliance with s. 2.2.1(4)
cannot be based on proximity of a project to lands.” Further, the application of s. 2.2.1(4)
“does not depend upon afinding of special needs, but rather afinding of knowledge by the
applicant of people with special needs or concerns,” even if the applicant disagrees with the
special need or concern raised and those special needs or concerns are only an assertion.>
AsComptonwasawarethat the Graffshad rai sed concerns asserting special needs, the Board
agreed that the Enforcement Audit Section of the ERCB appropriately found Compton to be
aware of a party with special concerns that resided outside the applicable radius. 37

%8 |pid. at 37.

%9 Compton Petroleum Corporation: Appeal of ERCB High Risk Enforcement Action 1, ERCB Decision
2009-064 (3 November 2009)[ Compton].

50 gQupra note 243.

51 bid.
sz ERCB, Directive019: ERCB Compliance Assurance—Enforcement (Calgary: ERCB, 2007) [Directive
019].

578 Compton, supra note 369 at 8.
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s75 Ibid. at 10.

816 Ibid. at 8.

s Ibid. at 9.
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However, although the Board found that Compton had knowledge of a person with a
special concern, the Board agreed with Compton that s. 2.2.1(4) was open-ended and found
that some measure of reasonableness must be applied in determining which landownersthat
reside beyond theradii indicated in Directive 056 should be included in the consultation and
notification process.*® The Board concluded that “if the application of a requirement is
unclear or if the result would be unreasonable,” enforcement should not be undertaken.®”® In
undertaking aprimafacie assessment of the possiblerisks, based on thefact that thewell was
asweet gaswell and the fact that the Graffs' residence was 17 km from the well, the Board
concluded that Compton should not reasonably be required to notify the Graffs of its
applications. Further, it was reasonable for Compton to refer to previous decisions of the
Board in anal ogous circumstances to determine an appropriate publicinvol vement program.
As aresult, the High Risk Enforcement Action was inappropriate.®°

10. ERCB DEcisioN 2009-041: PENN WEST PETROLEUM LTD.: APPEAL OF
ERCB HIGH Risk ENFORCEMENT ACTION 2%

The depth of cover requirements prescribed by s. 20 of Directive 066: Requirements and
Procedures for Pipelines® and s. 20 of the Pipeline Regulation®® require operators to
maintain at all times a minimum depth of cover over pipelines as specified in Canadian
Sandards Association (CSA) Z662-07: Oil and Gas Pipeline Systems; in the case of water
crossings, aminimum of 1.2 m of earth cover is required.®*

After apipelinefailureon 30 April 2008 that resulted in therelease of produced fluidsinto
ariver, the Board issued a High Risk Enforcement Action 2 against Penn West Petroleum
Ltd. (Penn West) for unsatisfactory depth of cover of a pipeline and failure to conduct the
required right-of-way surveillance. Penn West appeal ed to the ERCB Corporate Compliance
Branch on the basis that upon taking operatorship of the pipeline in September of 2007, it
“did not have an opportunity to do right-of-way surveillance when the pipeline was not
covered with snow.”*® Further, Penn West maintained that aeria surveillance conducted
immediately after assuming operatorship indicated that there was no exposure of the pipe.**®
The ERCB Enforcement Advisor denied the appeal. Penn West appealed to the Board.

In denying Penn West’ sappeal, the Board noted that several actionsand inactionsof Penn
West contributed to the failure. Operators cannot assume that conducting depth of cover
inspectionswithin oneyear of acquiring operatorship of apipelineareadequate. Theoperator
must do what is “prudent and advisable,” and “[a]ny assumptions about the adequacy of

8 bid.
59 Ibid.
0 Ibid.

%1 PennWiest PetroleumLtd.: Appeal of ERCB High Risk Enforcement Action 2, ERCB Decision 2009-041
(11 August 2009) [Penn West].

%2 EUB, Directive066: Requirementsand Proceduresfor Pipelines(Calgary: EUB, 2005) at 12 [Directive
066].

% Alta. Reg. 91/2005.

%4 Penn West, supra note 381 at 1.
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inspections of facilities acquired from another operator” are made at the operator’s own
risk. >

Specifically, the Board noted that the failure to conduct depth of cover inspectionsduring
the late summer and early fall of 2007, when there was ample time to do so, was a relevant
factor inits decision.®® A company cannot rely on the fact that it had recently acquired the
pipeline from another operator, nor can it rely on alack of information about the geography
and snow cover inthe areaasjustification for not conducti ng adequateinspections.®®® Onthis
basis, the Board found that the depth of cover requirements are prescribed and that Penn
West wasnot i n technical compliancewith the requirements.>® The Board denied the appeal,
holding that the High Risk Enforcement Action was appropriate.

D. ALBERTA SURFACE RIGHTSBOARD

The Alberta Surface Rights Board (SRB) is established under the Surface Rights Act.>*
Pursuant to its enabling legislation and regul ations made thereunder, the SRB is authorized
to resolve disputes between operators and landowners/occupantsrel ated to entry onto lands,
annual reviews of compensation, damages, and recovery of compensation®? in the context
of energy activities (such as oil and gas devel opments), transmission lines, coal mines, and
telephonelines. The SRB’ sjurisdiction extendsto all land in Alberta, including both private
and Crown land, except land within a Métis settlement®* but does not apply to pipelinesthat
are subject to regulation by the NEB.** A change in regulatory jurisdiction over the subject
facility impacts the application of the SRA.3%

The following discusses decisions of the SRB that will be of interest to those engaged in
the energy industry.

1 AIR PRODUCTS CANADA LTD. V. 1274664 ALBERTA LTD.>%®
Section 12 of the SRA authorizesthe Board to grant aright of entry order (ROE) in respect

of wells, facilities, power lines, coal mines, and pipelines, if an operator and
landowner/occupant cannot reach an agreement for access to the land.

%7 |bid. at 3.

%8 |bid. Seealso ERCB, Bulletin 2009-012, “ Surveillance and I nspection of PipelineWater Crossings” (14
April 2009), regarding requirements for addressing right-of-way surveillance for pipelines.

¥ Penn Wegt, ibid. at 4.

30 bid. at 3-4.

¥ R.SA.2000,c. S24[SRA].

%2 SRB, Mandate and Roles Document (Edmonton: SRB, 2009) at 4, online: SRB <http://www.surface
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%3 SRA, supranote 391, s. 2.

%4 See Anderson Energy Ltd. v. Baron, SRB Decision 2010/0073 (26 January 2010). All SRB decisions
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In Air Products, the SRB considered an application by Air Products Canada Ltd. (Air
Products) pursuant to s. 12(1)(c) of the SRA or, in the alternative, s. 12(3), requesting the
issuance of a ROE not only in respect of apipeline but also in respect of an access road for
the pipeline. Section 12(1)(c) refers to right of entry to the surface of any land “for or
incidental to the construction, operation or removal of a pipeline.”** Air Products argued
that, while s. 12(1)(c) did not specifically mention access roads, “the overall scheme of the
Act allows for accessto private land for the purpose of constructing a pipeline.”**® Further,
andinthealternative, Air Productsrelied on s. 12(3) asauthority for the SRB to grant aROE
“for mining or drilling operations from adjacent land.” 3%

The Board denied the request insofar as it related to a request for a ROE for an access
road. The SRB concluded that s. 12(1)(c) of the SRA did not specifically refer to aroadway
inrelation to apipeline, and further that an accessroad is not “incidental to the construction,
operation or removal of apipeline,” asoutlinedin the section. Similarly, s. 12(3) of the SRA
did not authorize the SRB to grant a ROE for a roadway to a pipeline.*®

While the SRB was not required to address the issue having regard to its conclusionsin
respect of the scope of ss. 12(1) and (3) of the SRA, the SRB also addressed the underlying
ERCB permit issued in respect of the pipeline, stating that it was not convinced that a
roadway was included in the ERCB pipeline permit.** Assuming that the SRB was correct,
given that the SRB’s jurisdiction requires that it issue a ROE that is consistent with the
ERCB authorization, the SRB would be without jurisdiction to issue a ROE in respect of a
roadway unless it was included in the ERCB authorization.**

2. AIR PRODUCTS CANADA LTD. V. FORT INDUSTRIAL ESTATESLTD.%%

While ROEs are generaly granted as a matter of course, the SRB does have the
jurisdiction pursuant to s. 15(5) of the SRA to hear objections to the issuance of a ROE. In
this regard, each respondent must be notified of an application for a ROE, even if a
respondent confirms that it would be unaffected by the grant of a ROE. If thereis achange
to those registered on title during an application for a ROE, an amended application must be
filed with the SRB before the SRB can issue the ROE.**

%7 gQupra note 391.
3% Ajr Products, supra note 396 at 2.

399 Ibid.
40 |bid. at 4-5 [emphasisin original].
401 Ibid. at 5.
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pipelinesand both thelandownersand operator wereawarethat two pi pelineswoul d be constructed. The
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453 SRB Decision 2009/0501 (25 November 2009) [Fort Industrial].
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In SRB proceedings related to Air Products' application for a ROE in respect of certain
lands held by Fort Industrial Estates Ltd. (Fort), Fort objected to the issuance of the ROE,
arguing, inter alia, that the Air Products’ ERP was found by the ERCB to be deficient and
that Fort had filed aformal review reguest with the ERCB to address concerns about routing
and public safety.

The SRB determined that it would hold a hearing pursuant to s. 15(5) of the SRA to
consider Air Products’ application for a ROE and the objections of Fort. Despite arguments
by Air Products regarding the impact to its project that would result from a delay in the
processing of the ROE application (construction move-arounds, penalties, and business
costs), the SRB held that it required more information regarding the status of the ERCB
permit before issuing a ROE. Fort’s objections “raised some uncertainties surrounding the
validity and standing of the ERCB permit.”“® Further, the SRB noted that as Air Products
was required to satisfy the ERCB that its ERP met application requirements before the
pipeline permit would be effective, the SRB was without authority to issue a ROE until the
pipeline permit was “unconditional.” That is, the SRB held that “[a]n effective and valid
permit is necessary for a Right of Entry Order.” %

3. IMPERIAL OIL RESOURCESLIMITED V. NORRIS™’

Section 28(4) of the SRA precludes the SRB, in certain circumstances, from terminating
ROEs until a reclamation certificate has been issued pursuant to the Environmental
Protection and Enhancement Act.*® However, s. 144(3) of the EPEA provides certain
exceptionsto the need for obtaining areclamation certificate. For example, s. 144(3) allows
the SRB to terminate a ROE without a reclamation certificate where the parties to the ROE
“have entered into a surface lease with respect to the [subject] land.”*® “Surface lease” is
defined in the EPEA as “alease, easement, licence, agreement or other instrument granted
or made ... under which the surface of land has been or is being held.”*°

In Norris, the SRB provides further guidance on itsinterpretation of a“surface lease” as
contemplatedins. 144(3) of the EPEA. On 20 June 2009, Imperial Oil, asoperator, requested
that the SRB terminate a ROE dated 17 September 1974 on the basis that Imperial Oil had
entered into a surface lease with the landowners. Though no parties other than Imperia Oil
made submissions with respect to the request for termination, the SRB rejected the request.
Imperial Oil had entered into a separate surface lease with each of the three owners (who
each held a 1/3 interest in the subject lands), each bearing a different execution date. The
SRB found that the “surface lease” contemplated in s. 144(3) of the EPEA required that all
of thelandownersbe party to the same surface lease and stated that, for purposes of s. 144(3)

4% Fort Industrial, supra note 403 at 4.

4% hid. at 5.

47 SRB Decision 2009/0476 (17 November 2009) [Norris]. By application dated 16 December 2009,
Imperial Oil applied for areview of the decision. In Imperial Oil Resources Limited v. Norris, SRB
Decision 2010/0307 (20 April 2010), the SRB denied the review, holding that Norris would not be
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of the EPEA, “ multiple surface leases for the same piece of land do not constitute the parties
entering into a surface lease.” **

4. CONOCOPHILLIPS CANADA RESOURCES CORP. V. WHITELOCK*?

Pursuant to s. 12 of the SRA, the SRB may issue ROEsthat result in overlapping interests
being granted to different operators. Determining compensation for the overlapping ROE in
such circumstances may be more difficult than in the circumstances of anew taking, asthe
landowner in the case of overlapping ROEs has already been compensated at least to some
extent by the prior user or users.*®

In Whitel ock, the SRB considered the appropriate consideration payableto landownersfor
a ROE that would overlap with two pre-existing users of a road access. In this case,
ConocoPhillips Canada Resources Corp. (ConocoPhillips) required a ROE in respect of
certain lands that were already subject to two prior users, namely ARC Resources Ltd.
(ARC) and True Energy Inc. The ROE for ConocoPhillipswould be located entirely on, but
was shorter than, the ARC road. ConocoPhillips expert testified that the standard practice
in circumstances of overlapping ROEswasthat only the original user of the roadway would
pay annual compensation; any second or third users would only pay an inconvenience
payment to the landowner.*** ConocoPhillipsfurther argued that if the second or subsequent
user caused additional adverse effects, compensation should be directed to the first user
rather than the landowner.*® On the basis that it, as the third user, would not cause ongoing
impacts and effects, ConocoPhillips argued that it should be required to pay compensation
only for first year disturbance and inconvenience, with no annual component.

The SRB awarded no compensation for loss of use or land value in respect of the
ConocoPhillips’ ROE, in essence hol ding that thelandownershad al ready been compensated
for land value at the timethat the original surface |ease was negotiated and that there was no
further evidence of any diminution of interest. Similarly, the SRB was not persuaded that
there would be an increased | oss of use asthe landowners did not have use of the land at the
time the ConocoPhillips ROE was granted.*®

However, the SRB was of the view that there would be “additional nuisance,
inconvenience, and noise” arising from the activities of ConocoPhillips, which were not
addressed in the surface | ease agreement between the landowners and thefirst user.*” In this
regard, an award to the landowners was warranted. The SRB rejected the arguments of
ConocoPhillips and required that payment for additional adverse effect, nuisance, and
inconvenience be directed to the landowner (not the first user) and that second and
subsequent users should be required to pay annual compensation. The SRB was, however,
clear that only the “incremental adverse effect, nuisance, inconvenience, and noise” were

“1 " Norris, supra note 407 at 3.
42 gRB Decision 2009/0258 (14 July 2009) [Whitelock].

43 bid. at 4.
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compensable.*® Additionally, the SRB awarded aone-time payment for general disturbance
pursuant to s. 25(1)(f) of the SRA in the amount of $2,500, which in the circumstances
appears to have been intended to reflect the particular facts surrounding the relationship
between the operator and landowner.

An appeal of this decision was brought by the landowners, but dismissed by the Alberta
Court of Queen’sBench, with an award of party and party costsin favour of ConocoPhillips,
pursuant to s. 26(9)(b)(ii) of the SRA.*°

5. HAUN V. FIRST WEST PETROLEUM INC.*%

Section 36 of the SRA allows an applicant to request an order from the SRB regarding
unpaid rental arrears. In Haun, the applicant brought nine applications against First West
Petroleum Inc. for unpaid rental arrearsin accordance with the provisions of the SRA. After
the filing of these applications, the operator went into receivership. While the applicant
argued that referencein s. 36 of the SRAto “receiver” and “receiver-manager” wasintended
to addressan event of insolvency, which was consi stent with the general purpose of the SRA,
the SRB refused to grant as. 36 order against the company in light of the receivership order.

In particular, the SRB noted that the receivership order stated that “no proceeding or
enforcement process of any court or tribunal shall be commenced or continued against the
Receiver without written consent of the Receiver or leave of the court.”** The SRB
characterized the claim for unpaid rentals as a debt claim under the receivership order and
the s. 36 application as a proceeding and/or enforcement process for that debt. Inthe SRB’s
view, such process could not be commenced, or continued, in light of the receivership order.
The SRB did note, however, that oncetherecei vership concluded, theapplicant could submit
anew s. 36 application.*?

E. ALBERTA COURT OF QUEEN’'SBENCH
AND ALBERTA COURT OF APPEAL

1 ENBRIDGE PIPELINES (ATHABASCA) INC. V. KARPETZ?

Section 25 of the SRA identifies factors that the SRB may consider in determining the
amount of compensation payabl e by an operator to alandowner/occupant for awell, pipeline,
facility, or access road. The SRB has routinely considered annual compensation in the
context of wellsites, pipelines, and other oil and gas developments. While annual
compensation for pipelines has been alongstanding and contentious issue before the SRB,

48 |bid. at 9 [emphasisin original].

49 Whitelock v. ConocoPhillips Resources Corp. (21 January 2010), Edmonton 0903-12508 (Alta. Q.B.).
40 SRB Decision 2009/0599 (23 December 2009) [Haun].

42 Ibid. at 4-5.

422 Ibid. at 5.

2 2010 ABQB 108, 22 Alta. L.R. (5th) 314 [KarpetZ].
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the SRB and the courts have consistently refused to award annual compensation in relation
to ROES for pipelines.*?

In October 2008, however, the SRB rendered its decision in Enbridge Pipelines
(Athabasca) Inc. v. Karpetz.*® Inthat decision, the SRB rejected pattern of dealingsevidence
relied upon by Enbridgein making its offer of $1,900/acrefor apermanent right-of-way and
$950/acre for a temporary workspace, the SRB finding that there were cogent reasons for
departing from such evidence.*® The SRB also rejected the landowners position of
$1,900/acre plus annual compensation of $100/acre, finding that it would result in double
compensation.*?” Therefore, the SRB decided to award annual compensation of $100/acre
plusan up-front payment of $700/acre. Asthisaward resulted inthelandownershaving been
paid an amount by the operator greater than that awarded by the SRB, the SRB ordered that
the landowners return the overpayment to Enbridge.*®

Pursuant to s. 26 of the SRA, Enbridge appealed the SRB’ s decision to the Alberta Court
of Queen’sBench. By written judgment on 11 February 2010, the Court overturned the SRB
award of annual compensation.*®

The Court held that the appropriate standard of review in respect of the issues related to
rates of compensation is “reasonableness.”*® In describing the onus placed upon the
appellant Enbridge, the Court stated that in order for Enbridge to succeed in the appeal, it
“must establish that either the decision, on its face, was unreasonable or that the new
evidence introduced on appeal has the effect of making it so.”**

The Court addressestwo mainissuesinitsdecision. Namely, “ pattern of dealings” (PoD)
and annual compensation. The Court affirmed that courtsin Alberta have endorsed the PoD
approach to compensation awards, and have directed that “the SRB should only depart from
such compensation with the most cogent reasons.”*? Based on the evidence that was
presented, the Court concluded that Enbridge had established a PoD and that the SRB’s
reasons for rejecting the pattern were “ neither cogent nor valid.”*** The Court stated:

If the SRB held that Enbridge failed to establish aPoD, then its decision was unreasonable. Evidence at the
SRB and on appeal established the existence of aPoD inthe affected area. On the other hand, if the SRB did
find that a PoD had been established by Enbridge and rejected its application in this case, then it was
unreasonable in doing so.... While a PoD approach to compensation is not perfect, the case law has

44 The SRB hasdenied requestsfor annual paymentsin respect of pipelinesin several decisions, including
Karpetz, ibid.; ARC Resources Ltd. v. Robb, SRB Decision 2010/0084 (1 February 2010); Talisman
Energy Inc. v. Fletcher, SRB Decision 2008/0051 (26 February 2008); ConocoPhillips Canada
Resources Corp. v. Gilkyson, SRB Decision 2010/0162 (25 February 2010).

4% SRB Decision 2008/0362 (14 October 2008).

4% bid. at 24.
427 hid. at 25.
4% |bid. at 29.

49 Karpetz, supra note 423.

40 Ibid. at para. 35. The reasonableness standard is consistent with prior judicial decisions: Imperial Oil
ResourcesLtd. v. 826167 Alberta Inc., 2007 ABCA 131,404 A.R. 212 [Imperial Qil]; Whitelock, supra
note 412.

4L Karpetz, ibid. at para. 44.

42 |bid. at para. 37, citing Imperial Oil, supra note 430 at para. 21.

48 Karpetz, ibid. at para. 55.



478

ALBERTA LAW REVIEW (2010) 48:2

established that it isthe best approach availablein cases such asthis, whichiswhy it should only be departed

from for cogent reasons.

434

The Court also reviewed the annual compensation award made by the SRB, finding that
it too was unreasonable:

Although the SRB’ s reasoning processiis, for the most part, transparent, | find that it is not justifiable nor

intelligible, nor does the decision fall within arange of possible outcomes given the evidence of a pattern

of dealings that was beforeit.

The Court went on to highlight the unreasonableness of the SRB’s approach

435

n

determining the amount of annual compensation, stating that

[t]he SRB had no evidencebeforeit asto whether any of the Respondentsdid experiencethese* effects’ and,
if so, the value of thelossesto theindividual landowners. The figure of $100 was simply grabbed out of the
air by the Respondentsto represent these “intangible and difficult to quantify” factorsand the SRB accepted

it. There was no realistic or evidentiary basisfor selecting that number, ... thereis no basis upon which the
landowners should receive annual compensation

Given the dearth of evidence concerning the values of the intangible and “ difficult to quantify” factorsthe

SRB accepted as being present, it is unreasonable to make an arbitrary award that so grossly exceeds the
actual value of the land involved.**®

Finally, the Court looked to the practical difficulties of awarding annual compensation:

In my view, such an award of annual compensation reviewable every five years creates a significant and

unnecessary administrative burden.... Further, a future hearing would undoubtedly be plagued with

consideration of the same arbitrary, intangible and immeasurable factors as the SRB considered in this

Case.

The Court set asidethe SRB award of compensation and fixed compensation, asrequested
by the operator, at $1,900 for the permanent right-of-way and $950 for the temporary work
space, in accordance with the PoD established by the operator, absent any annual component
to compensation.

2.

BEARSPAW PETROLEUM LTD. V. ALBERTA (ENERGY AND UTILITIES BOARD)*®

Section 14 and Appendix 11 of ERCB Directive 064: Requirements and Procedures for
Facilities™ provide that H,S emissions detected “off lease” may be defined as a major
unsatisfactory inspection, resulting inaHigh Risk Enforcement Action pursuant to Directive

435
436

438
439

Ibid.

Ibid. at para. 70.

Ibid. at paras. 64, 66, 68.

Ibid. at para. 69.

2009 ABCA 361, [2009] A.J. No. 1200 (QL) [Bearspaw].

ERCB, Directive 064: Requirements and Procedures for Facilities (Calgary: ERCB, 2005) [Directive
064].
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019.*° As aresult of odours detected outside of Bearspaw’ s fenced facility area, the ERCB
issued a High Risk Enforcement Action. Bearspaw disputed the enforcement action on the
basisthat it owned the entire parcel of land both inside and outside the fenced facility, and
that the odoursweretherefore not “ of f lease.” The ERCB wasunconvinced by the argument,
finding that Bearspaw could not be excused from the Board's requirements intended to
safeguard the public and avoid placing other land users at risk of exposure to harmful
substances as aresult of the unique landholding.***

The Court of Appeal noted that “[t]heterm ‘ off-lease’ and theterm*|ease’ are not defined
in the legidation, regulations or directives.”*? In accepting the Board’s decision as
reasonabl e, the Court acknowledged that the area outside the fenced facility was leased by
Bearspaw to afarmer, that the farmer was making use of the land beyond the fence with the
consent of Bearspaw, and, as aresult, Bearspaw had given up the right to use those landsin
connection with its operations.**®

3. KELLY V. ALBERTA (ENERGY RESOURCES CONSERVATION BOARD)**

The issue addressed in this decision was whether certain residents were entitled to
standing in respect of an ERCB application. At thetime of the proceeding beforethe ERCB,
Directive 071: Emergency Preparedness and Response Requirements for the Petroleum
Industry**created certain zones around proposed wells, including an emergency planning
zone (EPZ) and a protective action zone (PAZ). The EPZ was defined as “[a] geographical
area surrounding a well, pipeline, or facility containing hazardous product that requires
specific emergency response planning.” *4® The PAZ was defined as“[a]n area downwind of
ahazardous rel ease where outdoor pollutant concentrations may result in life-threatening or
serious and possibly irreversible health effects on the public.”*’

The ERCB received objections to the drilling of two sour gas wells from residents who
lived within the PAZ, but outside of the EPZ. In determining whether the residents who had
filed objections had standing pursuant to s. 26(2) of the ERCA,*® the ERCB determined that
residence within the PAZ was insufficient on its own to establish that a person has “rights
that may be directly and adversely affected by the ERCB’ s approval” of the application.**
Rather, the Board held that an objecting party must own land; “reside in a setback area or
notification or consultation radiusas prescribed in” Directive 056; or residein the cal cul ated
EPZ for the facility in order to have rights pursuant to s. 26(2) of the ERCA, or must
otherwise demonstrate that he “has legal rights that may be directly and adversely affected
by adecision” of the ERCB.*

40 gQupranote 372.

Bearspaw Petroleum Limited: Complaint Respecting EUB Enforcement Actionsand Allegation of Bias

Against the EUB Red Deer Field Centre, ERCB Decision 2007-090 (6 November 2007) at 10-11.

42 Bearspaw, supra note 438 at para. 7.

4“3 |bid. at para. 8.

444 2009 ABCA 349, 464 A R. 315 [Kelly].

45 ERCB, Directive071: Emergency Preparednessand Response Requirementsfor the Petroleum|ndustry
(Calgary: ERCB, 2008) [Directive 071].

46 |bid. at 65.

4“7 |bid. at 68.

48 Qupranote 314.

449 Kelly, supra note 444 at para. 13.

40 Ihbid.
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In its decision issued 28 October 2009, the Alberta Court of Appeal overturned the
Board's determination on standing, finding that the Board erred in its interpretation and
application of s. 26(2) of the ERCA. The Court found that the definition of a PAZ indicated
that those who live within the PAZ may have their rights directly and adversely affected as
aresult of a hazardous release, were entitled to be included in an Applicant’s Participant
Involvement Program under Directive 056, and were to be granted standing to challenge an
ERCB decision.*" The Court therefore required that the Board hear the residents’ concerns
respecting the sour gas wells.

The Court held that s. 26(2) of the ERCA does not require that aresident within the PAZ
provide substantive evidencethat they will bedirectly and adversely affected, but rather only
requires that they provide evidence that they may be directly and adversely affected.*? The
residents need not provide evidence of potential negative effects as“thelocation of the PAZ
in conjunction with the evidence of the location of the ... residences was sufficient” to
establishthat their rightswere potentially directly and adversely affected.**® The Court noted
that, upon establishing this, the onus then shifted to the proponent to prove that the residents
werein fact not directly and adversely affected.**

In assessing the standing of the residents, the Board also stated:

If an objecting party or review applicant does not own land or reside in a setback area or notification or
consultation radius as prescribed in ERCB Directive 56, or the calculated EPZ for the facility, the onusis
on an objecting party or review applicant to establish that he or she haslegal rightsthat may be directly and
adversely affected by a decision by the ERCB to approve an application. The impact must be specific and
the objecting party must establish that he or she may be affected in a different way or to a greater degree
than members of the general public.455

The Court of Appeal disagreed with this reasoning, holding that there was nothing in s.
26(2) suggesting that a finding of “directly and adversely affected” meant being “ affected
in adifferent way or to agreater degree than members of the general public.”** Further, the
Court suggested that where a person demonstrated that they have a right to consultation
pursuant to Directive 056 and Directive 071, that person has a legal interest that would
satisfy the first branch of s. 26(2). Further, that person would also satisfy the factual branch
of whether those rights may be directly and adversely affected.

Based on the Court of Appeal’ sruling, the ERCB initially suspended the issuance of any
new sour gas well licences. Subsequently, the Board announced that Directive 071 was
wrong in designating the PAZ as being potentialy larger than the EPZ, and therefore
recalibrated the modelling such that the PAZ would not extend beyond the EPZ.
Amendmentsto both Directive 071 and Directive 056 removed reference to the “ emergency

41 |bid. at paras. 26, 35.

42 |bid. at para. 37.

43 |bid. at para. 39.

44 |bid. at para. 44.

45 |bid. at para. 13 [emphasis added by the Court].
46 |bid. at para. 32.
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awareness zone” or “EAZ,” which was defined as the area outside the EPZ where public
protection measures may be required.*’

4, SINCENNESV. ALBERTA (ENERGY AND UTILITIES BOARD)*®

Thiswas an appeal by landowners, Sincennes and others, to the Alberta Court of Appeal
from a decision of the Alberta Energy and Utilities Board (EUB), the predecessor to the
ERCB. The case involved a permit issued by the NEB to construct and operate an
international “merchant” power lineto be built by private enterprise based on market need.
Thiswasthefirst opportunity for the courtsto consider the uniqueinterdel egation provisions
of the NEB Act governing the construction and operation of international power lines. It was
also the first application to come before the EUB pursuant to the international power line
permitting process provided for through 1990 amendments to the NEB Act.**®

Pursuant to the NEB Act, two alternative processes are available for the approval of
international power lines. The certificate process involves the exercise of federal law only.
The permit process involved both federal authority and delegated provincial authority. An
applicant isentitled to elect which processit invokes and, in this case, Montana Alberta Tie
Ltd. (MATL), which was proposing to build an international power line from Alberta to
Montana, elected to proceed by way of the permit process.

The NEB granted the permit, which included a condition requiring that the transmission
line be constructed and operated within the general corridor applied for by MATL and
approved by the NEB (Condition No. 4). MATL then applied to the EUB pursuant to ss. 14
and 15 of the Hydro and Electric Energy Act*® for approval to construct and operate the
subject transmission line. During the EUB hearing, the Board addressed both the
location/route of the transmission line as well as the public interest in having the line built.
Inrelation to thelocation or route, the Board stated that it did not believethat itsjurisdiction
extended “to considering the relative merit of corridors beyond the preferred route as the
matter of corridor selection” had already been assessed and approved by the NEB.***

The Alberta Court of Appeal granted leave to appeal the decision of the EUB on two
grounds: (1) “[w]hether the EUB erred in its interpretation and application of the interplay
of jurisdiction between the NEB and the EUB under the National Energy Board Act,
particularly inrelation to the selection of thelocation of aninternational power ling”; and (2)
“[w]hether the EUB erred in its interpretation and application of the public interest test,
particularly in light of the ‘merchant nature’ of the project.” %

47 ERCB, Bulletin 2009-41, “ Processing of Applications for Sour Oil and Gas Development in Light of
the Court of Appeal Decision inthe Matter of Kelly v. Alberta (Energy Resour ces Conservation Boar d)
and Grizzly Resources Ltd.” (13 November 2009) [ERCB, Bulletin 2009-41].

456 2009 ABCA 167, 454 A.R. 121 [Sincennes].

49 Seegenerally NEB Act, supra note 4, Part I11.1.

40 RSA. 2000, c. H-16.

61 Montana Alberta Tie Ltd.: 230-kV International Merchant Power Line— Lethbridge Alberta to Great
Falls Montana, EUB Decision 2008-006 (31 January 2008) at 12.

42 gincennes, supra note 458 at para. 26.
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The Court of Appeal held that the standard of review with respect to thejurisdiction of the
NEB and the EUB under the NEB Act is correctness. The Court further held that “[t]he
standard of review with respect to a tribunal’s application of its public interest mandate is
reasonableness.” *** However, to the extent “that the issue requires the determination of the
test for what constitutes public interest, the standard of review is correctness.”*%*

Theissuein respect of thefirst ground of appeal was the scope of the EUB’ sauthority to
consider thelocation of the line once the NEB has approved the general route. The majority
of the Court considered Condition No. 4 in the permit requiring that the line be constructed
and operated within the general corridor and the NEB’s jurisdiction to include such a
condition. In this regard, the Court noted that the National Energy Board Electricity
Regulations specifically provide that “thelocation of thefacilities’ isamatter “in respect of
which termsand conditionsmay beincluded in any permit for the construction and operation
of an international power line.”** Although recognizing that there was ambiguity in the
legislation, the Court held that “the possibility of alternative locations outside the corridor
has been removed from the provincial designate’s authority” and that a contrary
interpretation would “promote operational conflict.”*® While the landowners argued that
such aninterpretation would essentially deprivethem of fundamental justice, astherewould
be no opportunity for themto participatein afull oral hearing regarding the route of theline,
the Court disagreed, focusing in part on one of the purposes and objectives of thelegidative
scheme: namely, to avoid duplication of process.*”

With respect to the public interest, the landowners argued that the EUB jurisdiction was
narrow and only enabled the EUB to consider “ social and economic effectsof the project and
the effects of the project on the environment.”*® While the Court did not conclude whether
“need to Albertans’ was a requisite element of the public interest, the Court came to the
conclusion that thetest for public interest is predominantly the formulation of an opinion by
a tribunal and that there are no firm criteria for determining public interest that will be
appropriate in every situation.*® The Court concluded that the EUB did not err in its
consideration of the public interest. The Court was “satisfied that the EUB’ s assessment of
publicinterest was made having regard to the broad range of benefits and burdens associated
with the construction and operation” of the transmission line, and further, that “[t]he
assessment was made after a comprehensive review of the specific social, economic and
environmental effects of the proposed line, including those that are unique to a merchant
line." 47

While the majority dismissed the appeal, a dissenting judgment was rendered by Conrad
J., who would have granted the appeal on thefirst ground. In her view, the EUB had theright
and duty to consider al relevant factorsin therouting of theline, just asit would for anintra-

45 |bid. at para. 29.

e hid.

465 S.0.R./97-130, s. 6.

46 Sincennes, supra note 458 at para. 50 [emphasis added)].

7 |bid. at para. 57.

48 |bid. at para. 61.

469 Ibid. at para. 29, citing Memorial Gardens Association (Canada) Ltd. v. Colwood Cemetery Co., [1958]
S.C.R. 353 at 357.

40 gGincennes, ibid. at para. 73.
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provincial line, including alternate routes outside the general corridor approved by the
NEB.*™* Such jurisdiction was not affected by Condition No. 4 or the relevant provisions of
the NEB Act. Indeed, Conrad J. held that a determination of the public interest by the EUB
would necessarily involve consideration of whether alternative corridors were feasible and
would cause less impact on the public and the environment.*

Leave to appea to the Supreme Court of Canada was dismissed without reasons.*”
5. CYMBALUK V. ALBERTA (SURFACE RIGHTS BOARD)*"

On 12 March 2007, landowners brought an application before the SRB pursuant to s. 30
of the SRA requesting, among other things, an order that would require TransAltato monitor
the amount of soil removed from their land and where that soil was stored. That application
was denied by the SRB on the basisthat concerns with respect to the soils management plan
were outside of itsjurisdiction.

Later that year, the landowners applied pursuant to s. 29(b) of the SRA for areview of the
ROE and the compensation order, seeking compensation for the value of top soil that had
been taken from their land by TransAltain order to repair adjacent lands, rather than being
stockpiled for reclamation ontheir ownland. The SRB al so dismissed that application. It was
thislatter decision of the Board that was the subject of the judicial review considered by the
Court.

The Court held that the standard of review for adecision of the SRB in which it declined
to reconsider a prior refusal to award additional compensation to landowners was
reasonabl eness.*”® Upon finding that the SRB’ sdecision wasreasonableand that the SRB did
not err in its exercise of its discretion to reconsider a refusal to award compensation, the
Court disposed of thejudicial review application. Whilethisfinding was sufficient to dispose
of the judicial review application, the Court provided analysis on several other issues. In
particular, the Court concluded that the ROE did not validate TransAlta's conduct in
removing soil fromthelands, and that the terms of the ROE were not broad enough to permit
TransAlta to remove topsoil and use it for purposes other than restoring the landowners
land.*”® That i, the Court found that TransAltawas acting in breach of itsauthority under the
ROE when it used the landowners’ soil to restore adjacent lands. Such aright did not exist
in the ROE, nor could such aright be implied from the terms of the legislation, which only
provided the operator with the “right-of-entry in respect to the surface of theland ... and for
or incidental to any mining operation.”*”’

4 |bid. at para. 125.

472 |bid. at para. 80.

473 Roy Swanson Farms Ltd. v. Alberta (Energy and Utilities Board), [2009] 3 S.C.R. ix.
an 2009 ABQB 263, 471 A.R. 166.

4% |bid. at para. 16.

46 |bid. at paras. 22, 24.

47 |bid. at para. 25.
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6. GIFT LAKE METIS SETTLEMENT V. METIS SETTLEMENTS
APPEAL TRIBUNAL (LAND ACCESS PANEL)*®

The Court considered an appeal by the Gift Lake Métis Settlement on theissue of whether
the Métis Settlements Appeal Tribunal (MSAT) erred in its interpretation of “cumulative
effect” as found in s. 118(1)(c) in the Metis Settlements Act.*”® The Court noted that this
decision represented the first instance in which the Land Access Panel (LAP) had been
requested to make an award for “loss of cultural value and for cumulative effect.” %

Asthe Court of Appea understood it, one way of describing the LAP' s approach is that
compensation for cumulative effects can only be rewarded if the effects “occurred or will
occur during the relevant review period.”* While the LAP indicated a willingness to
consider approachesto the valuation of cumul ative effectsimpacts, it was not able to award
compensation based on generalities about impacts or the extent of one company’s
responsibility for the cumulative impacts. In this regard, the LAP did not award
compensation for effects that were experienced during an earlier review period, as such
would amount to an award of retroactive compensation.

In the circumstances, the Court of Appeal found that the decision of the LAPwas entitled
to deference and concluded that the standard of review was one of reasonabl eness. The Court
was of the view that the findings of the LAP were not unreasonable. Further, the Court held
that it was not unreasonable for the LAP to require evidence from the applicant of “ specific
cumulative effects.” %8 The appeal was dismissed.

7. BIG Loor CATTLE Co. LTD. v. ALBERTA (ENERGY RESOURCES
CONSERVATION BOARD)*®

On 21 September 2009, Paperny J. rendered oral reasons for decision in respect of the
abovenoted matter. Thedecision addressesarel atively new provision of the ERCA that came
into force 20 April 2007, namely s. 41(2.2), which states:

If an applicant makes awritten request for materialsto the Board for the purpose of the application for leave
to appeal under subsection (2), the Board shall provide the material s requested within 14 daysfrom the date
on which the written request is served on the Board.*®*

Petro-CanadaOil & Gas (Petro-Canada) appliedto the ERCB for licencesto drill sour gas
wells and to construct associated pipelines. In February 2009, the proceedings were
suspended upon disclosure of apersonal relationship between an ERCB employeeinvolved
in the application and a Petro-Canada employee who aso had some involvement with the

478 2009 ABCA 143, 454 A R. 53 [Gift Lake].

4P RSA. 2000, c. M-14.

40 Gift Lake, supra note 478 at para. 41. See Gift Lake Métis Settlement v. Devon Canada Corporation,
MSAT Order No. 176 (12 April 2007). All MSAT decisions can befound online: MSAT <http://www.
msat.gov.ab.ca/appeal M SATDecisions.asp>.

4L Gift Lake, ibid. at para. 36 [emphasis omitted)].

42 |bid. at paras. 40-41.
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licence application. In March of 2009, the ERCB decided to continue with the Petro-Canada
application onthebasi sthat the rel ationship did not create areasonabl e apprehension of bias.
It was this decision upon which leave to appeal was sought. In order to support the leave to
appeal application, an application was made for a court order requiring that the ERCB
produce certain materials.

Relying on s. 41(2.2) of the ERCA, the appellants requested that the ERCB make certain
material savailableto them, including internal Board emailsand correspondence betweenthe
Board and its independent legal advisor in relation to the Petro-Canada proceeding. While
the Board stated that it had produced all documents that were before the panel in arriving at
itsconclusionin respect of the Petro-Canada application for sour gaswell licences, it did not
provide internal emails or other internal documents, including transcripts of interviews not
before the panel, on the basis that documents not before the panel were not relevant or
required to be produced. The Board further refused to produce alegal opinion that the Board
had received on the basis of solicitor-client privilege. When the appellants did not get all
materials requested, they appealed.

The Court noted that the purpose of s. 41(2.2) of the ERCA was to provide a mechanism
for an appellant who is seeking leave to request material s beforethe Court grantsitsleave.*®
Whilethe Court refused to determine the scope of production required pursuant to s. 41(2.2)
and in particular whether the statute conferred the right to documents beyond the record or
supplementary to the record, the Court did determine that produceability pursuant to s.
41(2.2) is“directly related to relevance on that application” for leave.*®® The Court held that
all materials relied upon by the panel were produced. The remaining documents were not
before the panel, and there was a question asto their relevance. They were not “reasonably
necessary” to address the leave application.®®’ The Court therefore dismissed the appeal.

8. CANADIAN NATURAL RESOURCESLTD. V.
BENNETT & BENNETT HOLDINGSLTD.*®

On 30 March 2010, a three member panel of the Alberta Court of Appeal (Cété, Picard,
and O'Brien JJ.) dismissed an appeal by Canadian Natural Resources Ltd. (CNRL) that
arosg, initially, from a decision of the SRB.

As background, CNRL had 11 surface leases with Bennett & Bennett Holdings Ltd. and
Circle B Holdings Ltd. (collectively, Bennett). Each surface lease required that CNRL pay
annual compensation. The rate of annual compensation was reviewable every five years.
CNRL attempted to negotiate new compensation rates for seven of the leases when they
came up for review, but the parties were unsuccessful in reaching a consensus. The matter
was heard by the SRB. Before the SRB, CNRL requested that the rate of compensation be
reduced. However, the SRB increased the rate of compensation. CNRL appealed the SRB
decision to the Alberta Court of Queen’s Bench. Pursuant to s. 26(6) of the SRA, the appeal
to the Court of Queen’s Bench wasin the form of a new hearing — or trial de novo.

485 Big Loop, supra note 483 at para. 6.

46 |bid. at para. 9.

7 Ibid.

48 2010 ABCA 91, 477 A.R. 226 [Bennett].
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While the Court allowed the appeal in part, CNRL sought leave to appeal the decision to
the Alberta Court of Appeal. CNRL raised four grounds of appeal. The Court granted leave
on only two grounds: namely, whether the judge misconstrued the test for determining
whether a pattern of dealings existed and erred in considering factors not in issue at the
hearing, and whether the judge erred in rejecting the expert testimony of whether a“ pattern
of dealings” existed.*®®

CNRL argued that the chambers judge erred in their determination that no pattern of
dealings had been established, as well asthe way in that the Court reached that conclusion.
Inparticular, CNRL argued that several of thefactorsthat the Court consideredin concluding
that no pattern of dealings had been established were not relevant and that a pattern of
dealings could be determined without reference to such factors.**®

In dismissing the CNRL appeal, the Court concluded that the chambers judge did not
decide unreasonably. The Court of Appea did not consider that the lower court’'s
consideration of the above noted factors were preconditions to a determination of whether
apattern of dealingsexists, although they noted that even if thosefactorswerefirmrules, the
result of their decision would not have been different.** Further, the Court of Appeal noted
certain deficienciesin the expert’ sevidence, notably that the expert |acked defined selection
criteriaand confined hisreview to only certain comparables made by one or two companies,
and the comparables relied upon were a considerabl e distance from the wellsite locations at
issue, with no evident rationale for not using closer comparables.**

9. FREEHOLD PETROLEUM AND NATURAL GAS OWNERS ASSOCIATION
V. ALBERTA (ENERGY RESOURCES CONSERVATION BOARD)*%?

Section 28 of the ERCA defines “local intervener” for the purposes of awarding coststo
those who participate in an ERCB hearing. A local intervener includes a person with an
interest in land whose interest “may be directly and adversely affected by a decision of the
Board.”**

In February 2009, the ERCB convened a hearing to consider an application by Montane
for areview pursuant to s. 39 of the ERCA of an OMERS well licence. Prior to the hearing,
the ERCB granted to the Freehold Petroleum and Natural Gas Owners Association (the
Association) full participation rights. However, the Board did note that the Association was
allowed to participate regardless of whether it had standing and that the Association’s
participation did not bear on its status as a local intervener or its entitlement to local
intervener costs. Ultimately, the ERCB denied recovery of costs to the Association.** The
Association sought leave to appeal on two grounds, one of which was whether the Board

49 |bid. at para. 3.

40 |bid. at para. 6. For alisting of the factors considered, see Canadian Natural Resources Ltd. v. Bennett
& Bennett Holdings Ltd., 2008 ABQB 19, 436 A.R. 256 at para. 88, citing Intensity Resources Ltd. v.
Dobish (1989), 94 A.R. 366 (Q.B.).

41 Bennett, ibid. at para. 8.

42 |bid. at paras. 19-24.

43 2010 ABCA 125, [2010] A.J. No. 405 (QL) [Freehold].

44 gQupranote 314.

4% Freehold, supra note 493 at paras. 3-7.
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erred in determining that rights of a member of the Association would not be affected by a
decision of the Board.

The Court of Appeal dismissed the leave to appeal application on the basis that the
grounds of appeal did not warrant the grant of leave. The Court deferred to the Board's
determination of whether the requirements of s. 28 of the ERCA had been met, namely
whether the Association’ smembershad aninterest inland that may bedirectly and adversely
affected by the decision of the Board.** This caseisinteresting for the apparent basis upon
which the Association was permitted to participate fully in the hearing. In this regard, the
related ERCB Cost Order cites correspondence from the Board dated 6 February 2009
whereby the Board stated that although the Association “may not satisfy the criteria as set
out in section 26(2) of the ERCA to attain standing at the hearing ... the [Association] and
its members may have extensive and perhaps unique experience on the principal issues
arising in this proceeding.” %’

10. TRANSCANADA PIPELINE VENTURESLTD. V.
ALBERTA (UTILITIES COMMISSION)*%®

TransCanada Pipeline Ventures Ltd. (Ventures) owns and operates the natural gas
Ventures Pipeline. In 1998, Suncor and V entures entered into along-term agreement for gas
transmission services.

In March 2006, Suncor applied to the EUB requesting that the Board investigate the
services and tolls of Ventures Pipeline. The issue was whether the Ventures Pipeline was a
“gasutility” pursuant tothe GUA*® and whether the Board had thejurisdictiontoinvestigate,
and regulate, the rates and services of the pipeline. The Board determined that it had the
jurisdiction to conduct an investigation. This decision was upheld on appeal .3®

Asaresult of theinvestigation, the AUC — the successor of the EUB in these matters—
determined that the rates on the Ventures Pipeline were “unjust or unreasonable, unjustly
discriminatory, or unduly preferential” and determined that it would regul ate the pipeline.®
TransCanada sought leave to appeal to the Alberta Court of Appeal, arguing that the AUC
did not havethejurisdiction tointerferewith private contracts, or ratesthat were set pursuant
to those contracts, where the contract only related to the provision of services and does not
involve the provision or supply of gas or acommodity. The Court of Appeal disagreed.

4% |bid. at para. 12.

47 OMERSEnergy Inc.: Section 39 Review of Well Licences No. 036235 and No. 0392996 — Warwick
Field, ERCB Cost Order 2009-008 (11 August 2009) at 4.

4% 2010 ABCA 96, 474 A R. 350 [ TransCanada Ventures].

49 gypra note 210.

50 gquncor Energy Inc.: Preliminary Decision Regarding Jurisdiction to have the Ventures Pipeline (Oil
Sands Pipeline) Regulated Under the Provisions of the Gas Utilities Act, EUB Decision 2006-105 (24
October 2006), aff’ d TransCanada Pipeline VenturesLtd. v. Alberta (Energy and UtilitiesBoar d), 2008
ABCA 55,429 A.R. 171.

%1 TransCanada Pipeline VenturesLtd. & Suncor Energy Inc.: Application to Have the Ventures Pipeline
(Qil Sands Pipeline) Regulated Under the Provisions of the Gas Utilities Act — Section 24 of the Gas
Utilities Act — Investigation, AUC Decision 2009-065 (20 May 2009) at 26.



488 ALBERTA LAW REVIEW (2010) 48:2

In considering the AUC’ s powers under its governing legislation, the Court of Appeal
noted that s. 17 of the GUA, with respect to contracts for the supply of gas, provides the
Commission “with broad procedural and substantive powers.” > Further, s. 36 of the GUA
also grantsthe Commission broad rate-making and ancillary powersthat are complementary
to, and supportive of, the powers conferred in s. 17, and are sufficiently broad to grant the
Commission the power to adjust contractual rates.>® Finally, the Court noted that s. 25(a) of
the GUA also supported their conclusions by limiting the ratesthe owner of agasutility may
impose. As aresult, the Court held that “[a]n excessive charge made under a contract is no
less objectionable than one made where no formal and express contract exists.”

Therefore, relying on the statutory provisions of the GUA, the Court concluded that the
Commission had the jurisdiction to set rates for transmission service provided by Ventures
Pipeline. The Court aso relied on a public policy argument to support the position that the
Commission hasthe ability to change contractual rates. The Court reasoned that to allow gas
utilities “to escape regulation merely by entering into contracts with members of the public
... would be contrary to the public interest mandate entrusted to the Commission.”*® The
Court was reluctant to construe the legislation in a manner that would defeat the
Commission’s mandate when other reasonable interpretations of the legislation were
available.5®

The Court held that eveniif itsinterpretation of the GUA wasincorrect, s. 81 of the Public
Utilities Act®™” would fill “agap in the jurisdiction,” asit allows the Commission to adjust
rates for the supply of a commodity or service.>®

11. HUNT OIL COMPANY OF CANADA V. GALLEON ENERGY?®

This judicial decision originated from an ERCB proceeding held in respect of an
application by Hunt Oil Company of Canada (Hunt) to amend its enhanced recovery scheme
in order to drill additional wells. Galleon Energy Ltd. (Galleon), who had a competing
waterflood operation, objected to the application and was granted standing by the ERCB.
While the ERCB ultimately approved Hunt’s application, it decided to hold a hearing to
consider the application.

Subsequent to the Board' s approval of the Hunt application, Hunt sued Galleon in tort
seeking damages of $30 million, alleging that Galleon’ s objection in the ERCB processwas
both improper and prolonged the approval process. While the main issue before the Court
was whether the statement of claim should be struck, the decision of the Alberta Court of
Queen’s Bench confirms that, in the circumstances, the claims in the statement of claim
“undermine the administrative law process and are an abuse of the process of this Court.” 5%

%2 TransCanada Ventures, supra note 498 at para. 39.
S |bid. at para. 41.

4 bid. at para. 43.

5 pid. at para. 46.

506 Ibid.

so7 R.S.A. 2000, c. P-45.

%8 TransCanada Ventures, supra note 498 at para. 53.
50 2010 ABQB 212, [2010] A.J. No. 348 (QL).

510 |pid. at para. 83.
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Further, the Court held that the potential for litigation subsequent to the ERCB process
“could only detract from parties appropriately participating in the ERCB process.”*™ The
Court struck the statement of claim, finding that it disclosed no cause of action and was an
abuse of process of the Court.

12. ATCO GASAND PIPELINESLTD. AND THE ALBERTA UTILITIES COMMISSION

During the past 12 months, the Alberta Court of Appeal has rendered three decisions
related to the assets of a regulated utility, ATCO Gas and Pipelines Ltd. (ATCO). In
particular the Court dealt with issues relating to the sale of ATCO'’ s Harvest Hills property;
the changein useof its Salt Caverns; and the effective datefor removal of the Carbon facility
(anatural gas storage facility) from rate base. ATCO was successful on appeal in all cases.

InATCO Gasand PipelinesLtd. v. Alberta (Energy and Utilities Board),>*? the Court dealt
with issues arising from the sale of ATCO’s Harvest Hills property. Following direction
previously provided by the Supreme Court of Canada and the Alberta Court of Appeal, the
Alberta Court of Appeal affirmed that the AUC has no jurisdiction to appropriate proceeds
from the sale of lands that are neither used nor required to be used to provide service to
customers.®® Further, the AUC has no jurisdiction to impose a condition on, or appropriate
proceedsfrom, the sale of property wherethe property never had a utility use. Moreover, the
Court held, in aseparate decision,™ that changing the use of,, or ceasing to use, an asset for
utility purposes is not subject to the approval of the AUC pursuant to s. 26 of the GUA.5
The Court did indicatethat the AUC retained jurisdiction to requirethat autility demonstrate
that it was prudent to remove those assets from service as part of itsnormal prudence review
at the next rate case.

In the third decision, the Court of Appeal dismissed an application by the City of Calgary
that requested leave to appeal a decision of the AUC.5® The AUC decision dealt with the
issue of the appropriate adjustment date for assets that are sold or disposed of by the utility.
Theissuerelated to the disposition of the Carbon facility, anatural gas storage asset and, in
particular, the appropriate adjustment datefor the purposes of adjusting rate baseand revenue
requirement. While the City argued that the relevant adjustment date was the date upon
which the AUC granted approval for the sale pursuant to s. 26 of the GUA, the AUC
determined that the rel evant adjustment date was the date upon which the AUC rendered its
decision deciding that the Carbon facility was neither being used by ATCO nor required to
be used for providing regulated utility service. The Court denied the City’s leave to appeal
application on the basisthat the appellants had not rai sed * a serious arguabl e question of law
or jurisdiction.”* In essence, the Court held that upon the AUC determining that the Carbon
facility was neither being used by ATCO nor required to be used for providing regulated

S pid. at para. 82.

512 2009 ABCA 171, 454 A.R. 176.

%2 lbid. at para. 29, citing ATCO Gasand PipelinesLtd. v. Alberta (Energy and Utilities Board), 2006 SCC
4,[2006] 1 S.C.R. 140; ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board), 2008
ABCA 200, 433 A.R. 183.

514 ATCO Gas and Pipelines Ltd. v. Alberta (Utilities Commission), 2009 ABCA 246, 464 A.R. 275.

55 1bid. at para. 56.

16 Calgary (City of) v. Alberta (Utilities Commission), 2010 ABCA 158, [2010] A.J. No. 540 (QL).

57 1bid. at para. 20.
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utility service, the AUC had no jurisdiction to include that asset in rate base. It is this date
that represented the appropriate adjustment date.

F. CANADA-NEWFOUNDLAND AND L ABRADOR OFFSHORE
PETROLEUM BOARD AND THE CANADA-NOVA SCOTIA
OFFSHORE PETROLEUM BOARD

The Canada-Newfoundland and Labrador Offshore Petroleum Board (C-NLOPB) was
created in 1985 under the Atlantic Accord and has regulatory oversight of operator activity
for the purposes of regulating the oil and gasindustry offshore Newfoundland and L abrador
and on behalf of the Governments of Canada and Newfoundland and Labrador. The C-
NL OPB regulatesthree production facilities offshore Newfoundland and L abrador: Hibernia,
Terra Nova, and White Rose. Pursuant to its enabling legislation,*® the four regulatory
mandates of the C-NLOPB are: safety, environmental protection, resource management, and
industrial benefits.

Established in 1990 under the authority of the Canada-Nova Scotia Offshore Petroleum
Resour ces Accor d |mplementation Act, > the Canada-Nova ScotiaOff shore Petrol eum Board
(C-NSOPB) regulates petroleum activities and resources offshore Nova Scotia.

1. OFFSHORE HELICOPTER SAFETY INQUIRIES

On 8 April 2009, the C-NLOPB announced that it would establish aninquiry into worker
safety following atragic helicopter crash offshore Newfoundland and L abrador on 12 March
2009.%° The offshore helicopter safety inquiry was established to make recommendations
regarding safety plan requirementsfor companiesoperating in the offshoreareaand theroles
that these companies play to ensure that safety plans are maintained by helicopter operators;
search and rescue obligations of helicopter operators required by contract or legislative or
regulatory requirements; and the role of the C-NLOPB and other regulators to ensure
companiescomply with legislative requirementsfor worker safety. The Commissioner of the
Inquiry, Robert Wells, is to receive expert reports by 31 May 2010. A public comment
process and hearing process commencing 28 June 2010 will follow.

2. HIBERNIA DEVELOPMENT PLAN AMENDMENT APPLICATION®2!

By Decision Report 2009.10, the C-NLOPB approved the Hibernia Development Plan
Amendment Application, which was submitted by Hibernia Management and Devel opment
Company Ltd. (HMDC) on 5 June 2009. The HMDC recently released the Hibernia
Devel opment Plan Amendment —Part 152 and the Amendment to the Hiber nia Benefits Plan

8 See the Canada-Newfoundland Atlantic Accord Implementation Act, S.C. 1987, c. 3 [Newfoundland
Accord Act]; Canada-Newfoundland and Labrador Atlantic Accord | mplementation Newfoundland and
Labrador Act, R.S.N.L. 1990, c. C-2.

519 S,C. 1988, c. 28 [Nova Scotia Accord Act].

50 C-NLOPB, News Release, “C-NLOPB Announces Inquiry Into Worker Safety Associated With
Heli gﬁpt(ler Crash” (8 April 2009), online: C-NLOPB <http://www.cnlopb.nl.ca/news/nr20090408
eng.shtml>.

52 Hi%ernia Development Plan Amendment Application, C-NLOPB Decision Report 2009.10 (7 August
2009), online: C-NLOPB <http://www.cnlopb.nl.ca/index.shtml>.

%2 HMDC, Hibernia Development Plan Amendment — Part | (St. John's: HMDC, 2010).
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— Hibernia Southern Extension Project.>® and is accepting comments from the public until
31 May 2010.

G. ONTARIO ENERGY BOARD

The OEB regulatesthe province' snatural gasand electricity sectorsin the publicinterest.
The following discussion highlights devel opments from the OEB for the period May 2009
to April 2010.

1. OEB DECISION ON A PRELIMINARY MOTION EB-2009-0172:
ENBRIDGE GASDISTRIBUTION INC.52*

An application by Enbridge sought to recover in rates costs associated with certain green
energy initiatives. Without determining whether it had the jurisdiction to include such costs
inrate base, the OEB declined to allow such investmentsciting both general utility principles
and policy. According to the OEB, “[w]hen assets are allowed in rate base it is generally
because those assets are related to the monopoly franchise.”®® In the circumstances,
Enbridge did “not have a monopoly franchise for the production of renewable energy.”5?®
Further, from apolicy perspective, allowing apublic utility to include such costsin rate base
would transfer therisk to the ratepayer, which in the Board’ s view would be “ unfair to other
market participants.” %" Allowing such costs would also be inconsistent with government
policy under the Electricity Act, 1998, which requires that funding for renewable energy
projects “come from all electricity ratepayers, not only the ratepayers of the utility that
decides to embark on those initiatives.”> Having regard to the scheme of legidation, the
OEB concluded that “thereis no compelling reason to conclude that the costs of renewable
energy projects should be allowed in the rate base of agas utility.”>* Therefore, none of the
costs were to be borne by Enbridge’ s ratepayers through their natural gas rates.

2. OEB DEcIsION EB-2009-0422 — OEB APPROVAL OF APPLICATION
BY DAWN GATEWAY PIPELINE LIMITED PARTNERSHIP GRANTING
LEAVE TO CONSTRUCT A NATURAL GAS PIPELINE

On 23 December 2009, Dawn Gateway filed an application for leave to construct an
approximately 17 km natural gas pipeline. In aprior decision of the Board, which dealt with
Union Gas' applicationto sell its St. Clair Lineto Dawn Gateway to beintegrated into anew
cross-border service from Michigan to Ontario, the OEB determined that it had jurisdiction
over the proposed 17 km pipeline.®®! Asaresult of that decision, Dawn Gateway withdrew
its application from the NEB that had requested approval pursuant to s. 58 of the NEB Act

%2 HMDC, Amendment to the Hibernia Benefits Plan — Hibernia Southern Extension Project (St. John's:
HMDC, 2010).

%24 Enbridge Gas Distribution Inc., OEB Decision on aPreliminary Motion EB-2009-0172 (22 December
2009) [Enbridge].

5 bid. at 5.
25 Ibid.
%27 |bid. at 6.

528 S.0.1998, c. 15, Sch. A.
%2 Enbridgel, supra note 524 at 8.

530 Ibid.
%1 See Union Gas, supra note 53.
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for the construction of the samefacilitiesaswell as purchase of the two existing lineswhich
would have connected physically to theinternational border. In Dawn Gateway,** the OEB
granted leave to construct the 17 km of pipeline.

Dawn Gateway also sought approval for a “regulatory framework,” which included a
proposal to chargetollsat negotiated rates; an approach that was based on the practice of the
NEB related to Group 2 companies. |n particular, Dawn Gateway sought to haveitstollsand
tariffs regulated on a complaints basis and to file its annual audited financial statements.
Parties questioned whether the NEB’ s normal practice for Group 2 companiesisto require
that tolls be filed. The OEB stated:

The Board does not intend to determine whether each and every pricein each and every contract isjust and
reasonable. Rather, the Board is being asked to approve maximum rates. The Board concludesthat it is not
necessary for the Board to see each rate in each contract and to make a determination that they are just and
reasonable. Rather, the Board isrelying on acomplaint systemjust asthe NEB does. Nor doesthe NEB make
an Order relating to each rate in each contract. 5%

This decision is a significant development in terms of the enhanced flexibility afforded
pipeline developers in Ontario to implement market-based rates.

3. UPDATE ON MULTI-YEAR INCENTIVE REGULATION
FOR NATURAL GASUTILITIES

In July 2008, the OEB issued itsdecision in relation to amulti-year incentive rate-setting
methodol ogy for Enbridge Gas Distribution Inc. (Enbridge Gas Distribution) and Union Gas
Limited (Union Gas).>* The OEB has advised that it considers that this approach to rate-
making has been “positive,” citing the efficiency benefits passed on to consumersin 2008
— with Union Gas sharing excess earnings of $34.5 million and Enbridge Gas Distribution
sharing excess earnings of $5.8 million with customers.>®

4, UPDATE ON NATURAL GAS FORUM

Inthefall of 2003, the OEB undertook acomprehensive sector review aimed at improving
the efficiency and effectiveness of natural gasregulation in the province, releasing Natural
Gas Regulation in Ontario: A Renewed Policy Framework.®*® The conclusions and
recommendations achieved through the reporting framework were designed for
implementation over several years through a series of public processes inclusive of
stakeholder participation.

%2 gypranote 53.

58 |bid. at para. 47.

%% EnbridgeGasDistribution Inc., Union GasLtd., OEB Joint Decisions EB-2007-0606 & EB-2007-0615
(31 July 2008).

5% SeePamelaNowina, “LDC Gas Forumin conjunction with Industrial Gas Users Association” (Speech
by OEB Vice-Chair, Montreal, 13 November 2009), online: OEB <http://www.oeb.gov.on.ca/OEB/_
Documents/Speeches/speech |IGUA_Nowina_20091113.pdf>.

5% OEB, Natural GasRegulationin Ontario: ARenewed Policy Framework (30 March 2005), online: OEB
<http://www.oeb.gov.on.ca/documents/consultation_ontariogasmarket_report_300305.pdf> [Policy
Framework].
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Numerous recommendations arose asaresult of the Policy Framework and asaresult, the
Board has been continually working to address several identified key issues. In thisregard,
the following summarizes recent noteworthy developments arising in response to issues
identified by the Policy Framework.

a Pre-Approval of Cost Conseguences — Long-Term Supply

Arising from a Board initiated consultation process to discuss the needs, benefits, and
risks of entering into long-term contracts for natural gas supply, including the potential
impact of these contracts on competition, utilitieswill be given the opportunity (that is, itis
not mandatory) to apply on acase-by-case basisfor pre-approval of long-term contracts that
support the development of new natural gas infrastructure. Guidelines govern the pre-
approval process.>

b. Commodity Pricing, Load Balancing, and Cost Allocation
of Regulated Supply

In September 2009, the Board issued a decision on methodologies for gas commodity
pricing, load balancing, and cost allocation between supply and delivery functions.>*® The
Board determined that the 12-month forecast period and quarterly rate adjustment frequency
in place was appropriate and rejected a proposed Ontario wide reference commodity price.
The 12-monthrolling approach to disposing of account balanceswasupheld. Whileidentical
filing requirements were not mandated on utilities, some standardization measures were
implemented. The harmonization of load balancing policies was rejected. Instead, a series
of changes to the establishment of mean daily volume and daily contract quantity were
proposed and are scheduled to take effect in 2011. The Board also addressed the need for
regulated gas supplies to be structured and provided for in a format facilitative of
competition. Whilethe OEB determined that theincremental costing approach for setting the
gas supply administration fee (currently utilized) was appropriate, it rejected the
implementation of a standardized billing terminology between utilities.>*

C. Storage and Transportation Access Rule (STAR)

Following adetermination that the OEB would not regul ate the prices charged for storage
services offered by Enbridge, Union Gas, and affiliated operators, the Board released arule
in December 2009, slated to come into force 16 June 2010, to address affiliate relationships
through operating and reporting requirements, and a complaint process.> Rules regarding
non-discriminatory access to transportation services establish operating requirements and

57 Letter from Kirsten Walli, Secretary, OEB to all participants in EB-2008-0280, “ Filing Guidelines for
the Pre-Approval of Long-Term Natural Gas Supply and/or Upstream Transportation Contracts’ (23
April 2009).

%% Methodologies for Commodity Pricing, Load Balancing and Cost Allocation for Natural Gas
Distributors, OEB Decision EB-2008-0106 (21 September 2009) [ Methodol ogies]. The OEB issued this
amended decision and order following an additional proceeding, launched on a Board motion pursuant
to ss. 19 and 36 of the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Sch. B.

% Methodologies, ibid. at 32-35.

540 Letter from Kirsten Walli, Secretary, OEB to dl participants in Consultation Process EB-2008-0052
(Phase | of STAR) & all other interested parties, “Notice of Issuance of a New Rule: Storage and
Transportation Access Rule (STAR)” (9 December 2009).
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reporting requirements for natural gas transmitters, integrated utilities, and storage
companies.

d. Distribution Revenue Decoupling (EB-2010-0060)

On 22 March 2010, the Board initiated a consultation process to examine revenue
adjustment and cost recovery mechanisms available to distributors in an effort to address
revenue erosion resulting from unforecasted changes in energy volumes sold. “Revenue
decoupling” fully or partially disconnectsthelink between consumption and revenue. Pacific
Economics Group Research was retained to analyze available mechanisms and issued a
report titled Review of Distribution Revenue Decoupling Mechanisms.>* The Board has
invited comments on the report until 3 May 2010. Following stakehol der meetings, the OEB
will render final recommendations and policies.

H. ENVIRONMENTAL APPEALSBOARD

1. APPEAL Nos. 07-010-021-R: STONE AND ULFSTEN V. DIRECTOR,
NORTHERN REGION, REGIONAL SERVICES, ALBERTA ENVIRONMENT,
RE: IMPERIAL OIL RESOURCESLIMITED, ENCANA CORPORATION,
CANADIAN NATURAL RESOURCES LIMITED, HUSKY OIL OPERATIONS LIMITED,
AND BLACKROCK VENTURESINC. (NOW SHELL CANADA LTD.)%*2

“ AlbertaEnvironment, through itsairshed policies, isdevel oping aprovincewideprogram
to monitor air quality on aregional basisin addition to afacility-based approach.”>* As part
of the move towards regional airshed monitoring, Alberta Environment issued several
amending approvals under the EPEA for six existing enhanced recovery in situ oil sands or
heavy oil processing facilities near Cold Lake, Alberta, operated by Imperia Oil, EnCana,
CNRL, Husky Oil Operations Limited, and Shell Canada Ltd. (collectively, the approval
holders). The amending approvals incorporated the Lakeland Industry and Community
Association (LICA) Air Quality Monitoring Program Network to monitor air quality in the
area.

The issuance of the amending approval s was appealed by a number of arearesidents and
groups, many of which were either withdrawn or dismissed by the Environmental Appeals
Board (EAB) ultimately leaving two area residents as the appellants. The main issues on
appeal were the adequacy of the LICA Air Quality Monitoring Program Network with
respect to themonitoring of ambient air quality inrelation to health and environmental safety
and whether the monitoring program was “ properly designed having regard to the potential

5 Mark Newton Lowry & Matt Makos, Review of Distribution Revenue Decoupling Mechanisms
(Madison, Wisc.: Pacific Economics Group Research, 2010), online: OEB <http://www.oeb.gov.on.cal
OEB/_Documents/EB-2010-0060/Report_Revenue_Decoupling_20100322.pdf>.

%2 goneand Ulfsten v. Director, Northern Region, Regional Services, Alberta Environment, re: Imperial
Oil Resources Limited, EnCana Corporation, Canadian Natural Resources Limited, Husky Oil
Operations Limited, and Blackrock Ventures Inc. (now Shell Canada Ltd.), EAB Appeal Nos. 07-010-
021-R (27 May 2009), online: EAB <http://www.eab.gov.ab.ca/>.

3 |bid. at para. 177.
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for facility upset conditions.”>* Other issues were whether LICA had an adequate quality
assurance program and employed properly qualified personnel 3

The LICA monitoring program included three stationary continuous monitors, one
portabl e continuous monitoring station, and 25 passive monitors, compared with the previous
monitoring system of 78 static monitors, ten passive monitors, and eight continuous
monitors that operated at variousintervalsthroughout the year.>*® The EAB recognized that
although there were fewer monitors under the LICA system, the information collected by
passive and continuous monitors would “be more useful for measuring and analyzing
regional emissions.”*’ As well, the continuous monitors would be more effective as they
would “be spread throughout the airshed instead of being located in proximity to one
facility.”>*® The appellantswere not necessarily opposed to regional monitoring, but wanted,
in addition to regional monitoring, al of the monitoring requirements in place before the
issuance of the amending approvals.>®

The Board recognized that the purpose of the amending approvals was to give effect to
a mandated requirement on the part of the approval holders to participate collectively in a
regional air monitoring system managed by an outside agency (that is, LICA). The facility-
specific monitoring conditions and stack emission monitoring conditions in each of the
approval holders approvals did not change as a result of the issuance of the amending
approvals.>® The Board accepted that the move towards regional airshed monitoring was*“a
sound approach to assessing cumulative impacts of development in a specific area.” "
Although the appellants expressed concerns with this approach, “the Board had no evidence
presented to it to recommend changesto the Alberta Environment airshed monitoring policy
and program.” %2

With respect to facility upset conditions, the Board clarified that “the primary intent of
regional airshed monitoringisnot to catch exceedances’ but “to measure cumulativeimpacts
of the various facilities on the air quality in a specific airshed.”>* Compliance monitoring
till applied to al of the approval holders, asconditionsstill existed inthe original approvals
“to record and measure stack emissions and upsets.” %

With respect to the other issues, the Board found that LICA’ s program to ensure quality
and employ qualified personnel was acceptable.®®

Ultimately, the Board stated that there was “value in the policy shift from site specific
‘fence line’ monitoring to regional airshed monitoring networks.”** However, the Board

%4 |bid. at para. 14
55 1bid.

5% 1bid. at para. 183.
%7 1bid. at para. 185.
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55 |bid. at paras. 207-21.
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made anumber of recommendations*“toimproveresidents confidencein LICA’soperations
and the transparency of the monitoring program.” >’

I1l. LEGISLATIVE DEVELOPMENTS

Significant legislative devel opments have occurred in the period from May 2009 to April
2010 in jurisdictions across Canada. The following is a summary of relevant federal
legidlative developments and statutory developments arising in the Canadian provinces of
Alberta, British Columbia, Saskatchewan, and Ontario that are of relevance to energy
practitioners.

A. FEDERAL

The federal government released the details of its 2010 budget on 4 March 2010.5% The
budget incorporates severa key regulatory and environmental initiatives of significance,
including an initiative to streamline regul atory regimes, which would focus on streamlining
the northern regulatory review and modernizing the regulatory system for project review.
With respect to the latter, and what appears to be a response to difficulties in dealing with
environmental assessments, approvals, and First Nation consultation, the budget proposes
that environmental assessments for energy projects be delegated from the CEA Agency to
the NEB and the Canadian Nuclear Safety Commission (CNSC) for those projects that fall
respectively within each agency’ s area of expertise.>®

Following the release of Budget 2010, proposed changes were announced to the CEAA
pursuant to Bill C-9: An Act to implement certain provisions of the budget tabled in
Parliament on March 4, 2010 and other measures.®*° For example, anew s. 15.1(1) in the
CEAA would alow the Environment Minister to determine the scope of a project as being
limited to one or more components,®' and anew s. 7.1(2) would identify certain classes of
projects— generally federally funded infrastructure projects— for which no environmental
assessment would be required. Environment Minister Jim Prentice has stated that the
proposed changes will ensure that “we get good environmental outcomes’ while “not
delaying and frustrating projects through unnecessary red tape.” 5

Proposed amendments to s. 11.01 of the CEAA would recognize that the CNSC or the
NEB could be the “responsible authority” with respect to an environmental assessment
process.®® The NEB has recently posted to its website information regarding its new role

7 |bid.

%8 Department of Finance, Budget 2010: Leading the Way on Jobs and Growth (Ottawa: Public Worksand
Government Services Canada, 2010), online: Department of Finance <http://www.budget.gc.ca/
2010/pdf/budget-planbudgetaire-eng.pdf> [Budget 2010].

559 Ibid. at 104.

%0 3d Sess., 40th Parl., 2010 (as passed by the House of Commons 8 June 2010) [Bill C-9]. Theprovisions
of the CEAA arerequired to be reviewed every five years. The next review was to have commenced in
May 2010.

%1 Thislatter provision isin response to the Supreme Court of Canada decision in MiningWatch Canada
v. Canada (Fisheries and Oceans), 2010 SCC 2, [2010] 1 S.C.R. 6.

%2 Martin Mittelstaedt & Gloria Galloway, “ Ottawa revises rules of environmental review regime” The
Globe and Mail (31 March 2010), online: The Globe and Mail <http://www.theglobeandmail.com/
news/politics/ottawa-revises-rules-of -environmental -review-regime/article1518844/>.

%3 Bill C-9, supra note 560.
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under the CEAA, confirming that it would now be responsible for compl eting environmental
assessments for projects within its jurisdiction that would otherwise have been assessed by
ajoint review panel under the CEAA. Under the contemplated * substituted process,”*** ajoint
funding program similar to that currently found in the CEAA would be established to provide
support for meaningful participation of the public in the regulatory process.

1. THE CANADA OIL AND GAS DRILLING AND PRODUCTION REGULATIONS,
NEWFOUNDLAND OFFSHORE PETROLEUM DRILLING AND PRODUCTION
REGULATIONS, AND NOVA SCOTIA OFFSHORE PETROLEUM DRILLING
AND PRODUCTION REGULATIONS

The Canada Oil and Gas Drilling and Production Regulations™® were brought into force
on 31 December 2009 and are an amalgamation and modernization of the Canada Oil and
Gas Drilling Regulations®®® and the Canada Oil and Gas Production and Conservation
Regulations™ that formerly existed under COGOA>® and the Newfoundland Accord Act and
Nova Scotia Accord Act. The new regulations are intended to improve the regulatory
framework®® and to address issues regarding duplication and the prescriptive nature of the
regulations®® which have historically led to increased costs, inefficiency, and
ineffectiveness.®® The changes are intended to support continued growth and
competitivenessin the frontier and the offshore oil and gasindustry, “while maintaining the
highest standardsfor safety, environmental protection and management of resources.” > The
NEB, together with the C-NSOPB and C-NLOPB, is in the process of developing goal-
oriented guidelines that will supplement the Production Regulations.

Both the current and past regul ations are mostly directed towards technical requirements
and operati onsrespecting saf ety, appropriate conservation of hydrocarbon resources, andthe
protection of the environment during drilling and production operations,*” and having a
management system in place to ensure compliance.®™ In addition to identifying reporting
requirements, the regulations set out the information that must accompany regulatory
applications.’™

%4 NEB, “Participant Funding and Substitution of Environmental Assessments,” online. NEB
<http://www.neb.gc.calclf-na/rsftyndthnvrnmnt/nvrnmnt/nvrnmnt-eng.html>. The* substituted process’
has always been available under the CEAA, and wasinvoked as a pilot project in 2006 in respect of the
EmeraBrunswick Pipeline Project. On 2 October 2009, the CEA Agency issued itsreport on the project
substituted hearing.

%5 S.0.R./2009-315 [Production Regulations]. Consequential amendments to the Canada Oil and Gas
Installations Regulations, S.O.R./96-118, and the Canada Oil and Gas Certificate of Fitness
Regulations, S.0.R./96-114 a so came into force on 31 December 2009.

%6 5,0.R./79-82, asrep. by Production Regulations, ibid.

%7 S.0.R./90-791, asrep. by Production Regulations, ibid.

%8 gupranote 8.

%0 For example, the regulationsimprove flexibility for the devel opment of regulatory process efficiencies
by permitting the Board to address certain matters (that is, well spacing) by way of Orders: Registration
SOR/2009-315, C. Gaz. 2009.11.2306 at 2342.

570 Ibid. at 2344. Theregul ationsare more goal -oriented and incorporate goal -based and perf ormance-based
elements, although prescriptive elements remain in respect of management systems and information
reporting requirements(at 2339). In particul ar, standardsarenolonger incorporated into theregul ations;
rather, operators are expected to identify the “appropriate standards, codes and practices to be applied
for specific projects and for their use in achieving compliance” (at 2341-42).

51 |bid. at 2338.

52 |bid. at 2338-39.

3 |bid. at 2339.

4 |bid. at 2340.

5% |bid. at 2339.
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I'n conjunction with the Production Regulations coming into force, the NEB, C-NLOPB,
and C-NSOPB al so rel eased the Draft Safety Plan Guideline: Guidancefor the Development
of a Safety Plan for Work or Activities,>™® which will be available on a one-year trial basis.
The Board has invited comments on the Draft Safety Plan Guidelines until 31 December
2010.5”” While the Draft Safety Plan Guidelines are not mandatory, they are goal-oriented
and intended to assist operatorsin understanding the Production Regul ationsand devel oping
a safety plan as required pursuant to s. 6 thereof.

2. THE TRANSPORTATION OF DANGEROUS GOODSACT, 199257

Amendmentsin 2009 to the TDGA provide that a person will be deemed an “importer” if
that person is named in the “ shipping record accompanying dangerous goods or a means of
containment on entry into Canada as the person in Canadato whom” delivery isto occur.®™
Further, amendments to ss. 3(2) and (4) are intended to reconfirm that the Act applies
throughout Canada to the transport of dangerous goods, even if that movement is intra-
provincial and does not involve a federally-regulated shipper, unless otherwise exempted
from the application of the Act.*®

B. ALBERTA

Several significant enactments have comeinto force during the period May 2009 to April
2010 that affect, or have the potential to affect, the rights and obligations of parties engaged
in oil and gas activitiesin Alberta.

1. BILL 12; SURFACE RIGHTSAMENDMENT ACT, 2009%

The SRAA cameinto forceon 9 December 2009 and amendsthe SRA. Substantive changes
wereimplemented to streamline the regul atory process and increase efficiency and have the
potential to reduce costsfor all partiesinvolved. The amendmentsimpact the powersof SRB
members,*®? remove time requirements imposed on the SRB for issuing decisions, and
substitute the term “ proceeding” in place of “hearing” in several sections of the SRA.%

5% NEB, C-NLOPB & C-NSOPB, Draft Safety Plan Guideline: Guidance for the Devel opment of a Safety
Plan for Work or Activities (31 December 2009), online: NEB <http://www.neb-one.gc.ca/clf-
nsi/rpblctn/ctsndrgltn/rgltnsndgdl nsprsnttthret/drlIngprdctnrgltn/sftplngdindrft20091231-eng.pdf> [ Draft
Safety Plan Guidelines].

57 The Board notes that it would anticipate releasing additional draft guidance for consultation purposes
within thefirst half of 2010.

58 SC, 1992, c. 34, asam. by S.C. 2009, c. 9, s. 2 [TDGA].

9 bid., s. 2.1.

%0 pavid Johansen, “Bill C-9: An Act to Amend the Transportation of Dangerous Goods Act, 1992,"
Legislative Summary LS-631E (Ottawa: Library of Parliament, 2009), online: Parliament of Canada
<http://www2.parl.gc.ca/Content/L OP/L egi sl ativeSummaries/40/2/c9-e.pdf>.

%L 2d Sess,, 27th Leg., Alberta, 2009 (assented to 4 June 2009), S.A. 2009, c. C-2.5 [SRAA].

%2 gRA, supranote 391, s. 8.

%8 For example, the SRB now has the power to enter on and inspect any buildings, works, or property, or
conduct an examination of any real or persona property in connection with a proceeding, whereas
previously it could do so only in connection with a hearing. Those sections of the SRA, ibid., in which
theword “proceeding” arises are ss. 8, 10-11, 23-24, 26-27, 30-31, 35, and 39.
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The Chair of the SRB is now permitted to select a single member of the SRB to address
any matter and to grant that member the full powers and jurisdiction of the SRB.% Further,
the SRB isauthorized to conduct proceedingsthrough written submissions™ rather than oral
hearings and is authorized to utilize alternative measures for dispute resolution, such as
meetings, mediation, or other dispute resolution processes such as dispute resolution
conferences.® Any settlement reached by the partiesin those processes can be adopted by
the SRB as its decision.®

2. THE CARBON CAPTURE AND STORAGE FUNDING ACT®®

The CCSFA was enacted “to encourage and expedite the design, construction and
operation of carbon capture and storage projectsin Alberta’ in pursuit of the government’s
objective to reduce greenhouse gases.®® The Act commits up to $2 billion from the General
Revenue Fund towards carbon capture and storage projects,>® with the allocation of funds
to be determined by the Minister of Energy generally through grants or contracts for
service. The Act provides the Lieutenant-Governor with the ability to make regulations
setting out the requirements and conditions of grant agreements or contracts for service, or
with respect to any other circumstances, the manner in which apayment may be made under
the Act.>? This legislation is a key component in providing tools for Alberta to become a
world leader in carbon capture and storage technology.

3. THE ALBERTA LAND STEWARDSHIP ACT>®?

The writers of this article understand that an article published herein will address the
details of this legislation and its potential implications for project proponents.>* Indeed,
while the Act is not directed solely at the oil and gas industry, it may have significant
implications for how proponents design and implement a project, and has the potential to
affect the validity of existing approvals a proponent may hold.

%4 bid., s. 3(6).

%5 bid., s. 8(3.1).

% 1bid., s. 8(2)(€). See also SRB, News Release, “ Streamlined Surface Rights Board improves dispute
resol ution process — Landowners, operators wel come mediated meeting format” (9 December 2009),
online: SRB <http://www.surfacerights.gov.ab.ca/Content_Files/Files’NewsRelease.pdf>; SRB, Surface
Rights Board Dispute Resolution Process (N.P.), online: SRB <http://www.surfacerights.gov.ab.ca/
Content_Files/Files/SRBDisputeResol utionProcess.doc>.

%7 SRA, ibid., s. 8(3.2).

%8 SA. 2009, c. C-2.5[CCSFA].

% hid., s. 1.

%0 Government of Alberta, “Carbon Capture and Storage,” online: Alberta Energy <http://www.energy.
alberta.callnitiatives/1438.asp>. Asaresult of thislegidation, the $2 billion committed to the fund has
been allocated to four steel-in-ground Carbon Capture Storage projects: (1) TransAlta Corporation
Project Pioneer ($436 million); (2) Shell Quest Project ($745 million); (3) Enhance Energy Inc. and
North West Upgrading’ sAlbertaCarbon Trunk Line ($495 million); and (4) Swan Hills Synfuels ($285

million).
1 CCSFA, supra note 588, ss. 2-3.
se2 Ibid., s. 5.

593 S.A. 2009, c. A-26.8.
%4 AlanHarvie & Trent Mercier, “The Alberta Land Stewar dship Act and its Impact on Alberta’s Oil and
Gas Industry” (2010) 48 Alta. L. Rev. 295.
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4. THE ENERGY STATUTES AMENDMENT ACT, 2009°%

The ESAA was enacted to achieve the goal s of clean energy production, wise energy use,
and sustained economic prosperity set out in the provincial energy strategy,>® while
eliminating inefficiencies found in existing energy legisation. The effect of the ESAA isto
repeal the Natural Gas Price Administration Act and the Natural Gas Pricing Agreement Act
and to amend ten energy-related statutes. While identified by the legislature as being a
“housekeeping” Act, thereare several substantive amendmentsto existing energy statutes.>”

Pursuant to amendmentsto the OGCA, the “Orphan Fund” has been expanded to include
“large facilities,” defined as a central processing facility or an upgrader integrated into a
central processing facility with capacity of 5000 m® or more per day; a stand-alone straddle
plant; and a gas processing plant with sulphur recovery and a sulphur inlet of one tonne or
more per day.>® Working interest participants of large facilities are responsible for paying
to thelicensee the proportionate share of an orphan fund levy prescribed by the ERCB.>* As
well, the amendments allow the ERCB, upon receiving a written request from the licensee
of alarge facility or a working interest participant of a large facility with a 50 percent or
greater share, to order proportional payment by each working interest participant of asecurity
deposit imposed on the licensee.®®

Further, the ERCB may now deem atransferor of alargefacility asa continuing licensee
of afacility® or can deem alicensee of alarge facility to be a defaulting licensee where it
fails to meet an obligation to contribute to suspension, abandonment, or reclamation costs
and where the licensee “does not exist, cannot be located or does not have the financial
means to contribute.” %

In addition, the ERCB isnow entitled, for thefiveyearsfollowing enactment, to prescribe
orphan fund leviesagainst non-producer licensees of oilfield waste management facilities.®®
The levy must be sufficient to cover the suspension, abandonment, and reclamation costs,
and any reimbursement costs associated with the orphan oilfield waste management
facility.®* However, the total amount levied must not exceed $2 million.®®

The prior requirements for obtaining approval or authorization from the Lieutenant-
Governor has been removed with respect to permits for the use of energy resources as raw
material or fuel; declarationsregarding common carriers, common purchasers, and common

%5 SA. 2009, c. 20 [ESAA].

%% Alberta Energy, Launching Alberta’ s Energy Future: Provincial Energy Strategy (Edmonton: Alberta
Energy, 2008) at 21, online: Alberta Energy <http://www.energy.alberta.ca/Org/pdfsyAB_Provincial
EnergyStrategy.pdf>.

%7 |egidative Assembly, Alberta Hansard, Issue 43e (25 May 2009) at 1246-47.

%8 OGCA, supra note 249, s. 1(1)(aa.1).

9 bid., s. 74(L.1).

80 pid., s. 26.1.

€1 |bid.,s.31.1. Thiswould occur wherethetransferee, within 24 monthsof thetransfer, becomesbankrupt
or insolvent, inactive, dissolved, or is struck from the corporate registry, and the Board finds that the
transfer has resulted in suspension, abandonment, and reclamation costs being transferred without
corresponding value in assets being transferred.

2 hid., s. 70(2)(b.1).

83 bid., s. 76.1(1).

€4 bid., s. 76.1(2).

85 |bid., s. 76.1(4).



RECENT REGULATORY AND LEGISLATIVE DEVELOPMENTS 501

processors; orders regarding a drilling spacing unit as being operated as a unit pursuant to
aspecific formation; and termination of an order varying a pooling order.5%

Other amendments implemented pursuant to the ESAA include changes to the Petroleum
Marketing Act.®*” Hansard suggests that these changes lay the foundation for the bitumen
royaty in kind program.*® The amendments reflect that the Petroleum Marketing
Commission (PMC) is now responsible for receiving and dealing with, on behalf of the
Crown, the royalties owed by lessees related to “hydrocarbon substances,” as opposed to
those just related to crude o0il .5 As such, the PMC may receive delivery of hydrocarbon
substances or money from the lessee as payment of the Crown royalty.®°

One other amendment of note was made to the ERCA whereby the ERCB may, upon the
failure of an operator to pay an administration fee as prescribed by s. 27.2 of the ERCA, “ shut
in afacility, oil sands project, coal project or well of an operator.”®*

5. THE REMEDIATION CERTIFICATE REGULATION®'?

Pursuant to s. 112 of the EPEA, where a substance is released into the environment that
has caused or has the potential to cause an adverse effect, the person responsible for the
release is obligated to undertake remedial measures.®

The RCR, enacted on 3 June 2009, sets out theinformation to beincluded in aremediation
certificate application® and identifieswhen the Director may exerciseitsdiscretiontoissue
aremediation certificate.®® The Director is required to provide a notice of refusal to accept
the application or refusal to issue aremediation certificate or, where approved, acopy of the
remediation certificate issued to both the applicant and landowner.®'®

The RCR also specifies that an Environmental Protection Order can be issued after a
remediation certificate is granted if an inspector or the Director finds that: (1) a substance
specified in the remediation certificate remains present in the remediated zone at alevel in
excess of that permitted at thetimethe certificate wasissued, or (2) aperson caused achange
in the condition or use of the remediated area such that the substance has or may cause an
adverse effect.®’

66 ESAA, supra note 595, ss. 7(6)-(14). Similar amendments have aso been made to the Oil Sands
Conservation Act, R.S.A. 2000, c. O-7.

%7 R.SA. 2000, c. P-10 [PMA].

68 | egislative Assembly, Alberta Hansard, No. 43e (25 May 2009) at 1246 (Dr. Kevin Taft).

€9 PMA, supra note 607, s. 15.

60 |pid. ss. 15, 18, 19(2)(a).

&1 Qupranote 314, s. 27.2(5).

€2 Alta. Reg. 154/2009 [RCR].

&3 Qupra note 408.

64 Qupranote 612, s. 3(2). The information to be included in the application consists of maps and details
indicating, among other things, the location and boundaries of the remediated area, depth of the
remediation, the substance released and its depth and concentration on the land, the location of water
bodies or wells within 300 m of the remediated area, the location of all buildings on the remediated or
adjacent areas, site investigation reports, a detailed history of each release of the substance, written
details on the remediation procedure and the results of the remediation, and plans to monitor and
mitigate or prevent adverse effects outside of the remediated zone.

&5 bid., s. 4.

6 Ibid., s. 6.

&7 bid., ss. 8(2)-(3).
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6. BILL 50; ELECTRIC STATUTES AMENDMENT ACT, 2009648

On 1 June 2009, the Government of Albertaintroduced the Electric Satutes Amendment
Act, 2009, which changes the Electric Utilities Act.®® The Act introduces the concept of
“critical transmission infrastructure” (CTI) with respect to the regulation of electric
transmission facilities in the province. CTI is defined in the Act as “a transmission facility
designated under section 41.1 or the Schedule as critical transmission infrastructure.”® In
this regard, s. 41.1(1) of the EUA provides that the Lieutenant-Governor in Council may
designate as critical transmission infrastructure a proposed transmission facility that meets
certain criteria. 5 Further, the referenced schedul eto the EUA describes certain transmission
infrastructure as*“ critical transmission infrastructure.” To date, five proposed infrastructure
projects have been designated as CTI projects.

Designating facilities as CTI removes the “ needs identification document” requirement
and determination from AUC approval .® That is, while the facility approval will still be
within the jurisdiction of the AUC, it will now be the Alberta government rather than the
AUC that will determinethe need for such facilities. Initsdecisionsregarding siting of CTI,
the AUC must consider the publicinterest. Amendmentswereal so madeto the Transmission
Regulation®® respecting the determination of eligibility to construct and operate critical
transmission facilities.

C. BRITISH COLUMBIA
1 THE GREENHOUSE GAS REDUCTION (CAP AND TRADE) ACT®

The GGRA and the associated Reporting Regulation® impose the requirement for gas
emissionsreporting as of November 2009 for operatorsof a“ regul ated operation or reporting
operation.” % The Reporting Regul ation sets out the requirements for meeting the emission
reporting obligations established by the Act and identifies the criteria for determining
whether an operation is aregulated or reporting operation.

The Reporting Regulation requires an operator to meet reporting requirements if the
operation is a single facility or linear facilities operation that “has a total amount of
attributable greenhouse gas emissionsthat is greater than or equal to [10,000] metric tonnes
of carbon dioxide equivalent.”®%” A greenhouse gasemission is“attributable” if an operation
involvesaspecific activity, source, and gastypeasidentified in Schedule A of the Reporting

68 2d Sess., 27th Leg., Alberta, 2009 (assented to 26 November 2009), S.A. 2009, c. 44.

69 g A, 2003, c. E-5.1[EUA].

€0 hid., s. 1(2)(f.1)

€L bid.

62 | avesta Area Group: Written Complaint about the Conduct of the Independent System Operator, AUC
Decision 2010-104 (10 March 2010) at 17-18 [Lavesta]. In Lavesta, the Commission held that theissue
waswhether the AlbertaElectric System Operator had breached s. 34(1) of the EUA by not filing aneeds
identification document in respect of certain transmission infrastructure. Lavesta was rendered moot by
the Electric Statutes Amendment Act, 2009, supra note 618.

€3 Alta. Reg. 86/2007.

€4 SB.C.2008, c. 32 [GGRA].

625 B.C. Reg. 272/2009.

66 GGRA, supra note 624, s. 4.

€7 Qupranote 625, s. 6.
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Regulation, such as hydrogen production, stationary combustion at oil and gas facilities,
petroleumrefining, natural gasstorage and processing, oil and gasextraction and processing,
or oil and natural gas transmission.®?® The information to be included in an emissions report
isset out in s. 12 of the Reporting Regulation,® although additional information may be
required in specific circumstances.®®

The operator subject to reporting requirements must meet its reporting obligation on an
annual basis, commencing on 1 January 2010 or on the date thereafter that the operations
commence.®*! Provisions with respect to compliance reporting appear to be forthcoming.®*

D. SASKATCHEWAN
1. THE PIPELINESACT, 1998°%%

On 14 May 2009, amendmentsto The Pipelines Act, 1998 cameinto force, broadening the
definition of “pipeline” to include a system of pipes used for the transportation of carbon
dioxide.®

E. ONTARIO
1. THE GREEN ENERGY ACT, 2009%%®

On 14 May 2009, the GEA received royal assent. The intent of the GEA is to boost
investment in renewable energy projects and increase conservation. While the renewable
energy projects arefocused on electricity generation, the Act marks a significant shift inthe
focus of the Ontario energy market to creating a green economy. The Act also transfers the
cost burden for connection of renewable energy generation facilities from the proponent to
Ontario ratepayers, which has been the subject of controversy.

As part of the GEA, the Feed-in Tariff Program (the FIT Program) was initiated, which
allowsproponentsto apply to the Ontario Power Authority for apower purchase contract (the
FIT Contract). TheFIT Contract setsthe pricefor producing renewableenergy (which varies
depending on the renewable source). Currently, the price represents a significant increase
over the average hourly pricefor electricity set by the Ontario Independent Electric System
Operator, thereby giving parties incentive to enter into the Ontario renewable generation
market.

68 pid., s. 2. See generally Sch. A.

€ pid., s. 12.

80 |pid. A verification statement from an independent body may be required which confirms there are no
material errors, omissions, or misrepresentations in the report. It should be noted that a verification
statement fromabody that isnot independent of the operator may still be accepted wheretheverification

- body establishes and documents strategies for mitigating any threat to its independence (s. 22(2)).
Ibid., s. 8.

62 GGRA, supra note 624, s. 3.

633 S.S. 1998, c. P-12.1.

84 bid., s. 2()(i)(D).

85 S.0.2009, c. 12, Sch. A [GEA].
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Asaresult of the introduction of the GEA and development of the FIT Program, therole
of the OEB has also shifted from assessing matters in terms of economic efficiency to
creating agreen economy. The OEB’ s objectives have been amended accordingly to reflect
this shift.®®

V. DEVELOPMENTSIN PoLICY, DIRECTIVES, AND GUIDELINES

Thefollowing discussesrelevant devel opmentsin policy, directives, and guidelinesarising
from the federal NEB, the ERCB, and the SRB.

A. NATIONAL ENERGY BOARD

1. AMENDMENTS TO THE NATIONAL ENERGY BOARD
RULESOF PRACTICE AND PROCEDURE, 1995

On 31 August 2009, the NEB notified interested partiesthat it was considering amending
and updating the National Energy Board Rules of Practice and Procedure, 1995% to reflect
current practice, include technological updates, address recurring procedura issues, and
clarify terminology.®® The preliminary draft of the proposed NEB Rules was provided to
interested parties and the Board requested comments be provided by 16 November 2009.5%
Amendments are proposed to NEB requirementsfor service, filings, participation, evidence
in written and oral proceedings, witnesses, reply evidence and argument, reviews and
rehearings, and stays.

2. REVISIONSTO THE NEB FILING MANUAL AND RESCISSION OF THE
BOARD’s 6 DECEMBER 1995 MEMORANDUM OF GUIDANCE

By letter dated 17 November 2009, the NEB rescinded the Board’s 6 December 1995
Memorandum of Guidance regarding the regulation of Group 2 companies.®* The letter
provides guidance and clarifies the financial regulatory requirements for both Group 1 and
Group 2 companies, which are now outlined in Guide P of the NEB Filing Manual®* and
reminds parties about the requirements under s. 74 of the NEB Act for the transfer, sale,

6% On 21 September 2009, the OEB announced that two initiativesrelated to the GEA had been completed.
In particular, the Distribution System Code was amended to ensure timely connection of renewable
energy. Further, payment procedures for generation facilities under the FIT Program were simplified:
OEB, News Release, “Ontario Energy Board code amendments facilitate connecting renewable
generation” (21 September 2009), online: OEB <http://www.oeb.gov.on.ca/ OEB/_Documents/Press
%20Releases/news _release DSC-RSC_20090921.pdf>.

87 Qupranote 32.

6% | etter from Anne-Marie Erickson, Acting Secretary, NEB to all interested parties, “ Amendments to
National Energy Board Rules of Practice and Procedure, 1995 (“Rules’) — Request for Comments’
(31 August 2009).

6 NEB, National Energy Board Rulesof Practiceand Procedure, 20XX, National Energy Board Act, Draft
(Calgary: NEB, 2009) [NEB Rules]. After 16 November 2009, the Board' s draft amended rules will be
published in the Canada Gazette and the public will again have an opportunity to provide comments.

640 Letter from Anne-Marie Erickson, Acting Secretary, NEB to al pipeline companies under the
jurisdiction of the NEB Act and interested parties, “Financial Regulation of Pipeline Companies under
the Board' s Jurisdiction” (17 November 2009).

&1 NEB, Filing Manual (Calgary: NEB Publications Office, 2004), online: NEB <http://www.neb-
one.gc.calclf-nsi/rpblctn/ctsndrgltn/fingmnl/fingmnl-eng.pdf>.
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purchase, lease, or abandonment of a pipeline or the amalgamation of a company with any
other company 52

Guide P has also been revised to reflect the NEB’ sguidance provided inits 17 November
2009 letter noted above, including the addition of information regarding the distinction
between Group 1 and Group 2 companies. Two new sections have a so been added to Guide
P. InP.6, the distinction between Group 1 and Group 2 companiesisclarified. Thissection
also sets out the tolls and tariffs filing requirements for Group 2 companies. P.7 addresses
abandonment cost obligations, in accordance with the Board’ s RH-2-2008 decision. Further,
Guide BB.1 was added to the Filing Manual, confirming that although Group 2 companies
remain exempt from the Toll Information Regulations,®*® the NEB may still perform audits
of the company.®*

3. ProPOSED REGULATORY CHANGE PRC 2010-01 — ADOPTION OF
CSA Z246.1-09 SECURITY MANAGEMENT FOR PETROLEUM AND
NATURAL GASINDUSTRY SYSTEMS*®

In April 2005, “security” was added to the mandate of the NEB through amendments to
the NEB Act, authorizing the NEB to regul ate the security of energy infrastructure under its
jurisdiction. Although this broader mandate of the Board was implemented through
amendments to the Onshore Pipeline Regulations, 1999 and the National Energy Board
Processing Plant Regul ations,** the NEB al so advised companies subject to NEB regul ation
of the Board's expectations for companies to have an established security management
program.®

In August 2009, a new CSA standard CSA Z246.1-09: Security Management for
Petroleumand Natural Gas Industry Systems>® was published. By |etter dated 26 November
2009, the Board announced that it was considering replacing the existing PRC 2006-01 with
PRC 2010-01 in order to require that companies have in place a security management
program in compliance with CSA Z246.1-09.5* Following receipt of comments, the Board
advised that it would adopt CSA Z246.1-09 into the regulations. PRC 2010-01 would bein
effect as of 1 April 2011.%° The Board also advised that until regulations come into force,
the new PRC would be the basis for the Board's interim expectations and regulatory
compliance activities for pipeline security and associated programs.

&2 gupranote 4.

& S0.R./79-319.

64 SeeNEB, “Filing Manual Revisions— Guide P— Tollsand Tariffs (Part IV of NEB Act) and Guide
BB — Financial Surveillance Reports(Toll Information Regulations),” online: NEB <http://www.neb-
one.gc.calclf-nsi/rpblctn/ctsndrgltn/fingmnl/ntc2009_11_17-eng.html>.

& NEB, “Proposed Regulatory Change PRC 2010-01 — Adoption of CSA Z246.1-09 Security
Management for Petroleum and Natural Gas Industry Systems” (3 May 2010) [PRC 2010-01].

&6 S.0.R./2003-39.

87 NEB, “Proposed Regulatory Change 2006-01 — Pipeline Security Management Programs’ (24 May
2006) [PRC 2006-01].

68 CSA, CSA Z246.1-09: Security Management for Petroleum and Natural Gas Industry Systems
(Mississauga: CSA, 2009) [CSA 7246.1-09].

69 | etter from Anne-Marie Erickson, Acting Secretary, NEB to all oil and gas companies under the
jurisdiction of the NEB and interested parties, “Notice of Proposed Regulatory Change 2009-01 —
Adoption of CSA Z246.1-09: Security Management for the Petroleum and Natural Gas Industry” (26
November 2009).

80 PRC 2010-01, supra note 645 at 1.
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4, NORTHERN DRILLING POLICY — SAME SEASON RELIEF WELL CAPABILITY

On 5 February 2010, the Board announced that it would hold awritten hearing to review
its policy on same season relief well (SSRW) capability for oil and gas drilling operations
in the Beaufort Sea.®' SSRW capability refersto the ability to drill arelief well in the same
season in which the original well was drilled. These activities are regulated under COGOA
and are intended to assist in controlling a blowout and reduce impact of a hydrocarbon
release into the Arctic Ocean. Prior to the announcement regarding review of the SSRW
policy, the Board had denied an October 2009 application by Imperial Oil requesting an
advance ruling on SSRW %2

As part of the hearing process, the Board was proposing to hold atechnical conference
and would receive submissions on the factors that the Board should consider in determining
the content and applicability of its SSRW capability policy, an issue which the Board has
called “of significant public concern.”®* However, on 20 April 2010, atragic accident inthe
Gulf of Mexico involving thesinking of thedrilling rig Deepwater Horizon caused theBoard
to re-eval uate the proceeding. Following receipt of solicited comments, the NEB announced
the cancellation of the SSRW hearing process on 11 May 2010 and the commencement of
areview of Arctic safety and environmental offshore drilling requirements.® The news
release noted that there was no offshore drilling in Canada’ s Arctic at the time and that no
applications for drilling were before the NEB.

5. NEB RELEASES REPORT REGARDING THE 9 JULY 2006 RUPTURES
OF THE PINE RIVER GAS PLANT SULPHUR PIPELINE

On 9 July 2006, ruptures on the Pine River Gas Plant Sulphur Pipeline resulted in the
pipeline being shut down, which caused the solidification of liquid sulphur in the pipeline.
During the re-melt, the liquid sulphur expanded and hydraulic shock occurred, which
increased internal pressures and ruptured the pipeline as stresswas greater than the material
tensile strength.

By letter dated 8 July 2009, the Board advised that it had completed itsinvestigation into
the ruptures of the pipeline pursuant to s. 12(1.1) of the NEB Act and was issuing an order
to Spectra. Further, in accordance with itsauthority pursuant to ss. 12(1.1) and 48(1.1) of the
Act,®** the NEB al so issued areport regarding the ruptures, including findings asto the cause
and contributing factors, and two decisions relating to the prevention of future similar

&1 NEB, News Release, 10/03, “National Energy Board to Review Northern Drilling Policy” (5 February
2010), online: NEB <http://www.neb-one.gc.ca/clf-nsi/rthnb/nwsrls/2010/nwsrls03-eng.html> [NEB,
“Northern Policy”].

82 Letter from Anne-Marie Erickson, Acting Secretary, NEB to James Hawkins, Arctic Operations
Manager, Imperial Qil, “ Application to the National Energy Board for Advance Ruling on Policy for
Same Season Relief Well (SSRW) Capability in the Beaufort Sea” (19 November 2009).

63 NEB, “Northern Policy,” supra note 651.

&4 NEB, News Release, 10/12, “National Energy Board Announces Review of Arctic Safety and
Environmental Offshore Drilling Requirements’ (11 May 2010), online: NEB <http://www.neb-
one.gc.ca/clf-nsi/rthnb/nwsrls/2010/nwsrls12-eng.html>.

65 Qupra note 4. Section 48(1.1) authorizes the Board to order that a company “take measures that the
Board considers necessary for the safety and security of a pipeline.”
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accidents.®*® These two decisions required the submission to the Board of areport assessing
theadequacy of surge protectioninstallationsand availability of emergency power for black-
start generators, and a proposed plan for ongoing periodic assessments of the pipeline's
integrity and identifying root causes of abnormal operating condition events and their
effects.®’

Whilethereport isrelated specifically tothe Pine River occurrence, the Board advisesthat

[a]ll companies should review the findings and corrective actions and make appropriate changes to their
management systems and operationsto avoid similar future accidents. Specifically, companies should note
the findings and decisions with respect to the adequacy of surge protection installations and the availability

of emergency power for operations of critical systems658

6. FINANCIAL REGULATORY AUDIT PoLIcy
The Board updated its Financia Regulatory Audit Policy on 22 February 2010.5°

7. AMENDMENT TO THE NATIONAL ENERGY BOARD
CosT RECOVERY REGULATIONS®

Each year, the Board recovers certain of its operating and other costs from the companies
that it regulates. Asof 1 January 2010, amendmentsto the Cost Recovery Regulations came
intoforce, requiring that costscurrently recovered from electricity exportsberecovered from
NEB-regulated power line companies. In essence, the Board will now impose a levy on
ownersand operators of transmission facilities based on (1) the annual amount of energy that
the company transmits (exports and imports), and (2) a one-time levy for new entrants
calculated at 0.2 percent of the capital costs incurred for construction of new facilities to
reflect the regul atory process required to consider the facilities applications. The purpose of
the amendments is to ensure an equitable attribution of costs in recognition of the current
industry structure and, in particular, to reflect that the transmission function has been
separated from other functions.

86 NEB, Investigation under the National Energy Board Act In the Matter of: 9 July 2006 ruptures of the
Pine River Gas Plant Sulphur Pipeline, owned and operated by Westcoast Energy Inc. carrying on
business as Spectra Energy Transmission (Calgary: NEB Publications Office, 2009).

&7 |bid. at Appendix IX.

88 L etter from Claudine Dutil-Berry, Secretary, NEB to al oil and gas companies under thejurisdiction of
the NEB and all interested parties, “Investigation under the National Energy Board Act In the Matter
of: 9 July 2006 ruptures of the Pine River Gas Plant Sul phur Pipeline, owned and operated by Westcoast
Energy Inc. carrying on business as Spectra Energy Transmission” (8 July 2009).

69 See attachment to |etter from Anne-Marie Erickson, Acting Secretary, NEB to all pipeline companies
under the jurisdiction of the NEB, “Financial Regulatory Audit Policy” (22 February 2010).

80 S0.R./91-7 [Cost Recovery Regulations].
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B. ENERGY RESOURCES CONSERVATION BOARD
1 DIRECTIVE 075: OILFIELD WASTE LIABILITY (OWL) PROGRAM®!

Directive 075 was issued on 15 September 2009. It implements the OWL Program, a
liability management program governing oilfield waste management facilities, and applies
to all ERCB-approved waste management (WM) facilities, other than those dedicated to
landfill purposes.®®

The objective of the OWL Program is to prevent the costs of suspending, abandoning,
remediating, and reclaiming an ERCB-approved oilfield WM facility from being incurred
by Albertanswhere alicensee becomes defunct and to minimizetherisk to the Orphan Fund
arising from facilities, wells, and pipelines with unfunded liability.%® Directive 075 sets out
detailed information with respect to the types of facilities, wells, and pipelines that will be
subject to the OWL Program and Orphan Fund; the licence and approval transfer process
under the OWL Program; theformulafor determining theliability management rating (LMR)
for nonproducer and producer licensees; and the requirements for calculation of deemed
assets and liabilities.®

A licensee's LMR assessment is determined by a comparison of a licensee’s deemed
assets and deemed liabilities in the OWL, Licensee Liability Rating (LLR), and Large
Facility Liability Management program. A security deposit may berequiredif thelicencee's
deemed liahilities in these programs exceed its deemed assets. The deposit is meant to
minimize the possibility that the Orphan Fund will need to bear costs of a licensee's
suspension, abandonment, remediation, and reclamation costs.®® That is, if a licensee
becomes defunct, the deposit can be utilized to cover costs. If the security deposit does not
cover such costs, the Orphan Fund is used.®®

Each licensee is also required to pay a levy to the Orphan Fund, which reflects a
percentage of the total Orphan Fund levy calculated for all licenceesin the LLR and OWL
programs.®” Regardless of an LMR assessment, the OWL Program requires each
nonproducer licensee or eligible producer licensee to provide a facility-specific security
deposit for the amount by which aWM facility’ sliabilities exceed its deemed assets, which
is refundable once the facility has 12 months of throughput, its deemed assets equal or
exceed its liabilities, and it is compliant with the requirements of the ERCB.*®

ZZ ERCB, Directive075: Qilfield Waste Liability (OWL) Program(Calgary: ERCB, 2009) [ Directive075].
Ibid. at 2.

663 Ibid.

%4 |bid. at 8-15, Appendices 1-5.
665 Ibid. at 3.

666 Ibid.

%7 |bid. at 5.
%8 |bid. at 4.
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2. DIRECTIVE 076. OPERATOR DECLARATION REGARDING MEASUREMENT
AND REPORTING REQUIREMENTS®

Directive 076, which cameinto effect on 16 December 2009, “ sets out new requirements
according to which operators are to declare the degree to which they have infrastructure in
place to ensure compliance with ERCB measurement and reporting requirements.”® It
applies to al operators subject to the ERCB and Petroleum Registry of Alberta (PRA)
measurement and reporting requirements, and to conventional oil, heavy oil, crude bitumen,
and natural gas facilities.®™

To ensure compliance with the measurement and reporting requirements, Directive 076
implements the ERCB’ s Enhanced Production Audit Program, which is designed to reduce
the ERCB’ sreliance on substantive auditsby increasing the effectiveness of every operator’s
evaluation controls.®? While operators have discretion in terms of the controls to be
implemented, the ERCB Enhanced Production Audit Program: EPAP Operator’'s
Handbook®™ provides guidance, and the ERCB may direct an operator toimplement changes
to improve the design or operation of controls or evaluation processes.®™

Operators must conduct an annual evaluation of controls, provide the ERCB with a
reasonable level of assurance that they are in fact conducting adequate eval uations,*” and
submit annual declarations attesting to the state of the controls.5® The first declaration must
be submitted within two years of the effective date of Directive 076 or within two years of
itsfirst submission to the PRA, whichever islater.®”” For declarations made within the first
year of such dates, “noncompliance with any requirement in [the] directive will not be
subject to ... enforcement.”®”® Otherwise, control deficiencies or noncompliance with the
measurement and reporting requirements may, for example, require the submission of a
reasonable remediation plan.5™

3. DIRECTIVE 056: ENERGY DEVELOPMENT APPLICATIONS AND SCHEDULES®®
Directive 056 isan ever changing guideline, continually being adapted to provide further

clarification to project proponents with respect to the requirements for project applications.
Amendments in 2009 introduced a process for pipeline applications that use fiberspar or

669 ERCB, Directive 076: Operator Declaration Regarding Measurement and Reporting Requirements

(Calgary: ERCB, 2009) [Directive 076].

670 Ibid. at 1.

o7t Ibid.

672 Ibid. at 2.

673 ERCI)3, ERCB Enhanced Production Audit Program: EPAP Operator’s Handbook (Calgary: ERCB,
2010).

67 Directive 076, supra note 669 at 2.

675 Ibid. at 4.

676 Ibid. at 3.

&7 Ibid.

o78 Ibid.

679 Ibid. at 5.

80 gupra note 243.
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flexpipe®™* and amendments to the public involvement programs in response to the Alberta
Court of Appeal Decision in Kelly.5®

4, ERCB STAFF REVIEW AND ANALYSIS: TOTAL E& P CANADALTD.
SURFACE STEAM RELEASE OF 18 MAY 2006 — JOS.YN CREEK®®

The Total Incident Report arose out of asteam releaseincident in May 2006 at the Joslyn
Creek SAGD operation (Joslyn Creek Scheme) operated by Total E& P Canadal td. (Total).
The steam release occurred near the first well pair in Pad 204 of the Joslyn Creek Scheme
and resulted in a crater approximately 125 m by 75 m, with projectiles travelling up to 300
m horizontally from the crater. A dust plume about 1 km long stretched to the southwest of
the steam release point.

ERCB staff identified several instances of noncompliance in Total’ s scheme operations.
First, Total was operating at significantly higher pressures than the 1800 kilopascals
(absolute) described in its application. Further, according to cls. 1(2) and (3) of Total’'s
ERCB approval for the Jodyn Creek Scheme, Total was required “to notify and obtain
approval from the Board for any substantive alteration or modification to the applied-for
scheme design or equipment,”%* which it failed to do. ERCB staff concluded that the steam
release incident would not have occurred if Total had been operating within its applied-for
bottom hole pressure.®® Further, Total failed to put alarms and automatic shutdownsin place
for wellsexceeding the bottom holereservoir fracture pressure of 1800 kil opascal s (absol ute)
as it suggested it would do in its application.® Finally, Total exceeded the maximum
approved wellhead injection pressure of 1800 kilopascal s (absol ute) ascontained in Directive
051: Injection and Disposal Wells — Well Classifications, Completions, Logging, and
Testing Requirements.®’

The ERCB ultimately concluded that the incidents of non-compliance coupled with the
caprock geology led to the steam release i ncident.®

The Total Incident Report isinformative, as Total’ s steam rel ease incident has prompted
the ERCB toimplement changesto itsapplication process and requirements based on several
interim findings. The ERCB is currently assessing the need for additional requirements and
regulatory changes.®® For example, sincetheincident, the ERCB hasimplemented anumber
of initiativesto addresstheissuesidentified in theincident reports of Total and ERCB staff.
First, the ERCB has initiated a rewrite of Directive 051 to specifically address changes for

%1 ERCB, Directive056: Processfor Pipeline Applicationsfor Fiberspar, Flexpipe, or Flexsteel Composite
Pipes(Calgary: ERCB, 2009). Thisdocument wasrel eased as an update to the 2008 edition of Directive
056, ibid.

€2 gupranote 444. See also ERCB, Bulletin 2009-41, supra note 457.

83 ERCB, Total E& P Canada Ltd. Surface Steam Rel ease of May 18, 2006 —Joslyn Creek SAGD Thermal

. %péeration, Staff Review and Analysis (Calgary: ERCB, 2010) [Total Incident Report].
Ibid. at 9.

%5 |bid.

6 |bid. at 10.

%7 ERCB, Directive051: Injection and Disposal Wells—Well Classifications, Completions, Logging, and
Testing Requirements (Calgary: ERCB, 1994) [Directive 051].

€8 Total Incident Report, supra note 683 at 28.

% |bid. at 6-7.
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thermal in situ operations.®*® New SAGD scheme or amendment applications are to provide
information addressing caprock integrity and maxi mumiinjection bottomhol e pressures, with
the intent that the ERCB will use this information to set maximum injection bottomhole
pressuresinall thermal in situ scheme approval .5 In addition, the ERCB haspartnered with
the Geology and Reserves Group and Alberta Geological Survey to study caprock
integrity.5?

5. ERCB DRAFT DIRECTIVE: REQUIREMENTS FOR WATER MEASUREMENT,
REPORTING, AND USE FOR THERMAL IN STU OIL SANDS SCHEMES®

The Draft Directive was developed by the ERCB and Alberta Environment (AENV) and
is part of aprovincial strategy to enhance water conservation in Alberta, generally applying
toall thermal in situ oil sands schemes (new and existing) in the Athabasca, Cold Lake, and
Peace River Oil Sands Areas (other than for those schemes that meet certain exceptions).®*
The requirements of the Draft Directive will only apply to existing thermal in situ schemes
if thelicensee appliesfor an expansion to the scheme’ sbitumen processing capacity or steam
generation capacity.®® In any event, the Draft Directive would apply to all existing schemes
after it has been effective for five years.®® Relaxations to water use limits may be available.

The Draft Directive proposes continuous improvement practices for water conservation
efficiency and productivity on operators by limiting the use of fresh and brackish water
resources, maximizing produced water recycle, improving the measurement and reporting
of all major water streams at thermal in situ oil sands schemes, and minimizing the disposal
of water from these schemes.®” The Draft Directive sets out new requirements for water
measurement accuracy; reporting of water streamsto the Petroleum Registry of Albertaand
AENV; ERCB injection facility water bal ance; maximum limitson fresh and brackish water
use; and minimum limits on produced water use.®®

6. ERCB DRAFT DIRECTIVE: OIL AND GAS DEVELOPMENT
WITHIN OR PROXIMAL TO WATER BODIES®®

The Water Bodies Draft Directive, jointly developed by the ERCB, AENV, Alberta
Sustainable Resource Development, and the Special Areas Board of Alberta Municipal
Affairs, imposes requirements “designed to provide a consistent, field-applicable
methodology that can be used to identify and delineate water bodies and to accurately
determine whether a new oil and gas development will meet the water body setback

8 pid. at 7.
8L bid. at 6-7.
2 |pid. at 7.

693

ERCB, Draft Directive: Requirementsfor Water Measurement, Reporting, and Usefor Thermal In Stu
Oil Sands Schemes (Calgary: ERCB, 2009) [Draft Directive].

See also Government of Alberta, Water for Life: Alberta's Srategy for Sustainability (Edmonton:
Alberta Environment, 2003), online: Government of Alberta <http://www.waterforlife.alberta.ca/
documents/wfl-strategy Nov2003.pdf>.

Draft Directive, supra note 693 at 7.

694

695

% pbid. at 9.
87 |bid. at 2.
% bid. at 3.

8 ERCB, Draft Directive: Oil and GasDevel opment Withinor Proximal to Water Bodies(Calgary: ERCB,
2009) [Water Bodies Draft Directive].
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requirements.” " For purposes of the Water Bodies Draft Directive, a “water body” is
defined to include “ any location where water flows or is present, whether or not the flow or
the presence of water is continuous, seasonal, intermittent, or occursonly during aflood.”
The absence of water due to dry conditions is not indicative that a water body does not
exist.”® Further, temporary pooling of water that “does not induce change in soil and
vegetation” will not be considered awater body.”

Although the Water Bodies Draft Directive focuses primarily on wells and facilities
requiring licensing pursuant to Directive 056, the directions provided with respect to
identifying and delineating water bodies are a so applicableto all ERCB-regulated activities
that are required to be set back from water bodies, including oilfield waste management
facilities, drilling waste disposals, and material storage.”™

7. ERCB BULLETIN 2010-04: DIRECTIVE 019: COMPLIANCE ASSURANCE
— ENFORCEMENT (VOLUNTARY SELF-DISCLOSURES)™®

Bulletin 2010-04 provides clarification with respect to the self-disclosure guidelines in
Directive 019.” The self-disclosure policy encourages that noncompliances be identified,
reported, and corrected by licensees. However, the ERCB clarified that where alicenseeis
required to report or provide notification of an activity, event, or incident pursuant toan Act,
regulation, directive, or other instrument, the mandatory report is not considered to be
voluntary self-disclosure.””

8. ERCB DIRECTIVE 058: OILFIELD WASTE MANAGEMENT REQUIREMENTS
FOR THE UPSTREAM PETROLEUM |NDUSTRY'®

In Bulletin 2009-26: “Requirements on Waste Transport by Pipeline and Waste
Tracking,”’® the ERCB announced the addition of “waste transport by pipeline” as a
disposition type that requires tracking and reporting pursuant to Directive 058.

0 bid. at 2.

L |bid. at 5. This definition was imported from the Water Act, R.S.A. 2000, c. W-3, s. 1(1)(ggg).

%2 Water Bodies Draft Directive, ibid. at 5-6.

% |bid. at 5.

% |pid. at 2. Notably, the requirements of the Water Bodies Draft Directive do not apply to pipelines.

% ERCB, Bulletin 2010-04, “Directive 019: Compliance Assurance — Enforcement (Voluntary Self-
Disclosures)” (27 January 2010) [ERCB, Bulletin 2010-04].

% gupra note 372.

7 ERCB, Bulletin 2010-04, supra note 705.

%8 ERCB, Directive 058: Qilfield Waste Management Requirementsfor the Upstream Petroleum Industry
(Calgary: ERCB, 1996) [Directive 058].

" ERCB, Bulletin 2009-26, “ Requirements on Waste Transport by Pipelineand Waste Tracking” (31 July
2009).
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9. ERCB DIRECTIVE 060: UPSTREAM PETROLEUM INDUSTRY FLARING,
INCINERATING, AND VENTING2°

The fugitive emissions management requirements set out in s. 8.7 of Directive 060 took
effect on 1 January 2010.™* Operators are required to implement a program to detect and
repair leaks; a failure to do so could result in a High Risk Enforcement Action being
issued.™ The program must be implemented at the facility, must address|eak repairswithin
aspecific timeframe, and must require repairs that meet the economic test foundin CAPP's
Best Management Practice for Fugitive Emissions Management.”™

10. ERCB DIRECTIVE 062: COALBED METHANE CONTROL WELL
REQUIREMENTS AND RELATED MATTERS ™

Revisions to Directive 062 became effective as of 28 January 2010.” The amendments
allow for an area where desorption control wells are no longer needed for specific coal
zones, ™ allow a 30-day flow period before control wells are required, permit applications
for temporary exploration deferral of control well requirements for the Taber and McKay
coal zones, provide further details on horizontal control wells and coal bed methane
production wells, and clarify the minimum requirements and the validation process for
control wells.”™ In addition, revisionswere madeto Directive 062 that reflect the mandatory
requirement for electronic application submissions.”®

11. ERCB DIRECTIVE 065: RESOURCES APPLICATIONSFOR
OIL AND GAS RESERVOIRS™®

Amendments to Directive 065 clarify minimum well spacing application requirements
given risk-based application processing pathways.” Further, the amendments to Directive
065 implement Unit 7, which supersedes the former s. 1.6 of the Directive. Unit 7 clarifies
application requirements, identifiesthe criteriaapplied by the ERCB in the decision process,
and provides more comprehensive information regarding standards for well spacing.™
Pursuant to Bulletin 2010-07: “Changesto Well Spacing Within Development Entities No.
1 and No. 2 and Spacing Notification Requirements,” " the ERCB advised that well spacing

"0 ERCB, Directive 060: Upstream Petroleum Industry Flaring, Incinerating, and Venting (Calgary:
ERCB, 2006) [Directive 060].

" SeeERCB, Bulletin 2009-44, “ Reminder of the January 1, 2010, Fugitive Emissions Program Effective
Date’ (16 December 2009) at 1.

n2 Ibid.

™ bid.

"4 ERCB, Directive 062: Coalbed Methane Control Well Requirements and Related Matters (Calgary:
ERCB, 2010) [Directive 062].

™5 See ERCB, Bulletin 2010-05, “Revised Directive 062: Coalbed Methane Control Well Requirements
and Related Matters Issued” (28 January 2010).

:ij These changes are set out in the amended Appendix A of Directive 062, supra note 714.
Ibid. at 1-2.

"8 See ERCB, Bulletin 2010-08, “Mandatory Electronic Application Submission (EAS): Resources
Applications’ (10 February 2010) at 1{ERCB, Bulletin 2010-08].

"°  ERCB, Directive 065: Resources Applications for Oil and Gas Reservoirs (Calgary: ERCB, 2010)
[Directive 065].

2 See ERCB, Bulletin 2009-33, “ Changesto Special Well Spacing Application Processin Directive 065:

- Resources Applications for Conventional Oil and Gas Reservoirs” (7 October 2009) at 1.
Ibid.

22 ERCB, Bulletin 2010-07, “ Changesto Well Spacing Within Development EntitiesNo. 1 and No. 2 and
Spacing Notification Requirements” (4 February 2010) [ERCB, Bulletin 2010-07].
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regulationswould be amended to increase baselinewell densitiesand harmonizetarget areas
within Development Entities No. 1 and No. 2.7 A revised edition of Directive 065 has been
issued in this regard.

Bulletin 2010-08 indicated that as of 1 April 2010, Directive 065 resource applications
must be submitted electronically.”* Further, Bulletin 2010-07 indicated that as of 4 February
2010, notice of proposed special well spacing applications no longer needs to be provided
to surface landowners.”®

12. ERCB DIRECTIVE 071: EMERGENCY PREPAREDNESSAND RESPONSE
REQUIREMENTS FOR THE PETROLEUM |NDUSTRY"?

In response to the Court of Appeal decision in Kelly,”?” the ERCB issued Bulletin 2009-
41,8 which indicated that an error had been madein adopting an endpoint for the PAZ that
went beyond the boundary of the EPZ, thereby failing to correspond with the definition of
the PAZ provided in Directive 071.”® The ERCB indicated that the ERCB H2S model would
be calibrated to rectify the error such that the end point for the PAZ would fall within the
outer boundary of the EPZ. Aswell, in accordance with Kelly, the ERCB concluded that the
EAZ and the two sulphur dioxide zones found in Directive 071 were unnecessary and were
therefore removed from the Directive.”

In addition to these changes, the ERCB invited public comment on a draft edition of
Directive 071, which would introduce an ERP maintenance form, expand corporate ERP
requirements, require that licensees develop an ERP in accordance with a specific format,
and clarify jurisdiction with respect to emergency response and devel oping protocols.™

13. ERCB DIRECTIVE 017: MEASUREMENT REQUIREMENTS
FOR UPSTREAM OIL AND GAS OPERATIONS

Revisions were made to Directive 017 in October of 2009 to address heavy oil
measurement and condensate and high vapour pressure liquids measurement.

2 1bid. at 2. These changes were made effective 1 April 2010, and well spacing regulation amendments

were made to the OGCR, supra note 298: ERCB, Bulletin 2010-12, “Changes to Directive 065:
Resources Applicationsfor Conventional Oil and Gas Reservoirsand Directive 062: Coalbed Methane
Control Well Requirements and Related Matters’ (1 April 2010).

4 gqupranote 718 at 1.

% gupranote 722 at 3.

% gQupra note 445.

27 Qupranote 444.

2 gupra note 457.

2 |bid. at 2.

0 |bid. at 3.

™ See ERCB, Bulletin 2010-11, “Invitation for Feedback on Draft Revised Edition of Directive 071:

Emergency Preparedness and Response Requirements for the Petroleum Industry” (12 March 2010).

ERCB, Directive 017: Measurement Requirements for Upstream QOil and Gas Operations (Calgary:

ERCB, 2009) [Directive 017].
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14. PROPOSED LEGISLATIVE FRAMEWORK FOR
IN SITU CoAL DEVELOPMENT

On 20 October 2009, the ERCB rel eased the proposed | egislative and regulatory changes
for in situ coa gasification and liquefaction schemes.”™ The Proposed Legidative
Framework for In Situ Coal Devel opment™* makes several key recommendations, including
that in situ coal developments should be classified as schemesto be approved under the Coal
Conservation Act™ and the Coal Conservation Regulation;”® the licensing of associated
wells, facilities, and pipelines should be done pursuant to the OGCA, the OGCR, the Pipeline
Act, and the Pipeline Regulations; participant involvement programs should meet Directive
056 as a minimum; coal rights should be obtained prior to an application for awell licence
for an evaluation well; prior to an application being made, the coal, petroleum, and natural
gas rights should be obtained for all lithologic units above the targeted coal seam; and the
ERCB may collect security deposits for abandonment and reclamation of in situ coal
schemes.” The ERCB is currently in the process of finalizing the proposed changes.”®

C. SURFACE RIGHTSBOARD

Review of the annual compensation provisions of a surface lease are within the
jurisdiction of the SRB pursuant to s. 27 of the SRA. A review is triggered when, after 12
months of unsuccessful negotiation, either party files an application under s. 27(8) for the
Board to determine theissue. In order to trigger the renegotiation, an operator isrequired by
s. 27(5) of the SRA to give notice to alessor or respondent either of its own wishesto have
the rate of compensation reviewed, or of the lessor or respondent right to areview.

In January 2010, the SRB issued aone-page guidelinethat appliesto al applicationsmade
pursuant to s. 27 of the SRA, including applications regarding surface | eases and ROESs that
were made before 1 July 1983.7° While the guideline retains the discretion of the SRB in
individual circumstances, it stateswhat would otherwise appear to bethe practice of the SRB
in respect of the required s. 27 “notice” from the operator to be that the “date that ‘ notice’
is required to be given by the operator under s.27(14) will be every 5 years from the 4th
anniversary of the date the surface | ease commenced or theright of entry order was made.” %

3 See ERCB, Bulletin 2009-36, “ Invitation for Feedback on Proposed L egislative Framework for In Situ
Coal Schemes” (20 October 2009) [ERCB, Bulletin 2009-36].

"  ERCB, Proposed Legislative Framework for In Stu Coal Development (Calgary: ERCB, 2009)
[Proposed Legislative Framework].

735 R.S.A. 2000, c. C-17.

736 Alta. Reg. 270/81.

" Proposed Legisative Framework, supra note 734 at iii.

% ERCB, Bulletin 2009-36, supra note 733,

:jz SRB, Guideline 1.2010, “Interpretation of ‘Notice’ Under Section 27(4) and Section 27(14).”
Ibid.



