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THE TIP OF THE ICEBERG: A SURVEY OF THE
PHILOSOPHY AND PRACTICE OF CANADIAN
PROVINCIAL AND TERRITORIAL JUDGES
CONCERNING JUDICIAL DISQUALIFICATION

PHILIPBRYDEN" AND JULA HUGHES ™

The “reasonable apprehension of bias’ test for
judicial disqualification has been a fixture in the
common law world for centuries; despite this settled
state of the law, judges and commentators have been
concerned that the application of the test might be
contentious in a significant number of cases. In this
article, the authors report on an empirical study
surveying Canadian provincial and territorial judges
on common scenarios which raise the possibility of
recusal. Stuated in the applicable case law, the
findings demonstrate a wide divergence of opinion on
substance and procedure among respondentsin their
attitudes toward recusal in situations that are
analytically marginal, but not rare. The article
concludes with some possible explanations for the
divergence.

Le critére de «crainte raisonnable de partialité »
pour disqualification judiciaire fait partie de la
common law depuis des siécles. Malgré cet état de
choses bien établi dans le droit, les juges et les
commentateurs s'inquietent que |’application du
critére pourrait étre controversée dans un nombre
important de causes. Lesauteursdecet articleréférent
a une étude concréte sur les juges provinciaux et
territoriaux canadiens relativement & des scénarios
ordinaires soulevant la possibilité de disgualification.
Lesconclusions, qui font partiedelajurisprudenceen
vigueur, démontrent unegrandedivergenced’ opinions
en matiere de fondement et de procédure parmi les
répondants dans leurs attitudes a I'égard de la
disgualification dans les situations marginales,
guoique pas rares, sur le plan analytique. L’article

conclut avec quelques explications sur cette
divergence.
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|. INTRODUCTION

Toan outsideobserver, it may seem strangethat anyonewould beinterested in conducting
an empirical study of the practices and attitudes of Canadian provincial and territorial court
judges toward judicial disqualification. The “reasonable apprehension of bias’ test for
judicial disqualification has been afixture in the common law world for centuries,* and the
test itself is surely familiar to Canadian lawyers and judges. Nevertheless, our experience,
bothin reviewing the caselaw governing judicial disqualification and in conducting judicial
education seminars about thistopic with judgesfromacrossthe country, led usto believethat
the application of thetest in practice might be more difficult than the outside observer might
imagine.

Inan article entitled “Legal Principles Governing the Disqualification of Judges,” Philip
Bryden argued “that the conceptual toolswe usein addressing issues of judicia impartiality
tend to fail us precisely in the marginal cases where reasonable people could disagree on
whether or not ajudge ought to bedisqualified.”? Bryden took thisview because he believed
that, while the jurisprudence was helpful in identifying broad categories of casesin which
a reasonable apprehension of bias might be a concern, within those categories it can be
exceedingly difficult to determine the precise boundaries that differentiate situations which
give rise to areasonable apprehension of bias from those that do not.

Inits 2003 decision in Wewaykum Indian Band v. Canada, the Supreme Court of Canada
observed that the application of the reasonable apprehension of bias test is “highly fact-
specific.”3 In the Court’ s words:

Whether thefacts, asestablished, point to financial or personal interest of the decision-maker; present or past
link withaparty, counsel or judge; earlier participation or knowledge of thelitigation; or expression of views
and activities, they must be addressed carefully in light of the entire context. There are no shortcuts.*

While courts often attempt to explain the results of this contextual analysiswith reference
to the presumed knowledge or attitudes of the reasonable person,®in many instancesit cannot
help but appear that the sensibilities of the judge making the determination play a very
significant role, at least in marginal cases.

If thisobservation is correct, then it isamatter of more than passing interest to determine
whether judges have a shared understanding of how marginal cases should be decided. A
reasonably robust collective sense of when judges should and should not recuse themselves
in marginal caseswould provide comfort, both to judges and to partiesto litigation, that the

B See Dr. Bonham's Case (1610), 8 Co. Rep. 113b, 77 E.R. 646; Dimes v. Proprietors of the Grand
Junction Canal (1852), 3 H.L. Cas. 759, 10 E.R. 301 (H.L.); Committee for Justice and Liberty v.
National Energy Board (1976), [1978] 1 S.C.R. 369 [Committee for Justice].

2 Philip Bryden, “Legal Principles Governing the Disgualification of Judges’ (2003) 82 Can. Bar Rev.

555 at 557.
? 2003SCC45,[2008] 2 SCR. 259 a para. 77 [Wewaykuni.
lbid.

° Seeeg.R v.S(RD.),[1997] 3S.C.R. 484 at paras. 48-49, L’ Heureux-Dubéand McL achlin JJ.; Taylor
v. Lawrence, [2002] EWCA Civ 901, [2003] Q.B. 528 at paras. 61-63, Lord Woolf C.J. [Taylor];
Saxmere Company Limited Ltd. v. Wool Board Disestablishment Company Limited (No. 1), [2009]
NZSC 72, [2010] 1 N.Z.L.R. 35 at paras. 5-8, Blanchard J.; para. 38, Tipping J.; and paras. 95-99,
McGrath J. [Saxmere (No. 1)].
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reasonabl e apprehension of biastest can be applied reasonably consistently. Thisisimportant
not only for the usual reason that consistency in the application of the law is desirable, but
also because an incorrect judicial determination that it is appropriate to sit tends to have
negative consequencesfor confidenceintheadministration of justiceand for the professional
reputation of the judge.

One possibleimplication of the negative consequencefor ajudge’ sprofessional reputation
might be a tendency on the part of some judges to be overly cautious in assessing whether
itisappropriateto sit. This not only shiftsthe burden of the adjudication of cases onto other
judges and, in some instances, creates delay and inconvenience for parties, but also puts
subtle pressure on the boundaries of when it is appropriate to sit in amarginal case. Thisis
because, in the absence of clear authority that aparticular fact situation does not giveriseto
areasonable apprehension of bias, it would be more than alittle uncomfortable for ajudge
to take the position that it is appropriate to sit if it were apparent that a number of hisor her
judicial colleagues took a contrary view.

It seemed to usthat it might be useful to look beyond thereported decisionsand to inquire
into the experience that judges have with recusal. In addition, we thought that it would be
useful to explore judicial attitudes to disqualification in situations that seemed to us to be
reasonably common, but analytically marginal. The term “analytically marginal” describes
situations where, based on the jurisprudence and/or policy, plausible arguments could be
advanced for suggesting both that a judge should and should not recuse. In part, we were
interested in conducting this type of study because we suspected that the reported cases
might not reflect the entirety, or perhaps not even the mgjority, of judicial experience with
situations in which there might be reason to doubt whether it was appropriate for the judge
to sit. In particular, we believed that in many situations judges were simply recusing
themselveswithout providing written reasonsfor doing so and that, in others, judges decided
that it was not necessary to disclose to parties facts that might cause a party to consider
whether to ask the judge to recuse himself or herself.

More fundamentally, we were interested in exploring judicial experience and attitudes
concerning disqualification because we suspected that the jurisprudence did not offer agreat
deal of guidanceto judgesin some of these marginal situations. We thought that it would be
useful for judges from across the country to learn more about the extent to which they did,
or did not, share acommon understanding of how to address these situations. If there were
areas of disagreement it would be useful if we could identify factorsthat might at least partly
explainthereasonsfor thisdisagreement. We had some hy potheses about what some of these
explanations might be, asdid many of the judges with whom we discussed our ideas, but we
needed an opportunity to test our theories by asking Canadian judges to share their views
with usin aless anecdotal format. Ultimately, we were hoping that the study would identify
particularly contentious or difficult situations and provide a basis for the development of
improved analytical frameworks for resolving these situations.
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Wewere pleased to discover that theleadership of the Canadian Association of Provincial
Court Judges (CAPCJ)® shared our interest in this subject and was willing to assist usin our
efforts to find out more about the actual experience and thinking of judges about judicial
disqualification. In particular, we were extremely fortunate to have engaged the interest of
Judge David Orr of the Provincial Court of Newfoundland and Labrador, who is the Chair
of the CAPCJ s Committee on the Law. With Orr J.’s support, in 2007 we approached the
CAPCJ's President at the time, Judge Irwin Lampert of the Provincia Court of New
Brunswick, who secured the approval of the organization’s Executive Committee to co-
operate with a survey that we proposed to conduct exploring these issues. Judge Orr
assembled a group of interested judges from across the country to assist us with the design
of the survey, and other judges hel ped at various points to distribute the questionnaire.” We
gave apresentation of our preliminary findingsto the CAPCJ s Executive Committee at the
organization's 2008 Annual Conference in Quebec City. We benefited from many useful
comments as aresult of that presentation, and we presented a final report of our findingsto
the Executive Committee at the CAPCJ s 2009 Annual Conferencein Calgary. It would not
have been possiblefor usto do thiswork without the co-operation and encouragement of the
CAPCJ as an organization, and of these judgesin particular. We are extremely grateful for
this assistance, and we wish to thank everyone who gave their time and knowledge to help
makethiswork morevaluableto judges. Asmuch aswe appreci ate thisassi stance, we should
note that we are ultimately responsible for the survey and the analysis of our results.

Il. THE DEVELOPMENT AND ADMINISTRATION OF THE SURVEY

Thequestionnairewas devel oped in consultation with aworking group of provincial court
judges.® Theworking groupidentified situationsthat met two criteriafor what wewould | ater
describe as analytically marginal situations: they seemed to arise reasonably frequently in
their jurisdictions, and they appeared to be either difficult to resolve or were the source of
disagreement among provincial court judges. Members of the working group consulted with
colleagues in their own jurisdictions to identify further scenarios that might be of interest.
Thesurvey scenarioswere based on situationsdevel oped through theworking group process.
Additionally, we drafted introductory questions designed to elicit demographic data.
Following expert review of the draft survey instrument and approval of the project by the
Research EthicsBoard of the University of New Brunswick, the questionnaire, consent form,
and instructions were tranglated into French.

The CAPCJisafederation of provincial and territorial judges' associations and has a membership of
over 1,000. For more information, the CAPCJ is online: CAPCJ <http://www.judges-juges.ca/>.

The committee of judges who assisted with the design of the survey included Judge Colin Flynn of the
Provincial Court of Newfoundland and Labrador, Judge Barbara Beach of the Provincial Court of Nova
Scotia, Judge Ronald LeBlanc of the Provincial Court of New Brunswick, Judge Richard L aFlamme of
the Court of Quebec, Judge Judith Elliott of the Provincial Court of Manitoba, Chief Judge Carol Snell
of the Provincial Court of Saskatchewan, and Judge Gurmail Gill of the Provincial Court of British
Columbia. Other judgeswho gave usvaluabl e assistance included Judge Jean Paul Decoste of the Court
of Quebec; Justices Sharman Bondy, Russell Otter, and David Stone of the Ontario Court of Justice; and
Lampert J.’s successor asthe CAPCJ s President, Judge Therese Alexander of the Provincial Court of
British Columbia.

We are grateful to Orr J. for assembling and guiding the working group, to Dr. Elizabeth Sloat of the
University of New Brunswick for her review of the survey instrument and her expert advice on survey
methodology, to Dr. Bernd Kurz, then Chair of the Research Ethics Board of the University of New
Brunswick for his advice on issues of voluntariness, confidentiality, consent records, and the secure
storage of survey data, and to the CAPCJ for making a French translation of the survey and attendant
documentation available to participants.
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Theinstructions to the questionnaire informed participants that we were conducting the
survey with the co-operation of the CAPCJ, but that we were ultimately responsible for the
survey and the distribution of our findings. They were also assured that their individual
answers were confidential and would not be reported in a way that might lead to the
identification of any individual judge with a particular answer. Finaly, participants were
informed that their participation was completely voluntary and that they could decline to
answer any particular question.

The questionnaire is in two parts. The first part consists of 15 introductory questions:
seven of which ask for background information about where the participants sit and the types
of jurisdiction they exercise, four of which ask participants about their personal experience
with recusal, and four of which ask about general expectations with respect to recusal in the
participant’ s jurisdiction.

The second and longer part of the questionnaire consists of 32 scenarios that raise
guestions about whether recusal would be appropriate. We grouped the scenarios into three
categories: (1) professional relationships (five scenarios), (2) social relationships (six
scenarios), and (3) prior knowledge derived from other judicial proceedings (21 scenarios).
We further subdivided the “prior knowledge” group into three sub-categories: (a) bail
hearings (four scenarios), (b) subsequent or multiple trials (nine scenarios), and (c)
subsequent rel ated proceedings (eight scenarios). For each scenario we asked the participants
to answer three questions: (1) would they consult a colleague before deciding whether to
recuse themselves, (2) would they inform the parties before deciding whether to recuse
themselves, and (3) what their ultimate decision would be if faced with this particular
situation. We offered four options to the participants in answering the third question: (a)
definitely recuse yourself, (b) uncertain, (c) recuse yourself if a party objects, and (d)
definitely not recuse yourself. We also gave participants an opportunity to identify factors
that might have altered their answers to various questions.

Thesurvey wasadministeredinfour different settings. Thesurvey wasinitially distributed
tojudgeswho attended the CAPCJ s2007 Annual Conferencein Vancouver.’ Thisproduced
thelargest number of responses and the broadest distribution of participantsfrom acrossthe
country, but we decided to resample in some key geographic areas in order to expand the
overall size of the sample and increase the number of responses from judgesin central and
eastern Canada. The survey was circulated at the Nova Scotia Provincial Court’s judicial
education seminar held in the fall of 2007,%° as aresult of which provincial court judgesin
Nova Scotia (along with Prince Edward Island) had the highest rate of response of any
province. The rate of response from judges in Quebec and Ontario was still relatively low,
so wereceived the assistance of judgesin these provinceswho agreed to circulate the survey
to judges in their own areas.™*

Thank you to Orr J. for the administration of the survey in that setting.

10 We are grateful to Beach J. of the Provincial Court of Nova Scotiafor arranging the distribution of the
survey in this setting.

n Wewould like to thank Decoste J., who assisted us by distributing the survey to a number of judges of
the Court of Quebec who sitinthe eastern part of that province, and Otter and Stone JJ., who distributed
the survey to judges of the Ontario Court of Justice who sit in the greater Toronto area.
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I1l. THE PARTICIPANTS

All survey participants are Canadian provincial or territorial judges. Altogether the four
distributions of the survey produced 137 responses. The participants included judges from
every Canadian province and oneterritorial judge, aswell astwo judgeswho sitin morethan
one jurisdiction. Since there were approximately 1,037 provincial and territorial judges
sitting in Canada at the time of the initial distribution of the survey,™ roughly 13 percent of
thejudgesfrom acrossthe country took part in the survey. The geographic distribution of the
participantsis set out in Table 1, below.

Most of the judges who participated in the survey were relatively experienced judges. A
majority (54 percent) had been serving on the bench for more than ten years, and a further
15 percent had been judgesfor between six and ten years. On the other hand, 32 percent were
in thefirst five years of their appointments, so we believe that we had a reasonable sample
of relatively new appointees, as well as more experienced judges.

The majority of respondents (56 percent) sat in larger urban centres. They indicated that
they presided over the majority of their casesin communities of over 100,000 people, while
20 percent stated that they sat mainly in mid-sized communities (25,000-100,000), and 24
percent sat mainly in communities of less than 25,000 people.

Thisdistribution seemed to represent areasonabl e approximation of theactual distribution
of provincial court judges across the country. According to Statistics Canada, census
metropolitan areas are communities with an urban core population of at least 100,000
people.™® In the 2006 census there were 33 census metropolitan areas in Canada and they
accounted for 68 percent of Canada's population.* If we assume that the distribution of
judgeslags somewhat behind the growth of populationin major urban centres, it would make
sense that the percentage of Canadian provincial court judges sitting primarily in census
metropolitan areas would be somewhere in the 50-60 percent range.

More importantly, the breakdown of responses meant that there were reasonably high
numbers of judges who sit primarily in larger urban centres and judges who sit mainly in
smaller communities. Thisdivision allowed usto test certain hypotheses we had devel oped
about the significance of the size of the community in which ajudge worked for his or her
attitudes towards recusal.

Finally, we asked the judges what type of subject matter jurisdiction they exercised.
Almost all of the participants in the survey (96 percent) exercised at least some criminal

12 We attempted to ascertain the number of Canadian provincial and territorial judges in the summer of

2007, just prior to the initial administration of the survey, by contacting courts directly. Some
jurisdictions did not provide us with this data and in these cases we determined the number of judges
by reviewing the lists of judges identified on the websites of the Canadian provincial and territorial
courts in the summer of 2009. Obviously the number of judgesin each jurisdiction will vary fromtime
to time as judges retire or new judges are appointed, but thisis a sufficiently close approximation for
the purposes of our study.

Government of Canada, “ Tables by metropolitan area,” online: Statistics Canada <http://wwwA40.stat
can.gc.calz01/cs0007-eng.htm>.

Government of Canada, “Census Snapshot of Canada — Urbanization,” online: Statistics Canada
<http://www.stats.can.gc.ca/pub/11-0008-x/2007004/10313-eng.htm>.

13

14
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jurisdiction. Half of the judges (50 percent) responded that they exercised amix of criminal,
family, and small claims jurisdiction, and 46 percent indicated that they exercised only
crimina jurisdiction. A relatively small percentage of participants exercised only small
claimsjurisdiction (3 percent) or only family jurisdiction (2 percent). On the other hand, 9
percent of the respondents indicated that a significant portion of their work was devoted to
acourt that had specialized jurisdiction, such as adrug court or amental health court.

Overall we were satisfied with the number of judges who participated in the survey, and
webelievethat they represent areasonabl e cross-section of Canadian provincial court judges.
Asisthe casewith all voluntary surveys, reporting biases are possible and resampling may
have had some limited effect on the results. It is, therefore, important not to exaggerate the
precision of the survey results. Despite this, we are confident that the survey has provided
meaningful answers.

It should further be noted that it was relatively unusual for participants to answer every
question, though different individuals left out different questions. The questions that were
often bypassed invited judgesto consider scenariosinvolving particular types of criminal or
civil jurisdiction, and we suspect that in many instances judges did not respond to these
scenarios because they did not have personal experience with the exercise of this type of
jurisdiction. For ease of reference, unless otherwise noted, we have chosen to report the
results in terms of the percentage of participants who actually answered any particular
guestion rather than the percentage of individualswho took part in the survey asawhole. In
the tables setting out the responses to the various scenarios, however, we set out numbers as
well as percentages of judges who provided particular answers.

Using our database it is possible to break down the sample into smaller populations (for
example, by province), but as one does so questions about the size and representati veness of
the sample need more careful analysis. For the purposes of this article, therefore, we
concentrated on the national picture and focused our analysis of potential differences
between sub-popul ations on the size of community in which the participants presided over
the magjority of their cases. In the future it would be interesting to use the same data set to
explore whether there are regional or other variationsin experience with or attitudes toward
different recusal scenarios.
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TABLE 1—SURVEY PARTICIPANTSY

Jurisdiction Participants Judgesin % of Judgesin % of Survey

Jurisdiction Jurisdiction who Participants from
Participated thisJurisdiction

Newfoundland and 9 24 37 7

Labrador*

Nova Scotia** 22 33 67 16

Prince Edward 2 3 67 1

|sland**

New Brunswick* 2 31 6 1

Quebec* 16 270 6 12

Ontario* 33 281 12 24

Manitoba* 4 37 11 3

Saskatchewan®** 17 48 35 12

Alberta** 14 147 10 10

British Columbia* 15 151 10 11

Territories** 1 12 8

More Than One 2 N/A N/A

Jurisdiction

TOTAL 137 1,037 13 100

IV. THE FINDINGS
A. How OFTEN DO THE PARTICIPANTS RECUSE THEM SELVES?

The responsesto our survey suggest that it is relatively common for Canadian provincial
and territorial court judges to address the issue of recusal. Only 14 percent of the 132
participants who responded to the question “How often do you recuse yourself in atypical
year?' indicated that they would not recuse themselves at all in atypica year. Two-thirds
of therespondents (67 percent) indicated that they woul d recuse themsel ves between oneand
five timesin atypical year. Moreover, 8 percent responded that they recused themselves
between five and nine times in a typical year, and 11 percent reported that they recused
themselves more than nine timesin atypical year.

1 Jurisdictionsmarked * werethose wherethe court provided uswith information on the number of judges

in the jurisdiction as aresult of arequest in the summer of 2007. Jurisdictions marked ** are onesin
which we calculated the number of judges based on the list of judges on the court’s website in the
summer of 2009.
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insert Chart 1

It appears, aswell, that the most common practice when judges recuse themselvesis for
them to do so of their own motion. When asked the question “1n what percentage of these
cases do you recuse yourself of your own motion rather than because a party objects,” 55
percent of the respondentsindicated that they recused themselves of their own motion more
than 90 percent of the time. Another 30 percent stated that they recused themselves of their
own motion between 50 percent and 90 percent of the time. Only 12 percent indicated that
they never recused themselves of their own motion, and a further 2 percent answered that
they recused themselves of their own motion less than 50 percent of the time.

Insert Chart 2
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Wewerealsointerested in finding out how often judges consult judicial colleaguesbefore
deciding whether to recuse themselves or not. As a general rule the answer was. not very
often. Only 2 percent of respondents indicated that they “always’ consulted colleagues
before deciding to recuse themsel ves, although afurther 25 percent stated that they “ usually”
sought the advice of colleagues. At the other end of the scale, 16 percent of respondents
answered that they “never” consult coll eaguesbefore deciding whether to recusethemsel ves,
and a further 29 percent indicated that they did so only “rarely.” The final 29 percent
answered that they engaged in consultation “sometimes.”

Insert Chart 3

Overall, the responses we received indicate that most Canadian provincial and territorial
court judgeswill recuse themsel ves more than once, but lessthan fivetimesin atypical year,
and that normally they will recuse themselves of their own motion without consulting a
judicial colleague before doing so. It is worth emphasizing, however, that there is a
continuum of experiencewith recusal and that aquarter of the participantsfound themselves
at opposite ends of the spectrum, with 14 percent not recusing themselvesat all in atypical
year and 11 percent indicating that they would do so ten or more timesin atypical year. It
is likely, of course, that this difference in experience is explained at least in part by the
different situations in which judges find themsel ves, and that the different types of personal
livesled by judgesand the differencesin their professional experiencesprior totheir judicial
appointmentswill make somejudgesmorelikely than othersto encounter situationsinwhich
they must recuse themselves. On the other hand, the degree of differencein experience with
recusal that we detected is sufficiently large to suggest that at |east part of the difference may
be explained by different degrees of judicial sensitivity in applying the reasonable
apprehension of bias test. We will explore this possibility in the balance of this article.
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B. DOESTHE “REASONABLE APPREHENSION OF BIAS” TEST
FAIL USIN MARGINAL CASES?

Aswe noted in our introduction, we were particularly interested in learning whether the
judgeswe surveyed had ashared understanding of how to resolvethetypesof marginal cases
that we placed before them. As aresult of our survey we discovered that there was not a
strong consensus among the partici pants on how to addressthe 32 scenarioswe posed. Infact
there was, overall, considerabl e variability in the responses we received to the 32 scenarios.
It isworth recalling that there were four possible responses to each scenario: (1) definitely
recuse yourself, (2) uncertain, (3) recuse yourself if a party objects, and (4) definitely not
recuse yourself.*® In only one of the 32 scenarios was there near universal agreement (more
than 90 percent) on asingle answer. In another five scenarios there was clearly a dominant
view, with 65-89 percent of the participants agreeing on a single answer. The responses to
eight scenarios revea ed what we would describe asa“majority view,” where more than 50
percent but lessthan 65 percent of the respondents selected the same response. On the other
hand, in more than half of the scenarios there was no answer that attracted the support of a
majority of the participants who answered that question. In 11 scenarios the most popular
response attracted the support of 40-50 percent of the participants who answered the
guestion, and in seven scenarios no single answer garnered the support of as many as 40
percent of the respondents.

Using this measure, the scenarios dealing with “ professional relationships’ attracted the
highest level of disagreement. Only one of the five professional relationship scenarios
produced a bare majority view, and in the other four between 40 and 46 percent of the
respondents to the question agreed on the most popular answer. Aswe will explainin more
detail below, there appearsto be adistinct difference between the attitudes of judgeswho sit
primarily in communities of less than 25,000 and those who sit primarily in communities of
more than 100,000 with respect to the judge’ s previous professional relationships asabasis
for recusal. On the other hand, scenarios based on “prior knowledge” derived from other
judicial proceedings were more likely than others to produce agreement. In five of the 21
prior knowledge scenarios there was nearly universal agreement or adominant view, andin
afurther six scenarios amajority of the respondents favoured a single answer. On the other
hand, there were till five scenarios in which only 40-49 percent of the respondents agreed
onasingleanswer, and afurther five scenarioswherelessthan 40 percent of the respondents
agreed on the most popular answer.

1 In asmall number of instances respondents offered more than one answer to the scenario. Thisdid not
occur more than twice with respect to any given scenario, and for the purposes of this part of our
analysisweignored al of those judges’ responses to the scenario.
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Insert Chart 4

Another way of measuring the level of disagreement on scenarios is to set aside the
“uncertain” responses and combine the responses of those who would definitely recuse
themselves and those who would recuse themselves if a party raised an objection. The
“uncertain” responses never made up more than 20 percent of the total responses for any
guestion, and combining the responses that definitely favoured recusal with those that
expressed qualified support for recusal always produced a predominant view and aminority
view, which in any particular scenario either favours recusal (at least if a party raises an
objection) or opposes recusal. What isinteresting for these purposesisto compare the size
of the minority view in different scenarios.

In nine of the 32 scenarios, lessthan 10 percent of the respondents supported the minority
position. Accordingly, in just under one-third of the scenarios the respondents as a whole
took areasonably decisive position that recusal wasor was not appropriate, though there may
have been a stronger or weaker view that it would be better to wait and see if a party would
object before making that decision. In another 13 scenarios, the minority position garnered
more than 10 percent support but less than 30 percent support. In these scenarios there is
clearly a predominant position with respect to the appropriateness of recusal, at least if a
party objects, but the contrary view isfar from insignificant. In the remaining ten scenarios,
however, the minority position received the support of more than 30 percent of the
respondents, and in three of those cases the minority position received more than 40 percent
support. Accordingly, in nearly one-third of our scenarios a large minority of the judges
disagreed with the basic attitude taken by amajority of their colleaguestowardsthe question
of whether it would be appropriate for the judge to recuse himself or herself if it were
necessary to make a decision on this point.

Using this approach to measuring variation, the professional relationship scenarios still
show considerable disagreement, with two of the five scenarios having a minority of more
than 30 percent. There was more agreement on the “socia relationship” scenarios, with a
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minority view of under 10 percent in four of the six scenarios, although disagreement on one
scenario did reach the 30 percent level. Using this measure of variability, the results of the
prior judicial knowledge scenarios were extremely mixed. In five of the 21 scenarios the
minority view was supported by under 10 percent of the responses but, at the other end of
the scale, in seven of the 21 scenarios the minority view was supported by more than 30
percent of the respondents, and in three of those seven the minority view garnered morethan
40 percent support.

It should be recognized that there is an important distinction between a judge’s attitude
to the ultimate question of whether they would recuse if the issue were raised by a party in
aparticular situation, and thelikelihood that the judge will actually recuse himself or herself
in that situation. Combining the “definitely recuse” and the “recuse if a party objects’
responses obscures this distinction. Even though we believe that determining a judge's
attitude to whether recusal iswarranted if an objectionisraised isimportant in itsown right,
we must emphasize that judges who indicate that they would recuse themselves if a party
objects may not always anticipate that an objection is likely to be forthcoming.

There are two reasons why a judge who would be willing to recuse himself or hersdlf if
a party objected might not, in fact, end up doing so in that situation. One possibility is that
the parties may not object because they are unaware of the facts that might form the basisfor
arecusal application. We tested this possibility using a scenario that involves asituation in
which a law partner of counsel, who is appearing before the judge in a child protection
matter, has acted for the judge in an unrelated piece of litigation.” This is a situation in
which counsel for the party likely to rai se an objection might well be unaware of thejudge’s
client relationship with opposing counsel’ slaw firm. Of the respondents who would recuse
themselves on application from a party, 90 percent indicated that they would consult the
parties but 10 percent would not. In the 10 percent of cases where the judge did not disclose
the relationship to the parties, there is a substantial likelihood that no objection would be
forthcoming.

Even in the 90 percent of the cases where the judge would consult the parties, it is not
obviousthat the partieswill alwaysrai se an objection. Moreover, somejudges may well take
the likelihood that parties will object into account in selecting the answer that they would
recuse, but only if a party objects. To test this possibility we considered how many of the
judgeswho responded that they would recuse themselvesif aparty objectsintheabovechild
protection scenario also answered a separate question by indicating that they almost always
recuse themselves on their own motion.*® It turned out that 58 percent of respondents who
said that they would recuse themselves if a party objected in the above scenario also
indicated that they would recuse themsel ves of their own motion morethan 90 percent of the
time. This suggests that even though these judges would recuse themselvesif asked to do so
in the above scenario, they do not necessarily assume that an objection will be forthcoming
and indeed may well expect that an objection will not be forthcoming.

v Scenario D3 was worded as follows: “You are assigned to hear a child protection matter in which
counsel for the mother is a partner in afive person law firm. Within the past year, one of the lawyer's
partnersacted for you successfully inaclaimagainst abuilder for negligent construction of arenovation
to your house. What courses of action would you take?’

Question B2 wasworded asfollows: “ In what percentage of [casesin which you recuseyourself] doyou
recuse yourself of your own motion rather than because a party objects?’

18
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Some might find the level of disagreement we have identified among judges on a matter
ascentral tothejudicial role asthe application of the rulesgoverning impartiality unsettling,
and we therefore believe that it is vital to provide some context for this aspect of our
findings. First of al, it must be remembered that we were not giving judges a test to
determine if they were able to identify the “correct” answer to a number of marginal
scenarios, wewere conducting an experiment to determineif theinitial reactionsof Canadian
judges to different scenarios revealed a shared understanding of how the reasonable
apprehension of bias test ought to be applied in a number of marginal cases. Not all cases
where biasissues might arise are marginal. We did not ask about situations where ajudge’s
spouse or child has a material interest in the outcome of a dispute because the answer to
those cases is obvious. Our scenarios were identified on the basis of the comments we
received from the judges that assisted us in devel oping the survey, who indicated to us that
these types of cases seemed to cause difficulty in their jurisdictions. What the responses
revealed was that in many instances these difficulties seem to be experienced by provincial
and territoria judges across the country, and that some scenarios appear to cause more
difficulty than others.

In addition, it is worth emphasizing that if judges have concerns about whether they
should recusethemselvesin aparticular case, it isopen to them to do research on the rel evant
case law, to consult their colleagues, and to seek submissions from counsel for the parties.
Our survey results indicate that some judges (albeit a minority) do consult their colleagues
regularly before deciding whether to recuse themselves, and in anumber of the scenariosthe
most common response was to recuse oneself if a party objected, implying that the parties
would have some opportunity to make submissions. In short, simply because our survey
indicated a significant measure of variability in judicial responses to the potential recusal
scenarios we posed to them, it does not follow that there is a corresponding degree of
variability in the actual practice of Canadian provincial and territorial judges in recusing
themselves in the full range of situations that confront them on a daily basis.

On the other hand, we do not wish to understate the practical significance of our findings
for judges who are considering whether to recuse themselvesin marginal cases. We did not
design abstract scenarios that were intended to help us explore the deep structure of judicial
thinking about theideaof impartiality in Canadian law. Rather, we chose scenariosthat were
intended to reflect the sorts of practical problems that Canadian provincia and territorial
judgeshaveto address on areasonably regular basis. Moreover, itisnot fanciful tothink that
in many instances Canadian judges make the determination of whether it isappropriateto sit
in these types of situations based on their initial reactions to the types of material facts that
we posed in the scenarios. Asthe Supreme Court of Canadarightly pointsout in Wewaykum,
the addition of moreinformation provides context that will sometimes shift our appreciation
of the significance of the material facts,*® but in our view this does not prevent judges from
offering an intelligent opinion on whether the reasonable apprehension of bias test is met
based solely on the bare facts presented in our scenarios.

1 Supra note 3 at para. 77.

x See e.g. Locabail (U.K.) Ltd. v. Bayfield Properties Ltd., [1999] EWCA Civ 3004, [2000] 1 Q.B. 451
at para. 25 [Locabail], where the Court provided alist of circumstances that were and were not likely
to give rise to concerns with respect to perceived lack of impartiality. While the Court acknowledged
that “[e]verything will depend on the facts,” this did not prevent the Court from providing meaningful
guidance with respect to fact situations that were, if anything, less elaborate than the scenarios we
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C. How DID THE PARTICIPANTS RESPOND TO
DIFFERENT RECUSAL SCENARIOS?

The actual wording of the scenarios we asked our participants to addressis found in the
Appendix, below.?* Here we will simply refer to them by number and, for ease of reference,
provide a brief description of the types of issuesraised in each scenario. In reporting on the
scenarios we have broken them down into the groupings identified in the questionnaire. In
each instance we will provide a table setting out the data concerning the responses to the
scenarios as a group and then comment on the responses to the specific questions.

1. PROFESSIONAL RELATIONSHIP SCENARIOS

Judges were all lawyers before they became judges, so it is normal that they will have
professional relationships with other lawyers. The mere fact that a judge knew another
lawyer professionally prior to their appointment to thebenchwill not, without more, giverise
to a reasonable apprehension of bias if that lawyer appears before the judge as counsel %
Nonetheless, it is clear that judges do not normally hear cases being argued by their former
law partners, at least until after the passage of some reasonable “ cooling-off” period.” The
jurisprudence offers judges a significant degree of latitude before their past or present
relationships with lawyers who are conducting litigation will give rise to a reasonable
apprehension of bias.?* On the other hand, relationships that do not form the basis for
disqualification as a matter of law can be perceived to be uncomfortably close by some
litigants,? and thisin turn can make recusal in amarginal case of this nature appear to bethe
most attractive course of action.?® We used five scenarios to consider the issue of recusal in
situationsin which thejudge’ s professional relationship with the lawyer was something less
than that of a partnership in alaw firm, but more than a mere acquaintance as afellow legal
professional.

constructed.

2 The authors would be happy to forward a copy of the entire survey to any reader upon request.

2 See e.g. Locabail, supra note 20 at para. 25; Saxmere (No. 1), supra note 5; President of the Republic
of South Africa v. South African Rugby Football Union, [1999] ZACC 9, [1999] 7 B. Const. L.R. 725
S.A. 147 (S. Afr. Const. Ct.) [SA.RF.U.]; Taylor, supra note 5.

= SeeCanadian Judicia Council, Ethical Principlesfor Judges (Ottawa: Canadian Judicial Council, 1998)
a 51-52, online: Canadian Judicial Council <http://www.cjc-ccm.ge.calcmslib/general/news_
pub_judicialconduct_Principles 1998 en.pdf>[Ethical Principles]; LorneSossin, PhilipBryden & Jay
Brecher, Halsbury’s Laws of Canada: Judges and Courts, 1st ed. (Markham, Ont.: LexisNexis, 2009)
at HJC-32 and the cases cited therein.

% See e.g. Saxmere (No. 1), supra note 5; SA.R.F.U, supra note 22; Taylor, supra note 5; Makowsky v.
John Doe, 2007 BCSC 1231, [2007] B.C.J. No. 1809 (QL), aff’d 2008 BCCA 112, [2008] B.C.J. No.
576 (QL) [Makowsky].

= See e.g. the decision of Goepel J. in Makowsky, ibid.

% Ibid. at para. 17.
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TABLE 2—PROFESSIONAL RELATIONSHIP SCENARIOS

Question | Count /% Definitely | Uncertain | Recuseif | Definitely | Multiple Total
of Recuse a Party NOT Answers
Responses Y our self Objects Recuse
Yourself
D1 Count 61 25 30 16 2 134
D2 Count 68 18 22 25 2 135
D3 Count 38 23 53 15 2 131
D4 Count 17 13 54 46 0 130
D5 Count 21 10 54 51 0 136
Per centages
D1 % 46 19 22 12 2 101*
D2 % 50 13 16 19 2 100
D3 % 29 18 41 12 2 102*
D4 % 13 10 42 35 0 100
D5 % 15 7 40 38 0 100

* Percentages add up to more than 100 as aresult of rounding to nearest whole number.

The first two scenarios (D1 and D2) concern professional conflict prior to the judge's
appointment to the bench involving alawyer now appearing before the judge representing
the accused in a sexual assault case. In both scenarios the conflict was sufficiently serious
that complaints were made to the Law Society. In D1, the judge had been the subject of a
complaint by the lawyer that was dismissed by the Law Society, and in D2 the judge made
acomplaint about the lawyer that resulted in areprimand. In both of these casesroughly half
of the respondents believed that recusal would be appropriate, and if one adds the group of
judges who would recuse themselves if a party objects, the support for recusal goes up to
two-thirds of the respondents. Nevertheless, more than 10 percent of the respondentsin D1
and nearly 20 percent in D2 definitely would not recusethemselves. Thisresultisinteresting
because the possibility that the past antagonism would be perceived to operate to the
disadvantage of the accused in a serious criminal matter was not sufficient to dissuade this
group of judges from the view that recusal would not be appropriate at the outset of atrial.
The other interesting feature of these two scenariosistherelatively highlevel of “ uncertain”
responses— morethan 10 percent for D2 and nearly 20 percent for D1. Thismay be because
the level of conflict with lawyers hypothesized by the scenarios is relatively unusual and
judges may not have any experience with this type of situation. As we will see when we
examine scenarios D4 and D5, which deal with friendly professional relationships between
one of the lawyers and the judge prior to his or her appointment to the bench — scenarios
that would be much more common — the number of “uncertain” responses drops fairly
significantly.

Scenario D3 addresses a situation in which a law partner of counsel (from a small law
firm) who is appearing before the judge in a child protection matter has acted for the judge
in an unrelated piece of litigation. There was strong support for the proposition that recusal
might be appropriate in these circumstances (70 percent of respondents), but it was split
between those who indicated that they would recuse themselves if a party objected (41
percent) and those who would definitely recuse themselves (29 percent). Interestingly, the
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English Court of Appeal decision in Taylor?” could lend some support to the view that
recusal would not be warranted in this situation, a position taken by just over 10 percent of
the respondents. The Court in Taylor held that ajudge who had received free legal services
with respect to hiswill from the firm of the solicitors acting for one of the parties was not
disqualified from hearing the case.

Scenarios D4 and D5 concern a reasonably close professional relationship between the
judge and counsel prior to the judge’ s appointment to the bench. In each scenario the judge
did not practice with the lawyer but was“well acquainted” with the lawyer both socially and
through Canadian Bar Association and Law Society committee work. In addition, the judge
and the lawyer often took part in the same charity golf events, and occasionally were part of
the samefoursome. The scenariosareidentical except that in D4 thejudgeis hearing asmall
claimsmatter and in D5 thejudgeistrying a sexual assault case and the lawyer is appearing
for the Crown. The results of the two scenarios are fairly similar. In D4, 42 percent of the
respondentswould recusethemselvesif aparty objects, whereas 40 percent gavethisanswer
in D5. Onthe other hand, 13 percent responded that they would definitely recuse themselves
in D4 whereas 15 percent gave this answer in D5, so in each scenario 55 percent of the
respondents were willing to recuse themsel ves under some circumstances. A large minority
definitely would not recuse themselves — 35 percent in D4 and 38 percent in D5. It is
interesting to note that in the criminal law scenario, D5, there was a dight increase in both
the number of judges who would definitely recuse themselves and the number who would
definitely not recuse themselves. Aswe will see below, thisresult is somewhat at oddswith
the result in scenarios E1 and E2, in which the respondents were much more definite about
recusing themselves from a criminal trial in which they had a socia relationship with the
accused than from asmall claimstria in which they had the sametype of social relationship
with the defendant. The data does not suggest an obvious explanation for thisdivergencein
results, and one can but speculate on the factors that might cause the difference. Wewill do
soin Part D.3, below.

2. SOCIAL RELATIONSHIP SCENARIOS

It iswell understood that judges may not adjudicate cases in which their family members
or their close personal friends have amaterial interest.® What is more difficult to decide is
how close a socia relationship has to be before recusal is appropriate. The jurisprudence
reflects anumber of factorsthat are relevant in determining whether a personal relationship
is sufficiently close so asto cause areasonable apprehension of bias. These factorsinclude
such things as the role that the person whom the judge has a relationship with is playing in
the litigation,® whether the relationship is direct or indirect,*® and whether the judge

a Supra note 5.

= See Ethical Principles, supra note 23 at 44-46; Sossin, Bryden & Brecher, supra note 23 at HJC-31 and
the cases cited therein.

» For example, in Agar v. Morgan, 2003 BCSC 628, [2003] B.C.J. No. 939 (QL ), therewas no reasonable
apprehension of biaswhere thetrial judge was a neighbour of an expert witness whose credibility was
not at issuein thetrial.

% In Man O'War Sation Ltd. v. Auckland City Council (No. 1), [2002] UKPC 28, [2002] 3N.Z.L.R. 577,
for instance, the Privy Council held that aNew Zeal and Court of Appeal judgewasnot disqualified from
hearing an appeal in a case where the principal witness at trial was the son of the judge’s former law
partner and professional mentor. See also Banyay v. Insurance Corp. of British Columbia (1996), 17
B.C.L.R. (3d) 216 (C.A.); Huchette c. Québec (1992), 12 C.R. (4th) 393 (Que. C.A.).
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considered the relationship to be sufficiently close that the judge would have difficulty
resolving an issue in amanner that reflected adversely on that individual .** We constructed
six scenarios that were designed to explore thisissue in different settings.

TABLE 3— SOCIAL RELATIONSHIP SCENARIOS

Question Count / % Definitely | Uncertain | Recuseif Definitely Multiple Total
of Recuse a Party NOT Answers
Responses | Yourself Objects Recuse
Yourself
El Count 51 10 61 9 0 131
E2 Count 81 9 39 7 0 136
E3 Count 39 17 58 20 1 135
E4 Count 28 9 49 47 0 133
E5 Count 114 5 12 0 131
E6 Count 78 6 35 1 127
Per centages
E1 % 39 8 a7 0 101*
E2 % 60 7 29 0 101*
E3 % 29 13 43 15 1 101*
E4 % 20 7 37 36 0 100
E5 % 87 4 9 0 0 100
E6 % 60 5 30 5 1 101*

* Percentages add up to more than 100 as aresult of rounding to the nearest whole number.

ScenariosE1, E2, and E3 al deal with situationsin which aperson who hasacasual social
relationship with the judge is involved in the litigation. The nature of the relationship is
described in the same terms in each scenario,® but the type of legal proceeding and the
acquaintance’ srole changes. In E1, the acquaintance isthe defendant in asmall claimscase;
in E2, the person isthe accused in aprosecution for impaired driving; and in E3, thejudge's
acquai ntanceisthehomeowner in aprosecution for breaking and entering, and theindividual
is ot expected to appear as awitness.

Inall three scenariosthe dominant view wasthat recusal may be appropriate, and themain
area of disagreement was whether the judge should definitely recuse himself or herself, or
recuse only if aparty objected. The support for definite recusal was strongest in the case of
acquai ntanceship with acriminal accused, E2, with 60 percent favouring definite recusal in
comparison to 29 percent favouring recusal if aparty objected. In E1 and E3, the support was
strongest for recusal if a party objected (in E1, 47 percent were in favour of this option
compared to 39 percent in favour of definiterecusal, and in E3, 43 percent favoured recusal
if aparty objects compared to 29 percent who opted for definite recusal). Respondents who
took the view that they definitely would not recuse themselveswere in adistinct minority in

8 See Morrison v. AWG Group Ltd., [2006] EWCA Civ 6, [2006] 1 W.L.R. 1163.

2 The relationship between the judge and the party was described in all three questions asfollows: “Y ou
would not describe this individua as a friend, but you have met each other at more than one social
gathering and consider yourself to be on afirst name basis.”
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all three scenarios (7 percent in E1, 5 percent in E2, and 15 percent in E3). Both the
“uncertain” response (13 percent) and the“ definitely not recuse” response (15 percent) went
up in E3 in comparison to E1 and E2, indicating that a judge’'s social relationship with a
victim of crime is considered a less clear-cut case for recusal than the judge's social
relationship with a defendant in a civil case or an accused person in acriminal trial.

Thedistinct difference between the responsesto E1 and E2 might lead one to believe that
judgesdraw asharp distinction between criminal and civil caseswith respect torecusal, even
though notionally the same test is being applied in both settings. On the other hand, the
results of E3 suggest that the relationship between civil and criminal cases is not quite as
simple as it might appear. In E3, the judge’ s social relationship with the victim of a crime
might be thought to operate to the prejudice of the accused, whereas the judge’s social
relationship with the accused in E2 might be perceived to benefit the accused, or at least be
aneutral factor. The responsesto E3 were closer to the responses to the civil case, E1, than
they were to the criminal law scenario, E2, where the judge’s relationship was with the
accused. Along with the similarity of treatment of scenarios D4 and D5, this result suggests
that what makes the response to E2 distinctive is not that it involved a criminal as distinct
fromacivil case, but that it involved arelationship between the judge and an accused person
that might be perceived to interfere with the impartial administration of justice.

Scenario E4 involves asmall claimstria for failure to pay abill in which the plaintiff is
the owner of agrocery store at which the judge frequently shops. On theface of it, E4 seems
similar to E1 except with respect to the particulars of the social relationship and the fact that
in E1 the acquaintance is the defendant and in E4 the acquaintance is the plaintiff.
Nevertheless, the responses to the two scenarios are quite different. Recall that in E1, 47
percent of the respondents indicated that they would recuse themselvesif a party objected
and 39 percent indicated that they definitely would recuse themselves. Only 7 percent of the
respondents to E1 reported that they definitely would not recuse themselves. In E4, the
largest response, at 37 percent, was once again that the judges would recuse themselves if
aparty objected. Thistime, however, 36 percent stated that they definitely would not recuse
themselves, and only 20 percent indicated that they definitely would recuse themselves. It
is difficult to say precisely what contributed to this decisive change in attitudes. It is not
obvious that it should make a difference if the judge’ s relationship is with a plaintiff or a
defendant in a civil case. The most likely explanation would seem to be that a substantial
number of respondents perceived thejudge’ srel ationship withthe owner of thegrocery store
to be less significant than the judge’ s relationship with asocial acquaintance that the judge
knew on afirst namebasis, whereas other respondentstreated the rel ationships as essentially
the same for the purposes of the application of the reasonable apprehension of biastest.

In scenarios E5 and E6, the judge’ s social relationship was with akey witnessin asmall
claimstrial. The difference between the two scenarios is that in E5 the witness is a close
personal friend of the judge® and in E6 the witness is a close friend of one of the judge’s
children.® Scenario E5 attracted the greatest degree of consensus among the respondents,

s The relationship was described as follows: “Y ou have known each other since you went to university

together and you go out to dinner together several times ayear.”
The relationship was described as follows: “This individual has been to your home on numerous
occasions, but the individua’s friendship is with your child rather than with you personally.”
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with nearly 90 percent agreeing that they would definitely recuse themselves and another 9
percent indicating that they would recuse themselves if a party objected. There were no
responsesindicating that the judge definitely would not recuse himself or herself. Therewas
dlightly more disagreement about E6, but the dominant view was clearly that recusal would
be appropriate. Definite recusal was favoured by 60 percent of the respondents and recusal
if aparty objectswas favoured by another 30 percent. Nevertheless, it isinteresting to note
that 5 percent of the respondents definitely would not recuse themselves in these
circumstances, and another 5 percent were uncertain.

3. PrIOR JuDICIAL KNOWLEDGE SCENARIOS

Thereis strong support in the case law for the proposition that a judge should not sit in
appeal on one of his or her own decisions.® It is also evident that, at least under normal
circumstances, if ajudge had involvement with a case as counsel or in some other capacity
prior to his or her appointment to the bench, the judge must not hear that matter.® It is also
clear that, to at least some extent, different considerations apply when knowledge of the
litigants or the relevant background facts of the case is derived through the judge’ swork as
ajudge. For example, the merefact that alitigant has appeared before the judge beforeis not
automatically a basis for disqualification.” The issue that we explore in the following
scenariosisthe boundaries beyond which knowledge derived in ajudicial capacity can give
rise to a reasonable apprehension of bias.

a Bail Hearings

Thefour bail hearing scenarios described below all involve situationsin which the judge
conducted the bail hearing and is now scheduled to conduct the trial. What varies is the
information provided in the scenarios about the outcome of the bail hearing and the type of
information given to the judge about the accused in the course of the bail hearing. In F1,
interim release was granted. In F2, the accused was remanded into custody because he had
no fixed address. In F3, the judge made an adverse credibility finding about the accused and
ordered the accused remanded into custody. In F4, the judge received information about the
accused’ s antecedents and criminal record and about the offence in the course of the bail
hearing, but the scenario provides no information about what the material presented to the
judge said about the accused or the outcome of the bail hearing.

s SeeR. v. Alberta (Securities Commission) (1962), 36 D.L.R. (2d) 199 (Alta. S.C. (T.D.)); Glassman v.
College of Physicians & Surgeons (Ontario), [1966] 2 O.R. 81 (C.A.).

% See Committee for Justice, supra note 1; Wewaykum, supra note 3; R. v. Catcheway, 2000 SCC 33,
[2000] 1 S.C.R. 838.

s In Locabail, supra note 20 at para. 25, the English Court of Appeal observed that “[t]he mere fact that
ajudge, earlier in the same case or in aprevious case, had commented adversely on aparty or witness,
or found the evidence of a party or a witness to be unreliable, would not without more found a
sustainable objection.” Seeaso R. v. Werner, 2005 NWTCA 5, 205 C.C.C. (3d) 556; R. v. Tremblay,
2004 ABCA 102, [2004] A.J. No. 323 (QL); R v. Perciballi (2001), 54 O.R. (3d) 346 (C.A.); Re
Charkaoui, 2004 FC 624, 255 F.T.R. 199.
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TABLE 4— BAIL HEARING SCENARIOS

Question Count / % Definitely | Uncertain | Recuseif Definitely | Multiple Total
of Recuse a Party NOT Answers
Responses | Yourself Objects Recuse
Yourself
F1 Count 14 11 60 45 0 131
F2 Count 13 10 35 72 0 130
F3 Count 93 7 28 3 1 132
F4 Count 43 12 49 25 0 129
Per centages
F1 % 10 8 44 33 0 100
F2 % 10 8 27 55 0 100
F3 % 71 5 21 2 1 100
F4 % 33 9 38 19 0 99*

* Percentages add up to more or less than 100 as aresult of rounding to the nearest whole number.

The respondents to F1 assumed that the bail hearing was contested, but that bail was
nevertheless granted. The opinions of our respondents was mixed in this situation, with 44
percent indicating that they would recuse themselves if a party objected, 33 percent
indicating that they definitely would not recuse themselves, and 10 percent stating that they
definitely would recuse themselves. In F2 (no fixed address), the mgjority view wasthat the
judge should not recuse himself or herself. On the other hand, 27 percent of the respondents
would recuse themselvesif aparty objected and afurther 10 percent would definitely recuse
themselves. By contrast, the almost universal view in F3 (adverse credibility finding) was
that recusal may be appropriate, and the main issue was whether the judge should definitely
recuse himself or herself (71 percent), or recuse only if a party objected (21 percent). The
largest response to F4 was to recuse if a party objects (38 percent), but one-third of the
judges (33 percent) thought that possession of information about the accused' s record and
the offence was a sufficient basis for recusal regardless of what the information said. It is
worth noting, however, that nearly 20 percent of the respondents definitely would not recuse
themselves in this situation.

Taken overall, these results support the view that a negative credibility finding that is
sufficiently significant to support a remand of the accused into custody creates sufficient
problemsthat the judge should not hear thetrial of the offence, though thereis some support
for the view that the judge should be able to conduct the trial if a party (presumably the
accused) does not object. On the other hand, the mgjority view is that the mere fact that a
judge remanded the accused into custody for reasons unconnected to the accused’ s character
or the circumstances of the offence is not a sufficient basis for preventing the judge from
hearing thetrial of the offence. Thiswas by no means a universal view, however, and there
was considerable support for the view that the judge should not hear the case if the accused
objects, and some support for recusal even if thereis no objection. Indeed, 10 percent of the
respondents would definitely recuse themselves at trial even if they had granted bail,
suggesting that thisgroup of judges believesthat recusal iswarranted simply because, inthe
context of a contested bail hearing, the judge will have begun forming an opinion of the
accused even if that opinion is not sufficiently unfavourable to warrant the denial of bail.
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The possession of information about both the accused and the offence (F4) was the most
confusing fact situation for respondents. Nearly 40 percent thought that recusa was
appropriate if a party (again, presumably the accused) objects and one-third thought that
there was a sufficient basisfor recusal regardless of whether there was an objection. On the
other hand, nearly 20 percent definitely woul d not recusethemsel vesin thissituation, leading
one to speculate that in the minds of these judges the issue may be whether the judge has
information that is damaging to the accused and not simply whether the judge has some
knowledge about the accused and the offence that may end up being relevant to the trial. It
isalso possible, of course, that some of these judges would not have favoured recusal even
if the information was damaging.

b. Subsequent/Multiple Trials

The next nine scenarios deal with the difficultiesthat can arise when ajudge has presided
over atrial involving a particular individual, and that individual now appears before the
judgeasaparty inanother trial. What differenti atesthese scenariosfrom bail hearingsisthat,
on the one hand, the judge will typically learn a good deal more about the individual in the
context of atrial than in the setting of a bail hearing, but on the other hand the connection
between theinitial proceeding and the subsequent trial will sometimes be more tenuousthan
is the case with bail hearings. Four of the nine scenarios (F6, F7, F8, and F9) involve
different typesof situationsinwhich ajudgehastried and convicted anindividual previously
and isnow scheduled to try that individual for another alleged offencethat isunrelated to the
previous offence. Scenarios F10 and F11 deal with situationsin which ajudgeis scheduled
to hear trids involving two different accused persons concerning separate but related
incidentsthat allegedly took place on the sameday. In F10, participants were asked whether
they would recuse themsel vesfromthe second trial regardless of what evidence was adduced
a the first trial. Scenario F11 changes the situation by indicating that the judge heard
evidence concerning the second alleged incident in the course of a sentencing hearing after
convicting thefirst accused. Scenarios F12 and F13 explore recusal in the context of related
civil and criminal trials. Scenario F12 concerns a spousal assault case involving the same
parties who have appeared before the judge in the context of an application for spousal
support. Scenario F13 deals with a child protection case in which the judge had remanded
the father into custody on a charge relating to his child. Finally, F14 deals with a situation
inwhich thejudge has sentenced the accused on anumber of previous occasionsintherecent
past for property-related offenses and is now scheduled to try the accused on a charge of
receiving stolen property.
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TABLE 5— SUBSEQUENT / MULTIPLE TRIALS

Question Count /% of | Definitely | Uncertain Recuse Definitely | Multiple | Total
Responses Recuse ifa NOT Answers
Y our self Party Recuse
Objects | Yoursdf
F6 Count 8 9 48 67 0 132
F7 Count 5 9 49 68 1 132
F8 Count 13 10 54 55 1 133
F9 Count 45 18 46 22 1 132
F10 Count 55 24 35 16 1 131
F11 Count 54 18 43 17 1 133
F12 Count 13 15 48 48 0 124
F13 Count 37 23 42 21 1 124
F14 Count 22 8 54 47 0 131
Per centages
F6 % 6 7 36 51 0 100
F7 % 4 7 37 52 1 101*
F8 % 10 8 41 41 1 101*
F9 % 34 14 35 17 1 101*
F10 % a2 18 27 12 1 100
F11 % 41 14 32 13 1 101*
F12 % 11 12 39 39 0 101*
F13 % 30 19 34 17 1 101*
F14 % 17 6 41 36 0 100

* Percentages add up to more than 100 as aresult of rounding to the nearest whole number.

Scenario F6 presents, in its simplest form, the question of whether it is appropriate for a
judgeto try an accused after the judge hastried and sentenced that individual to six months
imprisonment on an unrelated charge. The majority view of the respondents was that they
would not recuse themselves in this situation, and this view seemsto be consistent with the
case law, which suggests that the mere fact that an individual has appeared before a judge
in the past is not a sufficient basis to require that the judge not hear a case involving that
individual . Nevertheless, there appears to have been sufficient discomfort (perhaps also
arising from the possibility that information from thefirst trial would improperly influence
the second trial) that 36 percent of the respondents indicated that they would recuse
themselves if a party objected, and a further 6 percent of the respondents would definitely
recuse themselves.

Scenarios F7 and F8 were designed to introduce additional information about whether the
accused, who has been previously convicted and sentenced, would appear as awitness. In

% Seecasescitedibid. SeealsoR. v. Moman, 2008 MBQB 311, [2009] 7 W.W.R. 363, upholding arefusal
to recuse where the trial judge had convicted the accused of asimilar offence five years earlier.
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F7, the accused was not expected to testify, and in F8 the accused was expected to testify.*
As one might expect, the responses to F7 essentially mirrored those for F6, since the
additional information that the accused was not expected to testify was probably consistent
with the expectation respondents had when they considered F6. The additional information
that the accused was expected to testify in F8 did influence some judges, but by no means
the majority. Whereas the mgjority of judges would not have recused themselvesin F6 and
F7, the proportion who gave the same answer to F8 was reduced to 41 percent. Those who
would recuse themselves if a party objected increased to 41 percent from 36 percent in F6
and 37 percent in F7, and those who would definitely recuse themselves increased to 10
percent.

Scenario F9 was in many ways the most interesting of the four scenarios because the
individual who had been previously convicted and was the subject of a negative credibility
finding by the judge is to be the principal witness for the defence in the trial of another
person. Here, the dominant view was that the respondents would either recuse themselves
(34 percent) or recuse themselvesif a party objects (35 percent). Nevertheless, 17 percent
of the respondents definitely would not recuse themselvesin this situation. It isinteresting
to compare this result to F3, in which judges were asked to assume that they had made a
negative credibility finding against the accused at a bail hearing. It will be recalled that in
that situation only 2 percent of the respondents definitely would not recuse themselves and
71 percent definitely would recuse themselves. For some judges, therefore, a negative
credibility finding involving the accused in a previous proceeding gives rise to more
concerns than a previous negative credibility finding involving a key defence witness.

The predominant view expressed in F10% was that it was not appropriate for ajudge to
hear both trials where two individual s have been charged in relation to separate but related
incidents. Forty-two percent of the respondents indicated that they would definitely recuse
themselves in this situation, and another 27 percent would recuse themselves if a party
objected. The addition of information in F11, that evidence that would clearly berelevant to
the second trial was adduced in the sentencing hearing of the first accused, did not
significantly change the responses. Thus, 41 percent of respondents said that they would
definitely recusethemselvesin F11, and afurther 32 percent indicated that they would recuse
themselves if a party objected. Once again, it is worth noting that 12 percent of the
respondentsin F10 and 13 percent of therespondentsin F11 stated that they definitely would
not recuse themselves in this situation.

Scenarios F12 and F13 provide another opportunity to explore the question of whether
judges are automatically more likely to recuse themselvesin a criminal case thanin acivil
case that raises a similar basis for deciding not to sit. Once again, the results of these
scenarios suggest that the answer to this question isnot self-evident. In F12, the participants
were asked to consider whether they would recuse themselvesin acriminal trial for spousal
assault after they had made a support order for the spouse in a civil proceeding. The

% Although not relevant for the present analysis, F7 and F8 both stated that “[a] recusal would likely
involve some delay.”

o Scenario F10 was worded as follows: “ There are two separate informations, one against A for assault
on B, the other against B for uttering athreat against A. Both incidents allegedly occurred on the same
day. You are schedule to conduct both trials. What courses of action would you take?”
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respondents were evenly split between those who definitely would not recuse themselvesin
this situation (39 percent) and those who would recuse themselves if a party objected (39
percent). Only 11 percent indicated that they would definitely recuse themselves. In F13,*
on the other hand, the percentage of respondents who would definitely recuse themselves
increased to 30 percent, and the percentage who definitely would not recuse themselves
dropped to 17 percent. The percentage of respondents who would recuse themselves if a
party objected dropped dlightly to 34 percent, and an uncharacteristically high 19 percent
indicated that they were uncertain. The fact that F12 dealt with acriminal case and F13 did
not clearly failed to induce more respondents to indicate that they would recuse themselves
in F12. Ontheother hand, it may bethat some respondents considered the stakesto be higher
in the child protection scenario (F13) than in the spousal assault scenario (F12), and this
would be consistent with the broader ideathat judges are more willing to recuse themselves
in situations where they believe that the case over which they are called upon to preside has
particular significance to one or more of the parties.

The responses to F14* were interesting because they suggest that some judges are more
concerned about the appearance of impartiality when they are dealing with an accused with
whom they have had multiple contacts than they are when dealing with an accused whom
they had tried and convicted only once. Just over 40 percent of the judges were prepared to
recuse themselves in this situation if a party objected, compared to 36 percent who would
have taken the same action in F6, which dealt with the trial of an accused whom the judge
had convicted and sentenced only once. Similarly, 17 percent of the respondents would
definitely recuse themselves in F14, compared to only 6 percent in F6. It is still the case,
however, that a substantial proportion of the respondents definitely would not recuse
themselves in either situation, although the percentage drops from 51 percent in F6 to 36
percent in F14.

C. Subsequent Related Proceedings

The final eight scenarios build to some extent on what we learned in the previous 13.
What differentiates them is some feature of either the proceeding in which previousjudicial
knowledgewasacquired, or the subsequent proceeding in which theknowledge gained might
be relevant, that takes it outside the bail hearing or trial setting. These scenarios include
preliminary inquiries (F15 and F16), hearings concerning breachesof conditional orders(F17
and F18), dangerous offender and long-term offender proceedings (F19), the issuance of
search warrants (F20), civil mediation proceedings (F21), and civil proceedings in which
estoppel based on an earlier decision of the judge is being raised as a defence (F22).

41

In this scenario the judge had remanded a father on a charge related to his child and the judge is now
dealing with a child protection matter involving the child.

e In F14, the judge has previously sentenced the accused on numerous property-related offences and is
now trying the accused on a charge of receiving stolen property.
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TABLE 6 — SUBSEQUENT RELATED PROCEEDINGS

Question | Count/% Definitely | Uncertain | Recuse Definitely | Multiple Total
of Recuse ifa NOT Answers
Responses Your self Party Recuse
Objects | Yoursdf
F15 Count 3 5 23 102 0 133
F16 Count 3 2 29 100 0 134
F17 Count 0 1 7 128 0 136
F18 Count 2 3 20 107 0 132
F19 Count 73 18 32 9 0 132
F20 Count 78 9 33 10 1 131
F21 Count 68 12 40 7 0 127
F22 Count 39 25 27 33 0 124
Per centages
F15 % 2 4 17 e 0 100
F16 % 2 2 22 75 0 101*
F17 % 0 1 5 94 0 100
F18 % 1 2 15 81 0 99*
F19 % 55 14 24 0 100
F20 % 60 7 25 8 1 101*
F21 % 54 9 31 6 0 100
F22 % 31 20 22 27 0 100

* Percentages add up to more or less than 100 as aresult of rounding to the nearest whole number.

The dominant view (77 percent) of the respondentsto F15 wasthat they would not recuse
themselvesif called upon to hear a preliminary inquiry after having remanded the accused
into custody. Seventeen percent would recuse themselvesin thissituationif aparty objected,
but only 2 percent would definitely recuse themselvesif faced with this situation. Scenario
F16 produced similar results. Seventy-five percent of respondents definitely would not recuse
themselvesif called upon to sentence an accused who re-elected and pleaded guilty after the
judge had heard the preliminary inquiry. Once again, some respondents (22 percent) would
recusethemselvesif aparty objected, but only 2 percent would definitely recuse themsel ves.

The results were even more decisive when the participants were asked if they would
recuse themselvesif called upon to adjudicate a breach hearing with respect to aconditional
sentencethey hadissued (F17). Ninety-four percent of therespondents stated that they would
not recuse themselves in this situation. Only 5 percent indicated that they would recuse
themselvesif aparty objected, and no respondent would definitely recuse himself or herself.
Thiswasthe most decisive result in the entire survey, and it appearsto reflect awidespread
practice for the judge who issued a conditional sentence to conduct any breach hearing in
respect of that sentence. Under these circumstances, it is interesting to note that a small
minority of judges would recuse themselves if a party objected. In some instances this may
simply be a product of lack of familiarity with the usual practice in thistype of case, but it
may also reflect aphilosophical reluctance on the part of some judgesto hear casesin which
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aparty is not comfortable with them as an adjudicator. We will return to thistheme in Part
D.5, below.

In F18, participants were told that they remanded the accused into custody for a breach
hearing in what they assumed was a contested proceeding. They were then asked if they
would recuse themselves from the breach hearing itself. Once again, the dominant view of
the respondents (81 percent) was that they definitely would not recuse themselves in this
situation. Fifteen percent of respondents would, however, recuse themselves if a party
objected, and an additional 1 percent definitely would recuse themselves in this situation.

Scenario F19 asked participants whether they would recuse themselves from along-term
offender hearing with respect to an individual after a successful appeal from the judge’s
finding that the individual was adangerous offender. Here there are two potential sources of
prejudice. First, the judge may be unconsciously influenced by evidence adduced in the
dangerous offender proceeding that is not adduced in the long-term offender hearing. The
second concern is the perception that the judge might be influenced, consciously or
unconscioudly, by a belief that the appellate ruling was incorrect. Not surprisingly, the
dominant view was that respondents would definitely recuse themselves (55 percent) or
recuse themselves if a party objected (24 percent). It is worth noting once again, however,
that a small minority of judges (7 percent) definitely would not recuse themselves in this
situation. This may be the result of a desire of some judges to reinforce the idea that they
have no stake in the outcome of appeals of their decisions, and that they are able to assess
the evidencebeforethem objectively notwithstanding viewsthat they may haveformed when
dealing with the individual being sentenced.

Scenario F20 asked if participantswould recusethemselvesfromhearing atrial if they had
issued a search warrant, based in part on affidavit evidence that would be inadmissible at
trial, where the search yielded evidence that would be introduced at thetrial. The results of
this scenario were very similar to F19, with 60 percent of respondents indicating that they
would definitely recuse themselves, a further 25 percent indicating that they would recuse
if aparty objected, and 8 percent answering that they definitely would not recusethemsel ves.

In F21, we shifted our focus from criminal proceedings to court-annexed mediation of a
civil proceeding. The participants were asked to assume that the mediation rules do not
guarantee partiesthat if their caseis not settled it will be heard by a different judge than the
one who took part in the mediation. The participants were then asked to indicate if they
would hear thetrial of a case that they had mediated, but did not result in a settlement. The
dominant answer was that the judges would not conduct atrial in this situation. More than
half (54 percent) indicated that they would definitely recuse themselves, and another 31
percent would recuse themsel vesif aparty objected. Six percent of the respondentsindicated
that they definitely would not recuse themselves in this situation. This may reflect a belief
on the part of at least some of these judgesthat if the rules do not specify that the judge who
mediated will not hear cases that do not result in settlement, it is inappropriate for ajudge
who mediated a case that did not settle to refuse to try the matter.

Finaly, F22 asked if participants would try a small claims case in which the defendant
was pleading an estoppel based on one of the judge’ s own decisions. This scenario seemed
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to give the respondents a great deal of difficulty. An unusualy high percentage of the
respondents (20 percent) said that they were uncertain what they would do in this situation.
The remaining responses were almost evenly divided: 31 percent said that they would
definitely recuse themselves, 22 percent stated that they would recuse themselvesif a party
objected, and 27 percent indicated that they definitely would not recuse themselves.

D. ARE THERE EXPLANATIONS FOR DIFFERENT RESPONSES
TO RECUSAL SCENARIOS?

Thefirst thing that is evident to us from the foregoing summary of the results of the 32
scenarios is that recusal is a complex phenomenon and that there is no simple explanation
for the variation in the participants’ responses to the scenarios that we posed to them. For
example, as we will explain below, we believe that one important reason some judges are
more willing to recuse themselves than others is that some judges are more reluctant than
othersto placethemselvesin apositionin which at least one of the partieswould rather have
the case heard by another judge. But, by itself, this explanation does not account for why this
sensitivity to the sensibilities of partiesis manifested more strongly in some scenarios than
in others. To put this observation a different way, if different judicial philosophies with
respect to recusal werethe overwhel ming consideration in determining when judgeswill and
will not recusethemsel ves, onewoul d expect to seeareasonably consistent pattern of recusal
and willingness to sit across the 32 scenarios we studied. We would not be surprised if
judges disagreed with each other, but we would expect the extent of the disagreement to be
fairly stable.

In fact, thisis not the pattern of disagreement that we see at al. In roughly one-third of
the scenarios there is a substantial level of agreement, at least on the question of whether
recusal would bewarranted if aparty raised an objection, though in most of those scenarios
there is also a distinct minority view. In another one-third of the scenarios, however, the
minority view growsto between 10 and 30 percent, suggesting that many judges are willing
to shift their views and are not wedded to either a majority or a dissident view. In the final
one-third of the scenarios the level of disagreement is sufficiently strong that it is difficult
to say that there is a clear majority position.

Thevarying levels of disagreement suggest that considerations come into play in certain
situations that are either not evident or are insignificant in others. We identified five
considerations that seemed to be likely candidates to have at least some influence on the
different responses we received to the scenarios presented or otherwise explain the
information received through the survey. The first is the different assessments that judges
make of the practical implications for the efficient administration of justice on their
willingnessto recuse themselvesin different types of situations. The second is the extent to
which judges perceive that parties are raising recusal in order to gain atactical advantage
rather than as the result of a genuine concern about the presence of a reasonable
apprehension of bias. Thethird is the extent to which judges are influenced by a sense that
they should be more willing to recuse themselves where the outcome of the dispute is of
greater significance to the parties than they should in situations where the stakes are lower.
Thefourth isthe extent to which judges are or are not aware of the common practice of their
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colleagues. Thefifth isthe different degrees of sensitivity judges have to the perceptions of
the parties.*® We will address each of these considerationsin turn.

1. PRACTICAL IMPLICATIONS FOR THE EFFICIENT
ADMINISTRATION OF JUSTICE

In her comment on the criteriaidentified by the English Court of Appeal in the Locabail*
decision regarding where applications for the disqualification of judges should and should
not succeed, Kate Malleson argued that the guidelineswere* an essential ly pragmatic attempt
to protect the efficient operation of the court system over a purist application of the Hewart
principleof justice[referring to Lord Hewart’ sobservation that justice should clearly be seen
to bedone].”* It seemed likely to usthat judges’ perceptionsof the practical implicationsfor
thelitigants and the efficiency of their courts would have some influence on the willingness
of judgesto recuse themselves. In particular, we hypothesized that judgeswho sit in smaller
communities would be more reluctant to recuse themselves than their colleagueswho sitin
larger urban locations, because it would normally be easier to find a different judge to hear
the casein alarger centre than a smaller one. What we discovered was that this hypothesis
held truewith respect to recusal based on professional rel ationshi ps, but waslesspronounced
in scenarios involving persona relationships and was barely noticeable in scenarios
involving knowledge acquired in other judicial proceedings.

Specifically, in the D scenarios (dealing with professional relationships) we found that
there was little change in the percentage of judges sitting in smaller centres who were
uncertain or would recuse on application only compared to judges sitting in communities
with a population larger than 25,000. However, there was a significant difference between
the number of judgeswho would definitely recuse or definitely not recuse. While 35 percent
of judgesin urban centreswoul d definitely recusein these scenarios, only 18 percent of their
rural counterparts would recuse. Similarly, 21 percent of judges in urban centres would
definitely not recuse themselves, while 32 percent of rural judges would opt not to recuse
themselves.

We are extremely grateful for the assistance of Dr. William Hughes in the analysis of the data that
helped us better understand the role these factors might play in the responses given by the participants
in our survey.

Supra note 20.

* Kate Malleson, “ Safeguarding judicial impartiality” (2002) 22 L.S. 53 at 62.

&
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Insert Chart 5

Thedifferencesin social relationship scenarios (E scenarios) werevisible, but the degree
of difference was weaker.

Insert Chart 6
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Again, there was little change in the degree of uncertainty or in the response to recusal
applications, but some differencein the definite recusal and definitely not recusal responses.
Rural judgeswere somewhat morereluctant to definitively recuse. Interestingly, rural judges
who were reluctant to recuse themselves did not tend to gravitate toward the intermediate
option of recusing themselves if a party objected. Thus, the decrease in the percentage of
rural respondents compared to urban respondents who indicated that they would definitely
recuse themselves is amost completely offset by an increase in the percentage of rural
respondents who would definitely not recuse themselves.

For the scenariosinvolving prior judicial knowledge we found that the rural/urban divide
all but disappeared.

Insert Chart 7

Theideathat efficiency considerations would influence judges’ decisions on whether to
recuse themselvesin marginal caseswasreinforced by the commentsthat we received when
we asked participants to identify circumstances that would change their answers to any of
the professional relationship or social relationship scenarios. We received 33 commentsin
response to question D6 and 22 commentsin response to question E7, which invited judges
to identify circumstances that would change their answersto the questionsin that section of
the survey. Most of the responses to E7 mirrored the responses to D6. The most common
answer (12 of theresponsesto D6 and 13 of the responsesto E7) wasthat the availability of
another judge to hear the case would make a difference, especially where the judge facing
apotential recusal situation was hearing cases on circuit. The comments were usualy brief,
and it was difficult to discern if the principal concern was the impact on parties that would
betheresult of delay infinding another judgeto hear the matter or the negative consequences
of shifting the workload of adjudication onto other judges. On the whole, the impact on
parties seemed to be the dominant concern, as is illustrated by the observation of one
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participant who commented that if both partiesagreed that recusal would be appropriate, that
would be determinative of the question of recusal from that judge’s point of view.

2. PARTIES SEEKING RECUSAL FOR TACTICAL REASONS

Scenario D2* wasthe only scenario in which weindicated that the judge was being asked
to recuse himself or herself. In al of the others, the participants were simply presented with
afact pattern and a number of options, which included the possibility that a judge would
recuse himself or herself if a party raised an objection. The answers to D2 were not
dramatically different from the answersto the companion scenario, D1, in which the lawyer
who had been in conflict with thejudge prior to the judge’ s appointment to the bench did not
make an application that the judge recuse himself or herself. Nevertheless, a number of
judges (11 inresponseto questionsregarding professional relationshipsand four in response
to questionsregarding social rel ationships) did comment that if they believed that aparty was
seeking the judge’ s recusal in order to gain atactical advantage in the litigation, this would
influence their thinking. Of course, parties do not announcein court that they areraising the
issue of areasonable apprehension of biasin order to delay an outcome that is expected to
be unfavourable or to otherwise gain atactical advantage. For this reason, we did not think
it was productive to attempt to explore how often judges find themsel ves reluctant to recuse
themselves because they suspect that a recusal application is tactically motivated. On the
other hand, it is worth noting as a distinct consideration that was identified by a number of
judges who participated in our survey.

3. HEIGHTENED SENSITIVITY IN “HIGH STAKES” CASES

In the course of providing guidance on when objections based on a perception of lack of
impartiality on the part of ajudge should and should not be sustained, the English Court of
Appeal observedin Locabail that “[e]verything will depend on the facts, which may include
the nature of the issue to be decided.”*” The Court did not elaborate on what was intended
by this passage, but it is at least conceivable that it would be appropriate for judges to take
into account the practical significance of the dispute to the parties in deciding whether
recusal iswarranted in a particular situation. Once again, it may not be easy for ajudge to
weigh therelative significance of different typesof disputes. Onewould normally anticipate
that a criminal charge would be of greater significance than a civil dispute, but does this
calculusholdtrueif the chargeinvolveslittlelikelihood of imprisonment and the civil matter
could affect anindividua’ slivelihood or ability to maintaintheir home? The comment of one
participant suggests that not all criminal charges will be treated in the same manner when a
judge is deciding whether to recuse in a marginal situation. This judge observed: “sexual
casesinsmall townsarevery sensitiveand require ahigher standard to ensurethe appearance
of justiceiswell served.”

Our analysis of scenarios that raise a similar factual basis for recusal in both civil and
criminal matters provides some support for the proposition that judges are more likely to

4 Involving alawyer who had been reprimanded by the Law Society as a result of a complaint made by

the judge before his or her appointment to the bench.
a Supra note 20 at para. 25.
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recuse themselvesin acriminal case thanin acivil case involving comparable grounds for
recusal, but the evidence is ambiguous at best.

Scenarios E1 and E2 set out the social relationship that might form the basis for recusal
in precisely the same terms, but judges were much more likely to indicate that they would
definitely recuse themselvesin the criminal case (E2) thaninthecivil case (E1). Onthe other
hand, respondentswere morelikely to recusethemselvesif aparty objected in E1 thanin E2,
so the main effect of the difference between the civil and criminal scenarioswasthat in the
criminal casejudgesweremorelikely to recusethemsel vesoutright, whereasinthecivil case
they weremorelikely to wait to seeif aparty objected before deciding to recuse themselves.

Scenarios D4 and D5 also offer the same fact pattern in the context of a civil and a
criminal proceeding, thistimeraising thejudge’ sprior professional relationshipwith counsel
as a possible basis for recusal. This time there was very little difference in the way the
respondents treated the two scenarios.

Finally, F12 and F13 explore the extent to which knowledge gained as a result of
previously adjudicating a related case would induce judges to recuse themselves from the
trial of aspousal assault case (F12) on the one hand and a child protection hearing (F13) on
the other. In thisinstance, the respondents were morelikely to recuse themselvesin the civil
matter (F13) than in the criminal one (F12). Aswe noted earlier, thismight be asituationin
which the child protection matter was considered to have consegquences for the parties that
were as serious as the spousal assault case.®® There is support in the jurisprudence for the
proposition that child protection hearings are a special kind of civil proceeding in that they
engageinterests protected by s. 7 of the Canadian Charter of Rights and Freedoms,* which
is not ordinarily true of other civil proceedings.*®

Overall, the scenarios in which we compare willingness to recuse in civil and criminal
matters suggest that a judge’ s perception of the seriousness of a case may influence their
decisionin someinstances, but it isdifficult to predict how much weight will begiventothis
factor in any particular instance.

4, PROBLEMSWITH RULE PENETRATION

Onereason for variability may bethat judgesare simply unaware of what their colleagues
aredoing. Asweindicated earlier, our study suggested that it isrelatively common for judges

A In Marshall v. Marshall, 2008 NLUFC 13, 277 Nfld. & P.E.I.R. 11 at para. 15, the Newfoundland and
Labrador Unified Family Court further notesthe importance of considering the interests of non-parties,
(that is, the child or children in family law proceedings) when determining a bias application:
Finally, in the family law context, continuity with regard to judicial decision-makers has been
recognized as being beneficial in custody and access proceedings where the best interests of
children isthe paramount consideration. Unlike other judicial proceedingswhere usually only the
parties’ interestsareat stake, in child custody and access mattersathird usually silentinterest must
beprimarily considered. Judgeswho hear evidenceform opinionsand makejudgments based upon
the evidence presented at that time. Therefore, it has been held that subsequent applications for
variation are often timesbest heard and decided by thejudge who first made an order in the matter.
(See, for example, J. (G.J.W.), Re(2002), 332 A.R. 194 (Alta. Prov. Ct.); Roy c. Cyr, [1996] N.B.J.
No. 25 (N.B.CA)).
B Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U .K.), 1982, c. 11.
50 Compare New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 S.C.R. 46,
with Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307.
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to recuse themselves of their own motion, in which case there will rarely be a written
decision recording their reasonsfor doing so. Moreover, it isrelatively uncommon for judges
to consult acolleague before deciding whether to recuse themselves. All of thisissuggestive
of the possibility that in some instances judges do not follow practices that are common
among their colleagues because they are not aware of what these practices are. Indeed, one
of our motivations in conducting this study was to help identify areas in which Canadian
provincial and territorial judges do and do not share a common understanding of whether
recusal is appropriate.

One piece of evidence that supports the view that lack of awareness of common practice
may be an issue is the result of our questions concerning whether in the participant’s
jurisdiction there were accepted “ cooling-off” periodsfollowing whichit was acceptablefor
judgesto hear casesinvolving their former law firm or aformer client. In both instancesthe
guestion asked the judge to assume that they had no personal knowledge of the facts of the
case, so the only issueiswhether thereisacommon understanding about how muchtimehas
to pass before a judge can hear cases involving their former law firm or clients. As the
following bar graphs illustrate, the most common answer to this question was “no,” but in
most jurisdictions a number of judges answered “yes.”

Insert Chart 8

Based on survey responses, there are fewer bright line rules in place for cooling-off
periodsin relation to former clients; or, at the very least, judges are less aware of bright line
rulesin this area. Asthe following bar graph illustrates, however, in most placesthereis a
mix of views on whether there is an accepted cooling-off period before a judge can hear a
caseinvolving aformer client.
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Insert Chart 9

We considered the possibility that judges at different stages of their careers on the bench
might have different understandings with respect to the presence of an accepted cooling-off
period. The cooling-off period is relevant to recusal situations that ajudge is facing at the
early stages of his or her career, so it would not be surprising if judges who arein the first
fiveyearsof their careers have adifferent understanding of the accepted practiceinthisarea
than their more senior colleagues. We examined two jurisdictions from which we had a
reasonably large number of responses (Nova Scotia and Ontario) to see if there was any
correlation between years of experience as ajudge and views concerning whether there was
an accepted cooling-off period with respect to the judge’ sformer law firm and clients. What
wefoundisthat therewas no evident correl ation between experience on thebench and views
with respect to whether there is an accepted cooling-off period in the jurisdiction. The only
apparent exception to this rule was that the Nova Scotia and Ontario respondents who were
intheir first five years on the bench all agreed that there was no accepted cooling-off period
with respect to former clientsin their jurisdiction. On the other hand, very few respondents
in any experience category believed that there was an accepted practice with respect to
former clients, and less experienced judges were aslikely astheir more senior colleaguesto
expressthe minority view that thereisan accepted cooling-off period with respect to hearing
cases in which the judge’ s former law firm appears as counsdl >

5t Twenty-one of our respondents from Nova Scotia answered questions C1 (cooling-off period for a
judge' s former firm) and C2 (cooling-off period for ajudge’s former clients). In responseto C1, 18 of
the judges indicated that there was no accepted cooling-off period for hearing cases involving the
judge’ sformer law firm, whereasthree judges thought there was such a cooling-off period. Of thethree
Judgeswho thought that there was a cooling-off period, one had been on the bench for fiveyearsor less,
one had served between six and ten years as ajudge, and one had been ajudge for more than ten years.
Twenty of the 21 judges agreed that there was no accepted cooling-off period for judges hearing cases
involving former clients (C2). Thisincluded all six of thejudgeswho had served for lessthanfiveyears,
and the one judge who had a different view had served for more than ten years. Among the Ontario
respondents, 33 answered C1 and 32 answered C2. Twenty-two respondents answered C1 by indicating
that there was no accepted cooling-off period for hearing cases from the judge’ s former law firm, and
11 thought there was such a cooling-off period. Two of the eight respondents who had been judgesfor
lessthan five yearsthought that there was an accepted cooling-off period; four of the seven judgeswho
served for between six and ten years thought that there was an accepted cooling-off period; and five of
the 16 judges who had been on the bench for more than ten years reported that there was an accepted



604 ALBERTA LAW REVIEW (2011) 48:3

Overdll, it seemsto usthat lack of knowledge of the prevailing view of judicial colleagues
may beat least part of the explanation for different responsesto at |east some scenarios. This
explanation seemsparticularly persuasivein respect of theroughly one-third of the scenarios
in which there is clearly a dominant opinion expressed by our respondents. It may be the
case, of course, that some judges would respectfully disagree with the views of the large
majority of their colleagues on how to address some scenarios. Nevertheless, it seems
plausible to us that many of the judges who expressed a minority view in the scenariosin
which there is a strong majority opinion would change their minds if they were aware that
most of their colleagues took a different view of the situation.

5. DISCOMFORT WITH ADJUDICATING WHERE THE JUDGE ISNOT WANTED

The final explanation we thought worthwhile to explore was the possibility that judges
experience different levels of discomfort with adjudicating in asituation in which one party
has genuine concerns about the perception of judicial impartiality, even if those concerns
would not be shared by reasonable people. In Wewaykum, the Supreme Court of Canada
acknowledged that there might be situations in which judges recuse themselves out of an
abundance of caution even though, strictly speaking, the law does not require that they do
So_sz

There can be two reasons for judges to act in this manner. One is that some judges may
be philosophically predisposed to believe that where a litigant harbours a doubt about the
judge’ simpartiality, it does not serve theinterests of justiceto force that litigant to have his
or her case adjudicated by that particular judge. For judges who take this view, even though
the reasonable apprehension of bias test is an objective one, at least in the ordinary case it
simply makes sense for a judge to recuse himself or herself if one of the litigants has a
subjective concern about the judge’ s impartiality. That point of view can be contrasted to
what is sometimes referred to asthe “duty to sit” doctrine.>® Judges who support the duty to

cooling-off period. Twenty-seven of the 32 judges who answered C2 indicated that there was no
accepted cooling-off period for a judge to hear cases involving a former client, whereas five judges
thought that there was an accepted cooling-off period in this situation. Of the five judges who thought
that there was an accepted cooling-off period, none werein the first five years of their judicial career;
two had been on the bench for between six and ten years, and three had served for more than ten years.

52 Supra note 3 at para. 78:

[ITncircumstances such asthe present one, wheretheissueof disqualification arisesafter judgment
has been rendered, rather than at an earlier time in the proceedings, it is neither helpful nor
necessary to determine whether the judge would have recused himself or herself if the matter had
cometo light earlier. There isno doubt that the standard remains the same, whenever the issue of
disgualification is raised. But hypotheses about how judges react where the issue of recusal is
raised early cannot be severed from the abundance of caution that guidesmany, if not most, judges
at this early stage. This caution yields results that may or may not be dictated by the detached
application of the standard of reasonable apprehension of bias. In thisrespect, it may well be that
judges have recused themselvesin cases where it was, strictly speaking, not legally necessary to
do so. Put another way, the fact that ajudge would have recused himself or herself ex ante cannot
be taken to be determinative of areasonable apprehension of bias ex post.

s This doctrine appears in the judicia disqualification jurisprudence of a number of countries. In the
United States, it has been referred to with approval in the Supreme Court by Rehnquist C.J.in Laird v.
Tatum, 409 U.S. 824 at 837 (1972), and applied by Scalia J. in Cheney v. U.S. District Court for the
District of Columbia, 541 U.S. 913 at 916, 926-27 (2004). The doctrine has been endorsed by the South
African Constitutional Court in SA.RF.U., supra note 22 at para. 48, and the High Court of Australia
inReJ.RL.,[1986] HCA 39, 161 C.L.R. 342 at para. 6 [J.R.L.]. Canadian cases making referenceto the
duty to sit include Rando Drugs Ltd. v. Scott, 2007 ONCA 553, 86 O.R. (3d) 641 at para. 19 (referring
tothe SA.R.F.U. case); Kalo v. Manitoba (Human Rights Commission), 2008 MBQB 92, 226 Man. R.
(2d) 139 at para. 23; R. v. Kochan, 2001 ABQB 346, 288 A.R. 333 at para. 33; Broda v. Broda, 2000
ABQB 948, 285 A.R. 201 at para. 28 (both referring to the J.R.L. decision).
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sit doctrine believe that it is inappropriate, and perhaps even a dereliction of their duty, if
they step down in cases in which they are not obliged to do so as a strict matter of law.

The other reason that some judges might be inclined to recuse themselves in marginal
cases is a prudential one. The consequences for both the litigants and the judge of an
incorrect determination that it is acceptable for the judge to sit in a marginal case are
particularly unpleasant. Of coursg, it is inevitable that judges must make legal rulings in
marginal situations, and those determinations are inevitably vulnerable to being overturned
on appeal. One of the unfortunate consequences of the tendency of some courts to explain
the results of their analysis of the reasonable apprehension of bias test by referring to the
presumed knowledge or attitudes of the reasonabl e person isthat those who do not agreewith
this analysis tend to be stigmatized as unreasonable. In cases where there is arisk that a
decision will be overturned on account of areasonable apprehension of bias, therefore, itis
not surprising that somejudgeswill want to err on the side of caution to avoid asituation that
might have this unhappy result.

Insert Chart 10

In order to identify the extent to which individual judges exhibited a greater or lesser
sensitivity to thelikelinessthat recusal would be appropriate, we plotted the number of times
each participant answered that he or she would definitely recuse, recuse if a party objects,
or definitely not recusein the 32 scenarios. Asthe histograms demonstrate, some judges are
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much more likely than others to consistently answer that they would definitely recuse
themselves, definitely not recuse themselves, or recuse if a party objects.*

Asisevident from the histogram bel ow, ahandful of our respondents never indicated that
they would definitely recuse themselvesif faced by one of our scenarios or gave that answer
in three or fewer scenarios.® The bulk of the respondents clustered either in a“moderately
reluctant to recuse” group, indicating that they would definitely recuse themselves between
four and nine times® or in a “moderately likely to recuse group” that answered that they
would definitely recuse themselves between ten and 15 times.>” The remaining 8 percent
indicated that they would definitely recuse themselves between 17 and 22 times.

Insert Chart 11

The pattern of distribution of answers that the respondent would recuseif a party objects
was somewhat more smooth than the distribution of responses that the respondent would
definitely recuse himself or herself, but asmall number of respondents gave thisresponseto
more than two-thirds of the scenarios. Thirty percent of the respondents gave this answer

54 We also plotted the number of timesindividual judges indicated that they were uncertain. More than a
third of the respondents never indicated that they were uncertain, and another third answered that they
were uncertain fewer than five times. No respondent indicated that they were uncertain more than 13
times. The histograms do not reflect situationsin which the respondent was uncertain or did not answer
the question, but given the relative infrequency of these responseswe do not believe that thisinterferes
with the overall value of our observations.

= Eleven percent of respondents indicated that they would definitely recuse themselves three or fewer
times.

56 Forty percent of respondents were in this group.

57 This group made up 42 percent of the respondents.
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between zero and five times, 32 percent gave this answer between six and ten times, and
another 34 percent responded that they would recuse themselvesif aparty objected between
11 and 18 times. The remaining 4 percent answered that they would recuse themselvesif a
party objected more than 20 times, with the highest rate of response being 28 times on a
guestionnaire that had 32 scenarios.

Insert Chart 12

The response that the participant definitely would not recuse himself or herself was also
reasonably evenly distributed, though there was some clustering of judges who were very
unlikely to indicate that they would definitely refuse to recuse themselves, and another
cluster that was considerably morelikely to take thisview than their colleagues. Thirty-four
percent of respondents indicated that they would definitely not recuse themselves between
zero and five times. Another 35 percent answered that they would definitely not recuse
themselves between six and ten times. Another 20 percent stated that they would definitely
not recuse themselves between 11 and 15 times, and the remaining 10 percent gave this
answer between 16 and 22 times.

We aso thought that it would be useful to plot the number of times respondents gave
either the answer that they would definitely recuse themselves, or that they would do so if
a party objects. The following histogram provides a composite picture of the relative
predisposition of respondents to recuse rather than definitely not do so.



608 ALBERTA LAW REVIEW (2011) 48:3

Insert Chart 13

Onceagain, it isevident that thereisawide divergence of opinion among the participants
in our study. Ten percent of respondents answered that they would either definitely recuse
themselves or recuse themselves if a party objected fewer than ten times, with the lowest
number being four times. At the other end of the spectrum of opinion, 12 percent of
respondentsindicated aleaning toward recusal between 26 and 31 times. The group that was
moderately reluctant to recuse (those whoindicated al eaning toward recusal betweentenand
15 times) made up 24 percent of participants, and another 24 percent could be classified as
moderately likely torecuse, indicating that they woul d definitel y recusethemsel vesor recuse
if aparty objects between 20 and 25 times.

In light of this information, it seems difficult to avoid the conclusion that a judge's
personal philosophy with respect to the appropriateness of recusal plays an important role
inthat individual’ sdecision whether to recuse himself or herself inmarginal cases. Thisdoes
not mean that recusal decisions in marginal cases are entirely subjective. As we showed
above, in a number of the scenarios we identified that there was clearly a dominant view
among our respondents about the proper approach to take, and in another group of scenarios
there was a clear majority that favoured a particular response. On the other hand, it seems
to usthat those judges who take what might be described as “outlier” positions with respect
to certain scenarios are particularly likely to be influenced by their persona judicial
philosophy in making choices that do not seem to be consistent with the dominant view.
Likewise, in scenariosinwhich therewasaparticularly wide divergence of opinion, it seems
likely that a judge's persona philosophy with respect to recusal would often play an
important role in determining which option the judge would choose.
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V. CONCLUSION

Our findings demonstrate that there is a wide divergence of opinion among respondents
intheir attitudes toward recusal in anumber of reasonably common marginal scenarios. We
identified a number of factors that seem to have some influence on the responses of judges
to some scenarios, though the role of these factors appears to be more significant in some
situations than in others. How Canadian judges should respond to this evidence will haveto
be the subject of another article on our part, though it seems evident to us that there is no
single approach that is likely to produce dramatic improvements in the overall level of
consistency in marginal cases. Among the approaches that seem promising to usto explore
are a more explicit consideration in the jurisprudence of the role played by the effective
administration of justicein determinationswith respect to recusal, clearer communication of
common practices and expectations, whether through the promul gations of rules or through
judicial education, and a more explicit discussion of the differencesin judicial philosophy
that seem to underlie at least part of this divergence of opinion. We hope that our study has
shed some light on judicial experience in an area that is very important to litigants and
judges, but inwhich reported decisions do not give acomplete picture of that experience. We
hope that our work will stimulate further discussion and debate in arenas in which judges,
lawyers, and others attempt to understand and improve upon the workings of our system of
justice.
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APPENDIX:
SURVEY OF CANADIAN PROVINCIAL AND TERRITORIAL JUDGES
CONCERNING JUDICIAL RECUSAL

Questions Concer ning Recusal Scenarios

Inanswering thefollowing questions, assumethat you are sitting in thelocationin which you
sit for the majority of your cases. Likewise assume that there are no special circumstances
that would make other judges more or lessavail ableto replace you if you do recuse yourself,
or cause delaysover and abovethose that you would normally anticipate astheresult of your
recusal.

D. Professional Relationships

1. Assume that prior to your judicia appointment you had been opposing counsel to a
lawyer in a number of trials. Assume as well that on some occasions acrimonious
exchanges took place between you and the lawyer. After one of these exchanges the
lawyer made a complaint about you to the Law Society. Although the complaint was
eventually dismissed, responding to it put you to some effort and was very unpleasant.
This lawyer now appears before you representing a person accused of sexual assault.
The lawyer has not asked you to recuse yourself, but you have some concern about the
possibility that your past antagonism as counsel will colour the conduct of the trial.

2. Assume that prior to your judicial appointment you had been opposing counsel to a
lawyer in anumber of trials. Assume aswell that on one occasion you believed that the
lawyer behaved in an unprofessional manner and you reported the lawyer to the Law
Society. The result of this complaint was that the lawyer was reprimanded by the Law
Society. Thislawyer now appears before you representing a person accused of sexual
assault and asks you to recuse yourself.

3. Youareassigned to hear a child protection matter in which counsel for the mother isa
partner inafive personlaw firm. Within the past year, one of thelawyer’ spartnersacted
for you successfully in a claim against a builder for negligent construction of a
renovation to your house.

4. You are assigned to hear a small claims matter in which you are well acquainted with
counsel for the plaintiff. Y ou did not practice with thislawyer but you worked together
on anumber of Law Society and Canadian Bar Association committees. Y ou often take
part in the same charity golf tournaments and it is not unusual for you to be part of the
same foursome at these events.

5. You are assigned to hear a sexual assault trial in which you are well acquainted with
Crown counsel. You did not practice with this lawyer but you worked together on a
number of Law Society and Canadian Bar Association committees. Y ou often take part
in the same charity golf tournaments and it is not unusual for you to be part of the same
foursome at these events.
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Social Relationships

At the commencement of a small claims trial you redlize that the defendant is an
individual whom you know socialy. Y ouwould not describe thisindividual asafriend,
but you have met each other at more than one social gathering and consider yourself to
be on afirst name basis. Y ou have no knowledge of the facts of the lawsuit itself.

At the commencement of a criminal trial for impaired driving you realize that the
accused is an individual whom you know socialy. You would not describe this
individual asafriend, but you have met each other at more than one social gathering and
consider yourself to be on afirst name basis. Y ou have no knowledge of the facts of the
case itself.

At the commencement of acriminal trial for breaking and entering you realize that the
homeowner whose house was all egedly broken into issomeone you know socially. Y ou
would not describethisindividual asafriend, but you have met each other at morethan
one socia gathering and consider yourself to be on a first name basis. You have no
knowledge of the facts of the case itself, and you have no reason to believe that the
homeowner will be called as awitness.

You are scheduled to hear a small claims trial in which the plaintiff is the owner of a
grocery store at which you frequently shop. Y ou often exchange pleasantries with the
owner of the storewhen you are shopping there but you have no acquaintanceship in any
other setting. The claim isthat the defendant, who is unknown to you, purchased goods
on credit and subsequently did not pay the hill.

Partway through asmall claimstrial you realize that the plaintiff’ skey witnessisaclose
personal friend. Y ou have known each other since you went to university together and
you go out to dinner together several timesayear. Thereisasignificant likelihood that
the outcome of the case will turn on your findings concerning the accuracy of this
witness srecollection of therelevant events. Y our friend has not talked to you about the
case and prior to coming into court you had no knowledge of the facts of the case.

Partway through asmall claimstrial you realizethat the plaintiff’ skey witnessisaclose
personal friend of one of your children. This individual has been to your home on
numerous occasions, but the individual’ s friendship is with your child rather than with
you personally. There is asignificant likelihood that the outcome of the case will turn
on your findings concerning the accuracy of this witness's recollection of the relevant
events. The witness has not talked to you about the case outside of court and prior to
coming into court you had no knowledge of the facts of the case.
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F. Knowledge Derived from Other Judicial Proceedings

Bail Hearings

In scenarios F1-F5 below, assume that you conducted a bail hearing.

1

2.

Y ou granted judicial interim release. Y ou are now scheduled to conduct the trial.

Y ou remanded the accused into custody because he had no fixed address. You are
now scheduled to conduct the trial.

During the bail hearing, the accused testified. You made an adverse credibility
finding and remanded the accused. Y ou are now scheduled to conduct the trial.

During the bail hearing, you were provided with information about the accused’s
character, antecedents and criminal record and with information about the offence.
Y ou are now scheduled to conduct the trial.

In scenarios F1-F4, would it make a difference if more than 6 months had passed
between the bail hearing and the beginning of the trial?

Subsequent/Multiple Trials

6.

10.

Eighteen months ago you presided over a criminal trial. You found the accused
guilty and sentenced the accused to six months imprisonment. The same person
now stands accused before you on an unrelated criminal charge.

An accused you previously convicted and sentenced is being tried on a new,
unrelated charge and has been remanded into custody. A recusal would likely
involve some delay. The accused is hot expected to take the stand. You are
scheduled to conduct the trial.

An accused you previously convicted and sentenced is being tried on a new,
unrelated charge and has been remanded into custody. A recusal would likely
involve some delay. The accused is expected to take the stand. Y ou are scheduled
to conduct the trial.

A person whom you have previously convicted and sentenced is the principal
witness for the defence in the trial of another person. You determined that his
testimony at hisown trial was not credible. Y ou are scheduled to conduct the trial.

There are two separate informations, one against A for assault on B, the other
against B for uttering athreat against A. Both incidents allegedly occurred on the
same day. Y ou are scheduled to conduct both trials.
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11

12.

13.

14.

Assume that you tried and convicted A. During the course of sentencing A you
heard representations concerning threats B alegedly made against A. You are
scheduled to conduct B’ strial.

You made an order for support for a spouse. You are now scheduled to hear a
spousal assault case involving the same parties.

Y ou remanded the accused into custody on a charge relating to his child. You are
now scheduled to preside over a child protection matter concerning the alleged
child victim.

Y ou have sentenced the accused on five prior occasionsin the last four years. All
offences were property-related. Y ou are now scheduled to conduct the trial on a
receiving stolen property charge.

Subsequent Related Proceedings

15.

16.

17.

18.

19.

20.

21.

22.

Y ou remanded the accused into custody; you are now scheduled to conduct the
preliminary inquiry.

Y ou presided over a preliminary inquiry for which the accused had el ected Judge
and Jury. The accused then re-electsto provincial court and intendsto plead guilty.
Y ou are scheduled to sentence the accused.

Y ou convicted the accused of assault. You ordered a conditional sentence with a
condition of abstention from alcohol. The accused is allegedly in breach of the
conditional order. Y ou are scheduled to hear the breach hearing.

Y ou remanded an accused into custody for abreach hearing. Y ou are scheduled to
hear the breach hearing.

You heard a dangerous offender application. You found the accused to be a
dangerous offender. Y our decision was overturned on appeal. Y ou are scheduled
tosit on asubsequent long-term offender applicationinvolving thesameindividual .

Y ou issued a search warrant based on extensive affidavit evidence, much of which
would be inadmissible at trial. The search yielded evidence and you are now
scheduled to conduct the trial.

In a civil matter you are involved in court-annexed mediation. There is no
settlement. The mediation rules do not guarantee parties that if their case is not
settled it will be heard by a different judge than the one who took part in the
mediation. Y ou are now scheduled to hear thetrial.

You heard a small claims trial. You are scheduled to hear a subsequent trial
between the same parties where the defendant pleads estoppel by virtue of the
outcome of thefirst trial.
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